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PFreamble

1. This matter comes before me in @ somewhst unusual fashion, the contexi

being the Order of Christopher Clatke 1J of the 2™ December 2016 in



[

Cighan v Entirares (B2/2016/2856) [D40], this case having been selected in
furtherance of paragraph 5 of that Order. In consequence, the parties
being in agreement between themselves with this cowse of action, the
County Court st Liverpool, being the Court case managing and indeed
making decisions on many of these cases, has agreed to facilitate the
giving of this decision and thereafter its swift passage to the Court of
Appeal, to be heard alongside Gahuan.

For further clarity, the distinguishing feature between the facts in (afan
and those in this claim is that the Claimants’ initial flight was delayed for
less than 3 hours, thus not per se engaging any right to regulatory
compensation, whereas the initial delay in Gahan was in excess of 3 hours
and giving rise to & prima facie right to an award of some compensation in

any event.

Pursuant to the parties” agreement, this decision is given without the
benefit of oral submissions, the partics having agreed the underpinning
factual matrix and each having supplied skeleton arguments and bundles of
documents to melude authorities to which reference is made,  As already
appears ahove, [ shall refer to pages from the Claimants’ and the
Defendant’s bundles as [Cx] and [Dx] respectively.

Introduction including agreed facts [D4111]

This iz a claim of small claims track value brought by the Claimants
against the Defendant in which the Claimants each claim a fixed award of
regulatory compensation, namely the Sterling eguivalent of €600, the
entitlement te which, they argue, arises pursuant to Regulation (EC) MNe
2612004 of the European Parliament and the Council (“the flight
regulation’), suid to be applicable to the delay in excess of 4 hours, namely
16 hours and 39 minutes, cncountered in arriving at their final destination,
Sydrey, Auwstralia (“SYD™) as a result of delay to flight no, EK002
opereted by the Defendunt carrier from Manchester, UK (“MAN") to
Dubai (“DXB™, due to depart MAN on 3™ July 2015 (“fight 1™}, being
delayed such thar there was a missed connection at DXB, the intended



flight being EK412 due to depart 10.15 hours local time on 4™ July 2015
{“fight 2").

The Claimants” booking was a single booking made in accordance with the
Defendant’s minimum connection time at DXB, allowing 2 hours and 50
minytes between the scheduled amival end departure times respectively,
In fact, the actual amrival time of fight 1 was only 46 minutes before the
scheduled departure time of flight 2, The Claimants were automatically
rebooked by the Defendant onto the next available flight to SYD {“the
alternative Might™) with the above consequent overall delay in arrival,

The Defendant, by its Defence dated 2™ September 2016 [D3T], disputes
the elaim in full on the grounds that:-

{i) the {light regulation only applies to flight 1, ie that only that flight
is within its scope 1 accordance with Art. 3(1)(a}, having departed
from an airport in a Member State (UK);

{ii)  the flight regulation does not apply to flight 2 or the alternative
flight as they are not within its scope, being departures from a nom-
Member State (Dubai) by a non-Community carrier, as defined by

Art. 2ic);

(i) it is necessary to distinguish between a “flight™ and a “journey™
wrespective of a single booking (Entirates v Schenkef (2008) (C-
173077,

(i) the fact that tlights are direetly connecting does not mean that they
should not be addressed as separate units of travel;

(v]  support for this in the English courts can be derived from Sangh v
Cathay Pacific [2011] EWHC 1684 {Ch) Proudman J;

(vi) amy applicability of the flight regulation to flight 2 or the
alternative flight would go beyond a contended for “effective,
proporiionate and dissugsive " intention of that regulation;

ivii) Emirates 18 a non-Community camer;

fviii) the final destination for the purposes of any flight regulation ¢laim
i5 therefore DXB and no nght to compensation is engaged.



The flight regulation

In my judgment the relevant parts of the Regulation, to mclude its Recitals

are these:-

“Whereas. ..

i1

{2)

(6)

(21}

Action by the Community in the field of air transport
should aimn, among other things, at ensuring a high level
of protection tor passengers. Moreover, {ull account
should be taken of the requirements of consumer
protection in general.

Denied boarding and cancellation or lemg delay of
flights cause serious trouble and inconvemence to

PasSSET ers.

The protection accorded to passengers departing from
an airport located in a Member State should be extended
to those leaving an airport located in a third country for
one situated in a Member State, when a Community
carrier operates the fight.

Member States should lay down rules om sanctions
applicable te infringements of the provisions of this
Regulation and ensure that these sanctions sre applied.
The sanctions should be effective, proportionate and

dissuasive.



Article 2

Definitions

(e} "Communily carrier” means an air carrier with a valid operating
licence granted by a Member State in accordance with the
provisions of Council Regulation (EEC) No 240792 of 23 July
1992 on licensing of air carriers (1);

thi *final destination’ means the destination on the ticket
presented at the check-in counter or, in the case of directly
connecting flights, the destination of the last light; altemative
connecting flights available shall not be taken into
account if the onginal planmed armival time is respected;

Article 3

Scope

1 This Regulation shall apply:

(g)  to passengers depating from an airpornt located n the
territory of @ Member State to which the Treaty applies;

{b)  to passengers departing from an girport located in a
third country to an airport situated in the territory of 2
Member State to which the Treaty applies, unless they
received benefits or compensation and were given
assistance in that third country, 1f the operating air
cerriet of the flight concernad is @ Community carrier.

5. This Regulation shall apply t any operating air carrier
providing transport to passengers covered by paragraphs | and
2...



Aricle 5

Cancellation

L.

Article 7

(c)

In case of cancellation of a flight, the passengers
concemed shall:

have the right to compensation by the operating air carmier
in accordance with Article 7, unless:

{iiy  they are nformed of the cancellation between two
weeks and seven days before the scheduled time of
departure and are offered re-routing, allowing them
depart me more than two hours before the scheduled
time of departure and to reach their final destination
less than four hours after the scheduled time of armval;

aor

(i}  they are informed of the cancellation less than seven
days before the scheduled time of departure and are
offered re-routing, atlowing them to depart no more
than one hour before the scheduled fime of departure
and 1o reach their final destination less than two hours
after the scheduled time of arrival.

Right to compensation

1.

(@)
(b}

{c}

Where reference is made to this Anticle, passengers shall
receive Compensation amounting to:

EUR 250 for afl flights of 1 500 kilometres or less;

EUR 400 for all intra-Community flights of more than

| 500 kilometres, and for all other flights between 1 500

and 3 300 kilometres;

EUR. 600 for all flights net falling under (a) or (b).

In determining the distance, the basis shall be the last
destination at which the denial of boarding or cancellation will
delay the passenger's arrival atter the scheduled time.



2. When passengers are offered re-routing to their final
destination on an altemative flight pursuant to Article 8, the
arrival time of which does not exceed the scheduled amrival
time of the flight originally booked

{2) by two hours, in respect of all flights of 1 500 kilometres
or less; or

() by three hours, in respect of all intra-Community flights of
meore than 1 500 kilometres and for all other flights
between | 500 and 3 500 kilometres: or

{c}) by four hours, in respect of all flights not falling under (a)
or (h),
the operating air carrier may reduce the compensation
provided for in pacagraph | by 50 %"

Article 8

Right to reimbursement or re-routing
1, Where reference is made to this Article, passengers shall
be offered the choice batween:

(] re-touting, under comparable transport conditions, to their
final destination at the earliest opportunity; or

(cl re-routing, under comparable transport conditions, to their
final destination at a later date at the passenger’s convenience,

subject to avalability of seats.”
Clalmants’ arguments
The Claimanis contend that the right to compensation under An. 7

pursuant to the CIEU decisions of Stwrgeen v Condor (2009) (C-402/07)
and Nelson v Lufthanga (2012) (C-581-10) i engaped by any delay

encounterad of three hours or morg by any passéngers 1n armving at thear
final destination. Insofar as flight 2 is not within the scope of the flight
regulation, the relevance of the overall delay is that this was consequential
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upon the delay wo flight 1, clearly in-scope, and therefore s part of the
quantifiable delay pursuant to Art. 7(1), as extended by Sturgeon.

The Claimants also pray in aid the decision of the CJEU in dir France 54
v Folkerts (2013} All ER (EC) 1133 in support of the proposition that it is
the amval at the final destiation (c.f Art. 2(h)) which causes maternial
delay to erystallise, which approach is also reflective of the generally
applicable principle of equal treatment. Tt is argued that the justification
for such an approach is that the airline has accepted a booking for directly
connecting flights, thereby undertaking the responsibility of transporting
the passengers through to the final destination by the scheduled ultimate
arrival time, with consequential duty to allow sufficient ime in between
any connectng flights for unforeseen contingencaes.

The Claimants remind the court that the flight regulation 15 1n place in
order to efford & high level of protection for passengers and stress the
references in the material parts of Sturgeon and Nelson to the importance
of the final destination in determining liability in cases of delay or
cancellation, the context of either being an irretrievable loss of ttme. Tt 15
emphasised that the choice by the CIEU of 3 hours as the minimum period
10 engage regulatory compensation in o case of delaved amivel was not
arbitrary, but rather determined by direct reference to the formula for
aequiring the right to Art. 7 compensation in a case of cancellation. That
method of calculation directly involved consideration of the final
destination. Therefore, it 1% argued, in order for there to be cqual treatment,
a passenger whose in-scope flight is delayed such that a connecting flight
is russed giving rise to an overall delay must be treated in the same way as
a passenger whose flight is cancelled giving rise 1o a compensable delgyed

arrival by altemative means at a final destination.

The Claimants point out that the defimtion of “final destination™ under Art
2(h) is not limited on its face to the final destination of in-scope lights,
which it could easily have been. Tt is zlso stressed that any other

interpretation could give nise to anomalies, for example 1n terms of



13,

imconsistent requirements o provide re-routing under Art. B only as far as
the last in-scope flight destination, as opposed to the final destination on
the: through booking,

Reference is also made to the guidance from the European Commission in
the Interpretative Guidelines on the flight regulation dated 10 June 2016
[[3566f] which is supportive of the Claimants’ position, both in terms of
the final destination issue and also as to the irrelevance of whether the
operating camer is EU based or not. Smmlarly, the Civil Awiation
Authority (*CAA") has also expressed its view as of the g February
2017 that the existing Evropezn jurisprudence is sutficiently clear.

The Claimants also argoe that Sarghvi should be seen as a decision on a
“denied boarding”™ claim only. The Sanghvi case is said to be a failed
attempt to bring an episode of demed boarding which occurred cutside the
European Union and in relation to a non-EU carrier and a flight destination
itself mot within the European Union within scope. This, it is said, is
enfirely different from the situation in the index claim, which is on the
issue of consequential delay cansed by delay to an already n-scope flight.
The Claimants here are not attempting to bring flight 2 within the scope of
the flight regulation as they do not need to do so. Any difference in
treatment arising out of a departure from the approach in Sanghvi, it is
argued, would be entirely justifiable 45 ansing out of diffenag amounts of
delay suffered and inconvenience caused lo passengers in incomparable
situations. Similarly. there would be no prospect of any “round the world™
context impacting upon this type of decision, & such a situation would be

inconceivable in terms of directly connecting Mights on a single booking.
Defendant’s arguments
The Defendant, at paragraph 25 of its skeleton argument, appears

attempt to reise a doubt in the court’s mind as to the soundness of the
CIEL's decision in Sturgeon, referring as it does to apparent criticism
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16.

17.

18.

originally engendered by it.  Fairly. however, the Defendant goes on to
concede that CIEU confirmed its views in the subsequent case of Nelson.

The reference in those decision 1o “final destination™ is dismissed by the
Defendant as having no material bearing on the issues in the instant claim

as neither Sturgeon nor Nelson were “missed connecting flights” cases.

The court is asked to consider the principle of equal treatment and how, if
the Claimants” arguments were accepted, the Claimants would effectively
be being placed in a better position than they would have been in if flight 2
had been cancelled or if they had been denied boarding on flight 2.

The Detendant is equally dismissive of the June 2016 European
Commission guidelines which, it is said, should be given no weight. Thus,
it is arpued that flights | and 2 should be treated as separate units of
carmiage or air transport for the purposes of the flight regulation and
therefore, for the claim to succecd, flight 2 must fall within the scope of
Art. 3. To find liakility on the Defendant in such & situation, it 1s said,
would be to find liallity in relation to flights by non-EU airlines departing
from an aitport outside the EU, contrary to the principle of equal treatment
and presumption against extra-territoriality.  Schenkel, it is said, gives
clear guidance as 1o the meaning of “fHight™, namely a umil of air ransport
performed by an air camer which fixes its itinerary, This may be
comrasted with the concept of “joumey™. Successive camiages in terms of
severdl stages chosen by a passenger are seid to resemble more a journey
than a flight, In order, therefore, for the delay at Sydney to be relevant for
the purposes of this ¢laim, flight 2 must individually fall within the scope
of the flight regulation.

Folberts, contends the Defendant, should not be seen as supportive of the
contrary proposition, in that Fofferis was not a case in which the scope of
the flight regulation was considered. This is explained in the following
ways. Firstly the carrier in Folkerts was an EU carrier and secondly i1 is
safe to assume that there was an element of qualifving delay in the flight



19,

21.

2.

23,

24,

from the EU to South America, both the first and 2™ flights therefore
being in scope within Art. 3,

Unsurpnsingly, the Defendant also argues that the approach of Prowdman J

in Sanghvi is applicable to the instant claim,

The Defendant further supports its submissions by reference to contemled
for discriminatory effiects, should the Claimants' interpretation be
preferred.

Firstly, a Claimant whose f[light commenced outwith the EU and
concluded in a country which also was not 2 Member State, passing
through and landing in, for the purposes of connechion, the EU en routa
would not be in scope as the entire “flight™ would not fit within either Art.
3. 1(a) ar (b},

Secondly, reverting to the issue of the hypothetical cancellation of flight 2,
the Defendant stresses that the Claimants” analysis would lead to delayed
passengers being in a substanfially better position than passengers who
were faced with such a cancellation. Thus the principle of squal freatment
would be infringed.

The Deferdant also suggests that the Claimants would still have a claim
for damages under Arnt. 19 of the Montréal Convention and forther urges
the courl not to consider giving extra-temtorial effect to the fight
regulation,

Discussion

In addition 1o the wrtten submissions considered today, having heard oral
argument in my previous decision of Kav v Emirates (B21YP611 9" May
2016 unreported) 1 remain persuaded that the Court's approach to scope
and the applicability of the flight regulation to this and indeed any such
claim for compensation tor imeversible loss of time equal to or in excess of

three hours, in other words an actionable delay, see Sturgeon paras [32]



25,

27,

28.

26,

and [61] and Nelson paras [34] and [40], should be the “umt of air
transport™ approach, Schenkel! para. [40], noting also Sturgeon para 30,

“a flight’ within the meaning of Regulation No 26172004 consists in
an air transport operation, performed by an air carrier which fives its

itinerary”,

Tn terms, then, of the applicability of the flight regulation, | also accept that
flight 2 and’or the alternative flight when viewed as individual units and in
the context of a complaint specific to and arising owt of the operation of
those flights, would not be within the scope of the flight regulation, as they
neither departed from or to a Member State’s sirport, neither was the
operating camer a Commumty camier.

However, insofar as it 15 suggested that the complaint of delay as a whole
and arising out of actual delay to flight 1, in these circumstances, is not
within the scope of Art. 3(1){a), | continue to remain unpersuaded.

In my judgment, Art. 3(1)a) is clear as to the applicability of the flight
regulation, as chucidated by Schenke! para. 30,

“... the regulation applies te situations in which passengers use a flight
. departing from an airport located in the terriiory of a Member

Biarie™,

The Claimants in this claim did just that when departing from MAN and
therefore the Might regulation applies o any complant of delay ansing out
of the operation of flight 1, in my view

Beyond that, in my judgment, the question of scope per se, as opposed to
identification of an actionable mght to or quantification of a right so
identified, falls away.



30.

3.

4

33,

There is no doubt in my mind that this claim is brought by means of
complaint as to the impact of the delay to flight | in amiving in DXB upon
a through booking (there having been no element of cancellation or denied
boarding) and therefore | am entirely satisfied that this is a delay case the
right to Art. 7 regulatory compensation in relation to which arises directly
trom the purposive decision of the CIEU in Srurgeon and not from the
Mlight regulation itself, which solely addresses the consequences of
cancellation or denied boarding, imespective of whatever contemporaneous

criticisms there may have been of Sturgeon

Para [44] of Sturgeon stresses the need to ensure a high level of protection
for passengers, [ may add in, departing on a flight from a Member State

airpoit,

“ That is implicidy borme out by the objective of Regulation Ne
J64/2004, xince it is apparent from Recitals 1 to 4 in the preamble, in
particular from Recital 2, that the regulation seeks o ensure a high
level af protection for air passengers regardless of whether they ave
denied boarding or whether their flight is cancelled or delaved, since
they are all cowsed similar serions rouble and  inconvenience

connecied with air transport™

Para [45] confirms that relevant provisions must be interpreted broadly,

“That is a fortiori the case since the provisions conferring rights on air
passengers, including those conferring a right o compensation, muse
be interpreted broadly (see. to that effect, Case C-34907 Wallentin-
Hermann [2008) ECR [-0000, paragraph 17),"

The discussion as to extending fixed compensation to delay continues,

* 49 [nview of the objeciive of Regulation No 26172004, which is to
stremgihen proteciion for aiv passengers by redressing damage
suffered by them during air travel, situations eovered by the regulation



must he compared, in particular by reference to the ivpe and extent of
the various tvpes of inconvenience ard damage suffered by the
passengers concerned (see. to that effect, IATA and ELFAA,
paragraphs 82, 85, 97 and 98),

50 In this instance. the situation of passengers whose flights are
delaved showld be compared with that of passengers whose flights are
cancelled,

51 [Inthat connection, Regulation No 26 /2004 seeks to redress
damage in an immediate and standardised manner and to do so by
various forns of intervention which are the subjecr of rules relating o
denied boarding, cancellation and long flight delay (see, 1o that effect,
IATA and ELFAA, paragraph 43),

52 Regulation No 26172004 has, in those measures, the objective of
repairing, infer alia, damage consisting, for the passengers concerned,
it @ foss of time which, given that it ix irreversible, can be redressed
anly by compensalion.

53 Invhat regard, it must be stated that shar damage is suffered both
by passengers whose flights are cancelled and by passengers whose
Mights are delaved if, prior to reaching their destinations. the laster’s
Journey time is longer than the time whick hod originally been
scheduled by the air carrier.

34 Conseguently, passengers whose flights kave been cancelled and
passengers affected by a flight defay suffer similar damage, consisting
in a loss of rime, and thus find themsehaes in cﬂmp{:rr.:.rHE Siftentions I.I'E:rr‘
the purposes of the application of the right to compensation laid down
in Article 7 of Regulation No 2612004,

55 More specifically, the situation of passengers wihose flights are
defaved is scarcely distinguishable from that of passengers whose
flights are cancelled, who are re-rowted in accordance with Article
Jilveariii) of Regulation No 26122004 and who may be informed of the
Hight cancellation at the very last moment, when thev actually arrive at
the airpori {(see Case C-204/08 Rehder [20H9] ECR 16073, paragraph
18}

36 First, both categaries of passengers ave informed, as a rule, af
the same time of the incident which will moke their fourney oy air more
difficeelt. Secomd, even If they are transported to their final destination,
thev reach if after the fime originally scheduled and, as a consegquence,
they suffer a simifar foss of time.

57 That saud, passengers who ave ve-routed under Ariicle

Sl ietil) of Regulation No 26122004 are afforded the right to
compensation laid down in Ariicle 7 of the regulation where the
carrier fails to re-route them on a flight which departs no more than



one kour before the schedwled time of depareuve and reaches theiy
fimal destination less than twe howrs after the seheduled time of
arvival. Those passengers thus acquire a right ro compensation when
they suffer a loss of time equal 1o or in excess of three howrs in relation
fer the duration originally planned by the air carrier,

& A by contrast, passengers whose flights ave delaved did nor
acquire any right to compensation, they wonld be treated less
Jfavourably even though, depending on the circumstances, they suffer a
simifar loss of tinte, of three hours or more, in the course of their
Journey,

39 There appears. however, 1o be no ohjective ground capable of
Justifving such a difference in treatment.

il iven thai the damage sustained by air passengers in cases of
canceliation or fong delay is comparable, passengers whose flights are
delaved and passengers whose fights ave canceiled cannot be treated
differently withott the principle of egual treatment being infringed.
That is a fortiori the cose in view of the aim sought by Regulation No
261:2004, which is tw increase protection for all air passengers,

6l fnthose circumstances, the Cowrt findy that passengers whose
Mlights are delayed may rely on the vight to compensation laid down in
Article 7 of Regulation No 26 1:2004 where they syffer. on account of
such flights, a losy of time equal to or in excess af three hours, that is
tu say when they reach their final destination three howrs or more afier
the arrival time eriginally scheduled by the air carrier.”

. Simalarly in Nedson at para. [40],

"4 In the light of the foregoing the answer to guestion | in Case
C-62910 15 that Arficles 5 to 7 of Regulation No 2612004 must be
interpreied as meaning that passengers whose lighis are delaved are
entitled to compensation wnder that regulation wheve they suffer, on
aceowun! of such flights, a losy of lime equal te or in excess of three
fours, that Is, where they reach their final destination three hours or
more after the arvival time originally scheduled by the aiv carrier.
Such a delay does not, however, entitle passengers to compensation if”
the air carrier ean prove that the long delay is caused by extraordinary

circumstances which cowld not have been avoided even if all
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36,

37,

LB

reasonable measures had been taken, namely circumstances bevond

the actual control of the air carvier.”

It is no accident or coincidence, in my view, that the enabling authority of
Stuwrgcon, as replicated in Nelvon, chose to utilise the phrase “reach their
final destination” and 1o that extent I respectfully disagree that this feature
of those cases takes matters nowhere, The Court could easily have said
“upon arrival of any delayed flight” or even missed out the word “tinal™,
hut it did ot do so and in my judgment the purpose behind and the reality
of the use of this phrase is to engage the definition in Art. 2(h).

It therefore follows that [ am persuaded that in a “delay to the departing
Hight leading to missed connection” situation where both Ants 3(1)(a) and
2{l) are engaged, as [ am satisfied that they are here. ie that the Claimants
have departed from an airport located in the territory of a Member State.
travelling by direetly connecting flights to a final destination, Claimants
who can otherwise brng themselves within the tlight regulation are
entitled to repulatory compensation upon establishing an irretrievable or
ireversible loss of time of at least 3 hours upon arrival at that final
destination resulting from such delay, unless a regulatory defence is made
out by the Defendant, This is precisely the type of mischief, in my
judgment, which the decisions in Sturgeon and Nelson intended to address.

In terms of the Defendant’s residual arguments, or additionally in general,
| take this opportunity to express the following further views.

The reference in Schenkef at para. [33] to Art. 2(h) in my view strengthens
my analysis, by seeking to distinguish 1 “final destination” situation from a
“return flight™ or several flights not falling within Art. 2k} examples of a
“joumney™, The Defendant’s arguments at paragraph 47 of its skeleton
arpument [C28], referred 10 at para. 21 above, which somewhat strangely
seem to me to attempt 1o rely upon a non-Schenke! type analysis, fall away
in the light of my decision upon scope and 1 refer further to Folkerty

below,
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41

[ remaein of the view that Sanghvi is not binding upon me in this set of
agresd circumstences, it being properly distinguishable from o claim for
delay occasioning an frreversible loss of time on the grounds that it was
clearly and materially a denial of boarding case. hence, in my judgment,
the lack of reference in argument to Smrgeon (only relevant to delay), and
the lack of further analysis of the issue of “final destination™ touched upon
at pare. [ 18] of Saaghvi, which has no application to denied boarding.

Those matters are evidence of & fundamental material ditference between
these two situations, clearly supported, in my view. by what [ sec as the
crux of the judgment in Seagfvi at para. [23],

“Para [37] of Schenkel makes it tolerably clear, to my mind, that
article 3 conmnects the liabdity of an air carrier to elther (a) a flight
departing from the werritory of a member stale where denial of
boarding will have taken place on the soll of that member state or (b)
the grant of a carrier's operating licence by a member state when the
[flight's destination is @ member srate, Both (a) and (b} provide a
fogical ferritorial basis jor the applicarion of the regulation o the

denial of boarding by a carrier” (my émphasis added),

Insofar 23, by analogy, the Defendant seoks to supgpest an unequal
treatment situation similar, presumably, to how Sanghvi would appear in
the light of the success of the Claimants’ argements, bad flight 2 been
cancelled, once again the answer, in my view, has to lie in the mischicf
being guarded against by the flight regulation, namely irreversible loss of
time cansed by delay to or cancellaton of or denied boarding in relation to
& flight, in #n Art. 3(1¥a) sitwation, departing from a Member State,
mssessahle in all instances by the distance to the last destination or time of
delaved arrival at the final destination as the case may be, so¢ Ars
S(1 M) and (i), 701y and (2) and 8(1)(b) and {¢). The Defendant’s
example of cancellation to flight 2 and the decision in Sanglnid are, by
contrast, situations where the mischiet is simply not intended to be in
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43,

scope (see Recital (6)), neather Art 3(1Ma) nor (b) applying and therefore
not susceptible te any regulation or sanction pursuant to the flight

regulation, whether equal to in-scope treatment or otherwise.

In short, it is nothing to do with the Claimanis attempting to befter their
position, but rather taking advantage of the high protection available when
the mischief complained of is in scope.

| remain of my view expressed in Kay that my analysis is consistent with
Folkerts and helps to explain the concerns expressed by the Defendant,
Scope was not argued in Folkers, it seems to me, because it was accepted
that at least one (delayed) flight deparing from a Member State airport
was sufticient 1o engage the Regulation per se, namely the Bremen (o Paris
flight, which was clearly defayed upon armival, although not specified or
even likely to have been at least three hours delayed. It is not helpful or
indeed safe, [ would suggest, to attempt to speculate on any potential but
unreporied “in-scope™ actuality in relation to the second flight from Pans.
Thus, 1t is not surprising, that Fofkerrs is not congideted in Shawcross as a
“seope” case, but does feature in the “consequences of Sturgeon” section,
as, in my view, it logically should do.  As such, although Folkerfs itself
wis primarily a case on an issue of departure and its interaction with delay,
unlike Schenkel and Sanghvi it did at least consider Sturgeon and apply the

concept of irreversible loss of time, see para. [32],

“it must be moted that the Court has held that wien their flighis are
subfect to long delay, that iy delay egual ta or in excess of three fours,
passengers of such flights are entitled to compensation on the basis of
Article 7 of Regulation No 261/2004, like those passengers whose
original fights have been cancelled and whom an aiv corrier is mot
able to offer re-rowting (n accordance with the conditions laid down in
Article 51 o) of Regulation No 2612004, given that they suffer an
irreversible loss of time and henee, a comparable inconvenience fsee

Sttirgeon and Others, paragraphs 60 and 61, and Joined Cases



45.

47,

C-581/10 and C-629/10 Nelson and Others [2012] ECR, paragraphs
34 and 400"

Finally, in my view il would be doing a disservice 1o the eftonts of the
Furopesn Commission and the CAA 1o dismiss therr puidance or views as
without value,  As with such documents generally, in my view it is all a
question of weight to be attached.  In that the EC guidance post-dates my
decision in Kay and may be said to be consistent with it, I am fortified in

my adherenee to my then existing approach as a result.

Conclusion

The Claimants are each entitled to judgment for repulgtory compensation
in the sum claimed of £505.31, in the absence of any contest as to

exchange rale 1o be applied and no claim for interest being advenced.

[ further assess the Clamants™ costs in the ¢ontext of the fixed costs
awardable had the matter heen formally allocated to the small claims track
in the sum of £195,

[n accordance with the agreement between the parties and the purpose of
this decision having been request, T give permission to appeal for the
purpose of being heard at the same time as the existing appeal in Gahan,
Wy judgment will accordingly be stayed pending the outcome of the Court
of Appeal hearing.

Finally, whatever the ultimate determination on these issues, | hope | will
be forgiven expressing this sentiment, namely to commend the parties for
having the fortitude to advance matters to a court of hinding authonty,
which agreed approach is woetully lacking in many other persistent areas
of dispute in the field of flight delay claims. This is resulting in the highly
unsutisfactory situation of Distriet Judges (in the main) being reguired

regularly to consider such issues and give judgment over and over again on



similar or identical issues, arguably an entirely disproportionate use of
SEATCE courl TEsOLIces,

John Baldwin

Mstrict Judge

14" March 2017
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