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Inanincreasingly tight labormarket,unpaid internships
anytimeof theyearareseenbysomeasagoodwayto
getafoot in thedoorforafutureemployment opportu-

nity. While thismaybetrue, federalandstate labor law
agenciesviewmanyof thesearrangementsassimplya
meansforemployers toobtaincheaplaborbyevadinglabor
lawcompliance.

2010 is reported to be a banner year for wage
hour audits of employers who hire interns. What’s
at stake? Whopping bills for payment of back
wages, taxes, workers’compensation premiums
and other penalties. Class action suits are also a
possibility if a number of interns are used.

So, how does one go about setting up an unpaid
internship without running afoul of the law?
Surprisingly, there is no state statute or regulation
which expressly exempts persons participating in
an internship from the state’s minimum wage and
overtime requirements. Nor does the federal Fair
Labor Standards Act (FLSA) contain an express
exemption for interns. However, the United States
Department of Labor (DOL) has consistently
applied its six part test for “trainees” to determine
the employment status of unpaid interns. California
authorities follow these rules as well.

The starting point is whether the intern will be
deemed an “employee” for wage hour law purpos-
es. If so, then the intern must be paid at least the
minimum wage and overtime pay, where applicable.

The FLSA defines an “employee” as any indi-
vidual “employed” by an employer. The term
“employ” is then defined to mean “to suffer or per-
mit to work.” It’s the “permit” part of the defini-
tion that puts employers in DOL’s sites when they
use interns.

The fact that the intern wants to work for free is
only of minor significance when evaluating the
relationship for wage hour compliance purposes.
While a clear mutual understanding to that effect is
needed to have a valid internship arrangement, the
wage hour laws forbid employees from agreeing to
any arrangement that is not in keeping with the law.
Six-part test

DOL has developed the following six-part test
to evaluate the bona fides of any internship.
California follows suit. Fail any one part and be
prepared to write a check. The six criteria are:

(1) The training, even though it includes actual
operation of the employer’s facilities, is similar to
that which would be given in a vocational school;

(2) The training is for the benefit of the trainees
or students;

(3) The trainees or students do not displace reg-
ular employees, but work under their close obser-
vation;

(4) The employer derives no immediate advan-

tage from the activities of
trainees or students, and
on occasion the employ-
er’s operations may be
actually impeded;

(5) The trainees or stu-
dents are not necessarily
entitled to a job at the
conclusion of the training
period; and

(6) The employer and
the trainees or students
understand that the
trainees or students are

not entitled to wages for the time spent in training.
DOL has published Fact Sheet #71 to help

employers figure out whether an internship quali-
fies for an exemption from federal wage hour laws.
The Fact Sheet can be found at http://www
.dol.gov/whd/regs/compliance/whdfs71.pdf

Application of these criteria can be very tricky.
In general, the test is designed to evaluate which
party gets the primary benefit from the arrange-
ment. According to the authorities, it is supposed
to be the intern. The government is looking for the
arrangement to mirror the kind of job training one
would obtain in a vocational educational setting.
The more the internship looks and feels “educa-
tional”, the more likely the arrangement will pass
muster.

Training purposes
Along those lines, the more the arrangement

provides the intern with skills that can be used in
multiple employment settings, as opposed to skills
particular to one employer’s operation, the more
likely the intern will be viewed as receiving the
requisite training. On the other hand, if the intern
is engaged in the operation of the employer’s busi-
ness (e.g., filing, performing research or clerical
or other work normally done by a paid employee),
then the mere fact that they also may be receiving
some benefit in the form of a new skill or
improved work habits is not enough to carry the
day with the authorities.

In fact, the entire internship arrangement is
supposed to be somewhat of an imposition on the
employer representative(s) assigned to train and
supervise the intern. Thus, the authorities look for
records of actual time spent in supervision of the
intern, the tasks assigned to the intern and any doc-
umentation to support the notion that there was
indeed a real training component.

Authorities also evaluate whether the employer
has created the internship simply as a means to
obtain cheap labor. They will closely examine the
extent to which the intern is doing the work that
someone else would ordinarily be paid to do. The
authorities will also examine how employer-specif-
ic is the training. The more real work the intern
does, or the more employer specific the tasks, the
harder it will be for the internship to pass legal

muster.
To ferret out the true nature of the position, the

authorities will quiz the intern and the company
hiring officials for any hint that the internship was
intended as a trial period of employment or unpaid
training period. They will also examine whether
the intern was expressly or impliedly promised a
job at the end of the internship and whether the
period of internship was open ended or for a fixed
duration. The authorities believe that a true intern-
ship will tend to be of a fixed and relatively short
duration. Also, a job offer at the end makes the
internship more like a tryout and is not in keeping
with a bona fide educational experience.

Exploitation possible
With so many people out of work, it is under-

standable that many job seekers and students are
anxious to line up an unpaid internship. While the
arrangement is seen by the intern as a foot in the
door, it is precisely such thinking that concerns the
wage hour authorities. There is a tremendous
incentive, they feel, for the employer to exploit the
volunteer worker. That is why the wage hour laws
long ago forbade most arrangements (voluntary or
not) where the company obtains the services of an
individual without paying at least the legally man-
dated minimum wage and overtime compensation.

Many employers feel that they have the upper
hand when it comes to interns. They believe that a
lowly unpaid intern (often a student or someone
out of work for a long period) will be reluctant to
rock the boat for fear they could lose out on an
eventual paying job or be viewed as a troublemak-
er just as they are getting started in their career.
Precisely because of such thinking, federal and
state authorities have announced programs of
stepped up enforcement to protect unpaid interns.

Also, it is a mistake to think that a plaintiff’s
lawyer won’t make time to interview an unpaid
intern. Indeed, an intern could provide a plaintiff’s
lawyer with a valuable birds eye view into what
else the company is doing wrong, and perhaps lay
the groundwork for a much larger class action
wage hour compliance suit.

The unpaid internship rules are nuanced and
more complex than they sound. The laws are pur-
posely designed so that only a few work arrange-
ments are truly exempt. Think of the internship
rules as a narrow loophole. If a company wants to
take advantage, it pays to have the entire arrange-
ment evaluated by a labor lawyer familiar with
how the authorities apply the rules.

Richard S. Rosenberg is a founding partner of
Ballard Rosenberg Golper & Savitt LLP, a man-
agement side labor law firm in Glendale.
Rosenberg was recently selected as one of the 25
best lawyers in the San Fernando Valley. He may
be reached at (818) 508-3700 or rrosen-
berg@brgslaw.com.
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