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What is Title 1 X?

“IN]Jo person in the United
States shall on the basis of O
sex be excluded from
participation in, be denied
the benefits of, or be
subjected to discrimination
under any education
program or activity receiving
federal financial assistance.”

32 C.F.R. §106.31
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Theory of Applicability

e AK+SH+EP+ US=1X

e If any of these elements do not exist,
there is no obligation under IX regulations




“Actual Knowledge” (AK)

e “Actual knowledge means notice of sexual harassment or allegations
of sexual harassment to a recipient’s Title IX Coordinator or any
official of the recipient who has the authority to institute corrective
measures on behalf of the recipient ... ”

* |nthe postsecondary context, notice to the Title IX Coordinator always
constitutes actual knowledge. The determination of whether another
employee is an “official with authority to institute corrective
measures” depends upon the institution’s operational structure and
the employee’s specific roles and duties.
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“Sexual Harassment” (SH)

Sexual harassment means conduct on the basis of sex that satisfies one or
more of the following:

e An employee conditioning the provision of an aid, benefit, or service of
the recipient on an individual’s participation in unwelcome sexual
conduct;

e Unwelcome conduct determined by a reasonable person to be so severe,
pervasive, and objectively offensive that it effectively denies a person
equal access to the recipient’s education program or activity; or

e “Sexual assault” as defined in Clery Act, “dating violence” “domestic
violence” or “stalking” as defined in VAWA.

What’s not included?
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“Educational Program or Activity” (EP)

* Locations, events, or circumstances over which the recipient exercised substantial
control over both the respondent and the context in which the sexual harassment
occurs

e “Substantial control” = while factors “such as whether the recipient funded, promoted,
or sponsored the event or circumstance where the alleged harassment occurred . . .
may be helpful or useful for recipients to consider . . . to determine the scope of a
recipient’s program or activity, no single factor is determinative.”

 “arecipient’s Title IX obligations extend to incidents of sexual harassment that occur off
campus if any of three conditions are met:

» the off-campus incident occurs as part of the recipient’s ‘operations’ pursuant to 20 U.S.C. 1687
and 34 CFR 106.2(h);

» the recipient exercised substantial control over the respondent and the context of alleged sexual
harassment that occurred off campus pursuant to § 106.44(a); or

» the incident of sexual harassment occurs at an off-campus building owned or controlled by a
student organization officially recognized by a postsecondary institution pursuant to § 106.44(a).”
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Practical: Theory of
Applicability
e AK+SH+EP+US=IX

e If any of these elements do not exist,
there is no institutional obligation under
IX regulations

e Just because it’s not IX does not mean we
don’t deal with it



Hypothetical

Student A reports that Student B sexually assaulted
Student A three weeks ago, off-campus in a private
apartment complex in an adjacent town. No university
student-organizations or employees are involved.
There is no claim of any additional misconduct
occurring on campus or in university programs or
activities.
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m Application to Employees

u

The regulation’s mandatory requirements for investigation
and grievance procedures apply to cases involving students
and employees

e Regulation does not distinguish between at-will
employees or those under an employment contract

e Regulation does not distinguish between classes of
faculty

e Regulation does not supplant other institutional
obligations under Title VII or other employment laws

HUSCHBLACKWELL
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Example

At-will custodial worker is accused of sexually harassing a
student in the hallway. The custodial worker was placed
on an improvement plan a month ago for being late to
work. They have complied with the improvement plan.
But for the accusation of sexual harassment, the
institution would have continued to employ the custodial
worker. Now it is considering terminating his employment.
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Title IX Coordinator Responsibilities
When AK + SH + EP + US “Such measures are designed to restore or

preserve equal access to the recipient’s
education program or activity without
unreasonably burdening the other party”

:  Counseling
“promptly contact the “consider the . .
complainant to discuss complainant’s wishes « Extensions of deadlines or other course-

the availability of with respect to related adjustments
supportive measures supportive measures  Modifications of work or class schedules
« Campus escort services

e Mutual restrictions on contact between the

“explain to the parties
. complainant the process . . .
Supportive measures fl?)r filing a for'?nad « Changes in work or housing locations
with or without the filing T
of a formal complaint” P « Leaves of absence

* Increased security and monitoring of
certain areas of the campus

e “Other similar measures”

“inform the complainant
of the availability of
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Can we utilize interim removals
or suspensions for students?

e Students may be removed on a temporary basis only if:
" |ndividualized safety and risk analysis

= Determines that an immediate threat to physical
health or safety of any student or other individual
arising from the alleged sexual harassment justifies

removal

= Student is given immediate notice and opportunity
to contest the removal
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m Example of immediate threat to
physical health or safety

I Student A is reported to have raped

Student B at gunpoint. Police

apprehend Student A attempting to x
flee campus. When apprehended,

Student A is found in possession of &
a loaded and unregistered firearm.

HUSCHBLACKWELL
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m Example of no Immediate threat
to physical health or safety

I ]
Student A reports that Student B
committed sexual harassment by
repeatedly posting pornographic images
x on Student B’s door in a Greek house.
Student A does not allege that Student B
x has engaged in any physical conduct.
When notified of formal complaint,

Student B agrees to voluntarily remove
images and cooperate with investigation.
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Can we place employees on
administrative leave?

* Yes — employee respondents may be placed
on administrative leave without requisite
showing of threat to physical health or safety

* Whether an opportunity to challenge
administrative leave must be given depends
on employee status and other policies (i.e.,
Faculty Handbook)
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“Explain to the Complainant the Process
for Filing a Formal Complaint”

* “Formal complaint means a document filed by a complainant or
signed by the Title IX Coordinator alleging sexual harassment
against a respondent and requesting that the recipient
Investigate the allegation of sexual harassment.”

 Practical Q: when will Coordinator intervene & what happens
next?

« “Atthe time of filing a formal complaint, a complainant must be
participating in or attempting to participate in the education
program or activity of the recipient with which the formal
complaint is filed.”
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Hypothetical

Title IX Coordinator receives a complaint from Alumnus A
who graduated in 2019. Alumnus A reports that Student
B, who is currently a junior, groped Alumnus A’'s genitals
without consent at a party hosted at a fraternity house In
the fall of 2018. The fraternity is recognized by the
university. Alumnus A is in a graduate program at a
different university located several states away.
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What Happens When It's IX + FC?

* Notice to the respondent “upon receipt of a formal complaint”

« Sufficient details known at the time and with sufficient time to prepare a
response before any initial interview - identities of the parties involved, the
conduct allegedly constituting sexual harassment, & the date and location of
the alleged incident.

e The written notice must:
* include a statement that the respondent is presumed not responsible

* inform the parties that they may have an advisor of their choice and may inspect and
review evidence

* inform the parties of any provision in the recipient’'s code of conduct that prohibits
knowingly making false statements or knowingly submitting false information during the
grievance process

What happens if we start investigating other stuff?
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“The recipient must investigate the allegations in a formal
complaint.”

If no SH + EP + US then “must dismiss the formal
complaint with regard to that conduct for purposes of
sexual harassment under title IX or this part; such a
dismissal does not preclude action under another provision
of the recipient’s code of conduct.”

“The recipient may dismiss the formal complaint or any
allegations therein, if at any time during the investigation or
hearing: a complainant notifies the Title IX Coordinator in
writing that the complainant would like to withdraw the
formal complaint or any allegations therein; the respondent
is no longer enrolled or employed by the recipient; or
specific circumstances prevent the recipient from gathering
evidence sufficient to reach a determination as to the
formal complaint or allegations therein.”

Upon a dismissal “the recipient must promptly send written
notice of the dismissal and reason(s) therefor
simultaneously to the parties.”
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Documentation & Recordkeeping

A recipient must maintain for a period of seven years records of —

A. Each sexual harassment investigation including any determination regarding responsibility and any
audio or audiovisual recording or transcript . . ., any disciplinary sanctions imposed on the
respondent, and any remedies provided to the complainant...;

B. Any appeal and the result therefrom;
C. Any informal resolution and the result therefrom; and
D. All materials used to train Title IX Coordinators, investigators, decision-makers, and any person who

facilitates an informal resolution process. A recipient must make these training materials publicly
available on its website, or if the recipient does not maintain a website the recipient must make
these materials available upon request for inspection by members of the public.

Additionally, “For each response required under § 106.44, a recipient must create, and maintain for a period
of seven years, records of any actions, including any supportive measures, taken in response to a report or
formal complaint of sexual harassment. In each instance, the recipient must document the basis for its
conclusion that its response was not deliberately indifferent, and document that it has taken measures
designed to restore or preserve equal access to the recipient’s education program or activity. If a recipient
does not provide a complainant with supportive measures, then the recipient must document the reasons
why such a response was not clearly unreasonable in light of the known circumstances.”
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m INnstitutional

I Response to

I Sexual Harassment




What general principles
govern the grievance process?

e Equitable treatment of complainants and
respondents

 No stereotypes based on a party’s status as
complainant or respondent

 Presumption respondent did not violate policy
unless and until a determination is made after
hearing

e Conflict and bias-free institutional participants
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Examples of

Impermissible
stereotypes

“Anyone who would go
into another’s bedroom
drunk must have
wanted to have sex.”

“There are no false
reports of rape.
Therefore, every

complainant must

be believed.”
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What i1s a conflict of interest?

When an individual has a material connection
to a dispute, or the parties involved, such that a
reasonable person would question the
individual’s ability to be impartial

May be based on prior or existing relationships,
professional interest, financial interest, prior
involvement, and/or nature of position
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Example of conflict of interest

Student A files a formal complaint of
sexual harassment against Student B.
One of the hearing panel members
selected is Student B’s faculty advisor
who has previously written letters of
recommendation for Student B’s
application to law school in which
faculty advisor wrote that Student B is
“honest to a fault.”

© 2020 Husch Blackwell LLP
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m Example of conflict of interest
I Employee A accuses an employee
of a food service vendor of sexual
x harassment. Institution assigns an
investigator whose spouse is
x employed as a manager for the
food service vendor and who
directly supervises the accused
employee.

HUSCHBLACKWELL
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m Example of bias

|
u

X
X

Investigator assigned to investigate a
formal complaint of sexual assault has
repeatedly told colleagues that the
investigator believes most
complainants just “regret that they
got drunk.” He tells a co-investigator:
“I just don’t think it’s ever fair to hold
anyone responsible when both
parties are drinking.”

HUSCHBLACKWELL
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Example of bias

Institutional employee chosen to
serve on a hearing panel chairs the
board of a local non-profit dedicated
to sexual assault advocacy. During a
speech at the non-profit’s annual
gala, the employee states: “The
presumption of innocence is wrong
in cases of sexual assault. | firmly
believe a person accused of sexual
assault must prove their innocence.”

© 2020 Husch Blackwell LLP
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Who Is responsible for identifying
conflicts of interest and bias?

e Title IX Coordinator oversees grievance process

and must address known or reported conflicts
of interest/bias

e |nstitution must also permit parties to raise
concerns of conflicts of interest and bias

* Individual institutional actors should self-police
conflicts of interest and self-identify bias
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Group
Scenario

Student A reports that Student B stalked Student A by
peeping through Student A’s changing room door at
the hospital where both are doing rotations, and by
stealing Student A’s underwear from the laundry at
the dormitory. Student A seeks supportive measures
but does not wish to file a formal complaint and is
concerned Student B may retaliate if Student B learns
of the report. Student A graduates in two months,
while Student B will not graduate for another year. It is
unclear whether Student A will testify at a hearing.
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Questions
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m Perspective

0 -
T ===

HUSCHBLACKWELL

© 2020 Husch Blackwell LLP



Appeal of FC Dismissal

“A recipient must offer both parties an appeal . . . from a recipient’s
dismissal of a formal complaint or any allegations therein, on the
following bases:

(A) Procedural irregularity that affected the outcome of the matter;

(B) New evidence that was not reasonably available at the time the
determination regarding responsibility or dismissal was made, that
could affect the outcome of the matter; and

(C) The Title IX Coordinator, investigator(s), or decision-maker(s) had
a conflict of interest or bias for or against complainants or
respondents generally or the individual complainant or respondent
that affected the outcome of the matter.”

HUSCHBLACKWELL
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If The Formal Complaint Is Not
Dismissed . ..

e “The recipient must investigate the
allegations in a formal complaint.”

e What is the purpose of the investigation
under the Title IX regulations? Organizing
for the hearing?



Regs Rule 1 of Investigations

“When investigating a formal
complaint and throughout the
grievance process, a recipient
must . . . Ensure that the burden

of proof and the burden of
gathering evidence sufficient to
reach a determination regarding
responsibility rest on the recipient
and not on the parties.”

e What does “burden of
proof” refer to here?

 Example of what not to
do: “Get your friends
and withesses to write
statements and send
them to me”

 What is still
permissible?
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Regs Rule 1 Practical

e Checklist for common sources of evidence

 |dentify relevant information and withesses
In an investigation plan — to the extent it Is
within our control, get it

o Ask for it in interviews & In writing
 Meticulously document efforts to obtain
(especially when you fail)
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Common Sources of Physical Evidence

> W

Text messages
Social media posts
Card swipes

On and off-campus
video

Police reports

6. Medical reports

/. Teaching
evaluations

8. Internal reports
9. Calllogs

10. Other disciplinary
records
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Regs Rule 1A of Investigations

“Provided that the recipient cannot access, consider, disclose, or otherwise use a party’s
records that are made or maintained by a physician, psychiatrist, psychologist, or other
recognized professional or paraprofessional acting in the professional’s or

paraprofessional’s capacity, or assisting in that capacity, and which are made and maintained
in connection with the provision of treatment to the party, unless the recipient obtains that
party’s voluntary, written consent to do so for a grievance process under this section.”

#News #Students And Violence

I N SI D E Staying Confidential

Months after U of Oregon's actions exposed the ability of colleges to seek mental health records of
alleged rape victims, the outrage hasn't led to action to prevent others from doing the same thing.

HIGHER ED

By Jake New  J/ August 3,2015
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Regs Rule 2 of Investigations

“Provide an equal
opportunity for the
parties to present
witnesses, including

fact and expert
witnesses, and other
inculpatory and
exculpatory evidence”

“106.45 deems certain evidence and information not
relevant or otherwise not subject to use in a
grievance process: information protected by a legally
recognized privilege; evidence about a
complainant’s prior sexual history; any party’s
medical, psychological, and similar records unless
the party has given voluntary, written consent; and
(as to adjudications by postsecondary institutions),
party or witness statements that have not been
subjected to cross-examination at a live hearing.”

Practical Point 1: Err on side of allowing it & give it
the weight its due

Practical Question: How do we ensure that we
have provided the parties this equal opportunity?
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Regs Rule 3 of Investigations

“Not restrict the ability of either
party to discuss the allegations
under investigation or to gather
and present relevant evidence”

“This provision does not, therefore, apply to
discussion of information that does not consist of
‘the allegations under investigation’ (for example,
evidence related to the allegations that has been
collected and exchanged between the parties and
their advisors during the investigation . . . or the
investigative report summarizing relevant evidence
sent to the parties and their advisors . . . .).”

“Where ‘disparaging communications’ are
unprotected under the Constitution and violate tort
laws or constitute retaliation, such communications
may be prohibited without violating this provision.”

“This provision applies to discussion of “the
allegations under investigation” and not to the
evidence subject to the parties’ inspection and
review under § 106.45(b)(5)(vi).”

Remember: applies to employment
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Regs Rule 4 of Investigations

“Provide the parties with the same opportunities to have others
present during any grievance proceeding, including the opportunity to
be accompanied to any related meeting or proceeding by the advisor
of their choice, who may be, but is not required to be, an attorney, and
not limit the choice or presence of advisor for either the
complainant or respondent in any meeting or grievance proceeding;
however, the recipient may establish restrictions regarding the extent
to which the advisor may participate in the proceedings, as long as the
restrictions apply equally to both parties.”
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Regs Rule 5 of Investigations

“Provide, to a party whose
participation is invited or
expected, written notice of the
date, time, location,

participants, and purpose of
all hearings, investigative
interviews, or other meetings,
with sufficient time for the
party to prepare to participate.”

Practical 1: How do
we demonstrate we
complied with this?

Practical 2: What is
“sufficient time”?
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Regs Rule 6(a) of Investigations

“Provide both parties an equal opportunity
to inspect and review any evidence
obtained as part of the investigation that
Is directly related to the allegations
raised in a formal complaint, including
the evidence upon which the recipient
does not intend to rely in reaching a
determination regarding responsibility
and inculpatory or exculpatory evidence
whether obtained from a party or other
source, so that each party can
meaningfully respond to the evidence prior
to conclusion of the investigation.”
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Regs Rule 6(b) of Investigations

“Prior to completion of the investigative
report, the recipient must send to each party
and the party’s advisor, if any, the evidence
subject to inspection and review in an
electronic format or a hard copy, and the
parties must have at least 10 days to submit
a written response, which the investigator will
consider prior to completion of the
investigative report. The recipient must
make all such evidence subject to the
parties’ inspection and review available at
any hearing to give each party equal
opportunity to refer to such evidence
during the hearing, including for purposes
of cross-examination.”
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Memorializing Withess Statements

» Option: Recording

 Ensures accuracy, allows you to concentrate on conversation,
logistically simpler, allows for meaningful feedback

* Transcript must be provided to all parties
» Option: Written Statement
A. Convey all information relayed in narrative form

B. Use guotes when appropriate (significant statements,
jargon)

C. Allow parties opportunity to review for accuracy but not
make substantive revisions without notations

D. Consider “multiple withesses” to statement
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Regs Rule 7 of Investigations

e “Create an investigative report that fairly
summarizes relevant evidence and, at least 10
days prior to a hearing (if a hearing is required
under this section or otherwise provided) or other
time of determination regarding responsibility, send
to each party and the party’s advisor, if any, the
Investigative report in an electronic format or a hard
copy, for their review and written response.”

« Fair to note undisputed material facts
* Disputed material facts are for hearing
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Credibility: 7 Factors to Consider

Compare verifiable facts to witness statements.
Are there major inconsistencies in testimony?
Do neutral witnesses corroborate or contradict?

Are there documents such as diaries, calendar entries,
journals, notes or letters describing the incidents?

. What have witnhesses told others?

Have there been similar complaints against the
respondent? ***

. Do any of the withesses have a motivation to lie,

exaggerate or distort information?
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Rewind: Dismissal

If no SH + EP + US then “must dismiss the
formal complaint with regard to that conduct for
purposes of sexual harassment under title I1X ....”

“The recipient may dismiss the formal complaint
or any allegations therein, if at any time during
the investigation or hearing: a complainant
notifies the Title IX Coordinator in writing that the
complainant would like to withdraw the formal
complaint or any allegations therein; the
respondent is no longer enrolled or employed by
the recipient; or specific circumstances
prevent the recipient from gathering evidence
sufficient to reach a determination as to the
formal complaint or allegations therein.”

Upon a dismissal “the recipient must promptly
send written notice of the dismissal and reason(s)
therefor simultaneously to the parties.”

“The Department wishes to
emphasize that this provision is not
the equivalent of a recipient deciding
that the evidence gathered has not
met a probable or reasonable cause
threshold or other measure of the

quality or weight of the evidence, but
rather is intended to apply narrowly
to situations where specific
circumstances prevent the recipient
from meeting its burden in §
106.45(b)(5)(i) to gather sufficient
evidence to reach a determination.”
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Hypothetical

* Professor A is accused of sex assault by a
student. The student points out that
Professor B withessed the assault.

 You ask Professor B to sit for an interview.
Professor B refuses.

e \What options do you have under [X?
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Retaliation

“No recipient or other person may intimidate,
threaten, coerce, or discriminate against any
individual for the purpose of interfering with any right
or privilege secured by title IX or this part, or
because the individual has made a report or
complaint, testified, assisted, or participated or
refused to part|C|pate INn any manner in an
Investigation, proceeding, or hearing under this
part.”
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Practical Questions

Who should conduct the

Investigation? “(7) Determination
How/when should we communicate to [t
parties about information sharing L
requirements? the same person(s) as

- he Title IX of
What are practical steps we can take  [daRituiviiiiviveg
to ensure Investigation IS prompt? must issue a written

Recordkeeping Requirements (“Each ?:;ng;tlii?yn”regarding
sexual harassment investigation . . . .” |
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What are some general
principles about interviewing?

. Conduct interviews as soon as reasonably possible to
Timing .. :
maximize the most accurate memories
Setting Choose a private and quiet setting

Maintain role as fact-gatherer; not a prosecutor; not a
defense attorney

Anticipate questions that you will be asked and have
responses ready

Prepare
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How do you structure an
Interview?

o Rapport building/information providing phase
B Substantive testimony collection

0 Closure/information providing phase
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How do you build rapport?

Take the time to learn basic information about the
interview subject before conducting the interview
Learn something about the subject and share
something about yourself; find commonality

Explain the nature of the investigation, your role, and
the rules of the interview

Explain why you need accurate and detailed
information

Acknowledge the stresses the subject is likely feeling
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Things helpful to say Iin every
Interview . . .

“If | ask a question you don’t understand, please tell me.”

“If I ask a question and you don’t know the answer, it’s okay
to say you don’t know.”

“If you think I've misunderstood anything you say today,
please tell me.”

“I want to get as much information as possible, so please be
detailed in what you share. And if | don’t ask about
something you think is important, please tell me.”

“To do my job, | need accurate information. So | always
remind every witness that it’s important to tell the truth.”
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How do | ask questions in the
substantive phase?

e Open-ended and non-suggestive
invitations

e Use facilitator words to keep the
narrative flowing

e Use cued-invitations to expand
particular topics

* Delay use of recognition prompts as
long as possible

e Avoid suggestive or leading questions

e Save externally derived information
for last
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Examples of

open - |
invitations 2s  “Tell me what happened that night.”
:ZI “Will you walk me through what you remember?”

B8 “Tell me more about that.”

“What happened next?”

HUSCHBLACKWELL




Examples of
cued
Invitations

“You mentioned that . .

.. Can you tell me
more?”

“You used the word
‘pressured’ to describe
....Canyou be

specific about what
they did?”

“You said that . . ..
What did you mean?”
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Examples of
recognition
prompts B8  “What did she say?” (directive)

E “What day did that happen?” (directive)
B3 ‘Did it hurt?” (option choosing)

‘»)) “Was he slurring words?” (option choosing)

HUSCHBLACKWELL




Examples of
suggestive
guestions
(avoid)

“I'm sure
it’s difficult
when you
see him on
campus. Do

you agree?”

“If | were in
your
position, |
would

probably
feel
threatened.
Did you?”
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Student accuses Graduate Teaching Assistant (GTA) of
Group : : : :

) using a power differential to coerce student into
Scenario performing oral sex. Student has received counseling
since the incident and tells the investigator the
counselor has diagnosed PTSD. GTA denies the oral sex
was coerced. GTA claims that student consented and
previously performed oral sex on another GTA. GTA
tells investigator GTA has procured an expert witness
who will opine student was not coerced and was not
influenced by the power differential. Student identifies
several witnesses who will testify GTA was a “creep.”
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Questions
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A String of Musts . . .

“the recipient’s grievance process must provide for a live hearing.”

“At the live hearing, the decision-maker(s) must permit each party’s advisor to ask
the other party and any witnesses all relevant questions and follow-up questions,
including those challenging credibility.”

“Such cross-examination at the live hearing must be conducted directly, orally,
and in real time by the party’s advisor of choice and never by a party personally . .

“Before a complainant, respondent, or witness answers a cross-examination or
other question, the decision-maker(s) must first determine whether the question is
relevant and explain any decision to exclude a question as not relevant.”
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What The Regulations Say...

“If a party does not have an advisor present at the live
hearing, the recipient must provide without fee or charge to
that party, an advisor of the recipient’s choice, who may be,
but is not required to be, an attorney, to conduct cross-
examination on behalf of that party.”

“At the request of either party, the recipient must provide for
the live hearing to occur with the parties located in separate
rooms with technology enabling the decision-maker(s) and
parties to simultaneously see and hear the party or the
witness answering questions.”

HUSCHBLACKWELL



What The Regulations Say...

“Questions and evidence about the complainant’s sexual predisposition or prior
sexual behavior are not relevant, unless such questions and evidence about the
complainant’s prior sexual behavior are offered to prove that someone other than
the respondent committed the conduct alleged by the complainant, or if the
guestions and evidence concern specific incidents of the complainant’s prior
sexual behavior with respect to the respondent and are offered to prove consent.”

“If a party or withess does not submit to cross-examination at the live
hearing, the decision-maker(s) must not rely on any statement of that party
or witness in reaching a determination regarding responsibility; provided,
however, that the decision-maker(s) cannot draw an inference about the
determination regarding responsibility based solely on a party’s or witness’s
absence from the live hearing or refusal to answer cross-examination or
other questions.”

“Recipients must create an audio or audiovisual recording, or transcript, of any
live hearing and make it available to the parties for inspection and review.”
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Practical Questions

e What are some of the statements we
might not be able to consider?

 How are we going to minimize risk of
witnesses not participating?
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Hypothetical

Respondent is a wealthy member of the law faculty and has
hired Paige Duggins-Clay to represent him in a Title IX hearing
initiated by a complaint filed by poor freshman student
Complainant

 Q1: how to overcome concerns of Complainant & witnesses
about hearing?

 Q2: Complainant cannot afford an attorney. Who will you
provide?
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Rewind: Regs Rule 7 of Investigations

e “Create an investigative report that fairly summarizes
relevant evidence and, at least 10 days prior to a
hearing (if a hearing is reqwred under this section or
otherwise provided) or other time of determination
regarding responsibility, send to each party and the
party’s advisor, if any, the investigative report in an
electronic format or a hard copy, for their review and
written response.”

« Fair to note undisputed material facts
* Disputed material facts are for hearing
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Investigation Lays Foundation for
Smooth Hearing

. Appoint hearing officer

. Allow parties meaningful opportunity to
challenge for bias — what does this look like?

. Provide hearing officer a copy of the
Investigation report and a copy of all evidence
transmitted to the parties by the investigator

. Hearing officer should carefully review In
preparation

HUSCHBLACKWELL



Recommended Next Steps

After the hearing officer is appointed, the
hearing officer should:

1. set a deadline for the parties to submit any
written response to the investigation report

2. set a date for a pre-hearing conference
3. set a date and time for the hearing

4. provide a copy of the University’s Hearing
Procedures (if any)

HUSCHBLACKWELL



Recommended Next Steps

A Party’s written response to the investigation report should include:

Nk whE

Disagreement with the investigative report
What evidence should be categorically excluded

A list of any witnesses that the Party contends should be requested
to attend the hearing

A list of any witnesses that the Party intends to bring to the hearing
Any request that the parties be separated physically

Any other accommodations that the Party seeks

The name and contact information of the advisor

If the Party does not have an advisor who will accompany the
Party at the hearing, a request that the University provide an
advisor for purposes of conducting questioning

HUSCHBLACKWELL



Recommended: Pre-Hearing Conference

Discuss the hearing procedures with the
parties

Address matters raised in the parties’
written responses to the investigation
report

Discuss whether any stipulations may be
made to expedite the hearing

Discuss the witnesses the parties have
requested be served with notices of
attendance and/or witnesses the parties
plan to bring to the hearing without a notice
of attendance

Anything else

HUSCHBLACKWELL



What Is a potential sequence?

Statement and Statement and
questioning of mmd questioning of
complainant respondent

Testimony of

investigator

Closing
statement by Emmd statement by

Questioning of Elesiing

withesses

complainant respondent
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How might questioning of
parties take place?

Followed by
guestioning, including
cross-examination, by

Party should be
allowed to give a
narrative first

advisor for other party

Followed by
questioning from
decision-maker(s)

HUSCHBLACKWELL



How might questioning of
witnesses take place?

Followed by
guestioning, including
cross-examination,
from advisor for

Witness is first
guestioned by the

decision-maker(s) respondent

Followed by
guestioning, including
cross-examination, from
advisor for complainant

HUSCHBLACKWELL



Is sexual history considered?

Generally, no — Evidence of a complainant’s prior
sexual behavior is relevant only if:

= Offered to prove that someone other than the
respondent committed the conduct, or

= |f evidence of specific incidents of the
complainant’s prior sexual behavior with the
respondent are offered to prove consent

HUSCHBLACKWELL



How do(es) the decision-maker(s)
decide a case?

After hearing, decision-maker(s) must deliberate and consider all
the admissible testimony and admissible non-testimonial evidence

Evaluate evidence for weight and credibility

Resolve disputed issues of fact under the standard of evidence
adopted by the institution

Using the facts as found, apply the policy’s definitions to those facts
to determine whether sexual harassment occurred

HUSCHBLACKWELL



What principles do we use to
determine discipline?

Discipline should vary depending on the nature of
the violation found considering aggravating and
mitigating factors

All things being equal, similar violations should
have similar punishments

Discipline has educational, punitive, and protective
elements

HUSCHBLACKWELL



What principles do we use to
determine remediation?

e |f aviolation is found, institution must take steps to
restore or preserve the complainant’s access to
education

e Various types of supportive measures may be
utilized after the determination to restore or
preserve access

e |nstitution is not required to provide the exact
remedy requested, but must provide a remedy that
is not clearly unreasonable

HUSCHBLACKWELL



Student A accuses Student B of sexual assault. During
Group the investigation, Student C told the investigator
Scenario Student C saw Student B carry Student A—passed
out—into Student B’s dorm room immediately before
the alleged sexual assault. Student C does not appear
for the hearing as expected. Student A testifies to the
hearing officer that the investigator told Student A
that Student C saw that Student A was passed out.
When Student A testifies to this, Student B’s advocate
objects, demands a “mistrial,” and refuses to be silent
after the hearing officer declines to exclude the
testimony.

HUSCHBLACKWELL




Questions
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What is the purpose of the
appeal?

e Appeal permits challenge of a
dismissal or determination on
certain limited grounds

e Appeals are not an opportunity
to re-argue an outcome or seek
“de novo” review

HUSCHBLACKWELL



Who can appeal?

* Title IX regulation requires that either party
be allowed to appeal

 Third-party persons cannot file appeals on
behalf of a party

HUSCHBLACKWELL



Can an institution set a time
limit to appeal?

 Yes—an institution can and should require an
appeal to be filed within a reasonable number of
days after a dismissal or determination

e |nstitution may set a secondary deadline for the
non-appealing party to elect to file a cross-appeal

after the first party has appealed

HUSCHBLACKWELL




What are the grounds for appeal?

Title IX regulation requires the following permitted grounds:

.-:I'L. Procedural irregularity that affected the outcome of the matter

New evidence that was not reasonably available at the time of the
determination regarding responsibility or dismissal was made, that
could affect the outcome of the matter; or

Title IX Coordinator, investigator, or decision-maker (hearing

official) had a conflict of interest or bias against complainants or
respondents generally or the individual complainant or respondent
that affected the outcome of the matter

HUSCHBLACKWELL




m Example (procedural irregularity)

During a hearing, the hearing officer denies

the respondent’s advisor the right to

guestion witnesses. The respondent x
appeals, citing this procedural irregularity,

and argues that key witness testimony relied x
on by the hearing officer must be excluded

because the witness was not subjected to

guestioning by the advisor, as required by

the policy. And without such testimony, the

outcome cannot be supported.

HUSCHBLACKWELL
© 2020 Husch Blackwell LLP



Are all procedural errors
appealable?

e No —the procedural irregularity
must be one that “affected the
outcome of the matter” .1

 Errors that affect the outcome

may be referred to as
HUSCHBLACKWELL

“prejudicial” errors

* Errors that do not affect the
outcome may be called “non-
prejudicial” or “harmless”
errors




What is the appeal process?

A party must file appeal by the institutional deadline

Non-appealing party must be notified in writing of the appeal

Both parties must be given a reasonable, equal opportunity to
submit a written statement in support of or in opposition to the
appeal, as the case may be

Appeal officer must issue a written decision describing outcome

Written Decision :
and rationale

Provided to
Parties

Written decision must be provided simultaneously to parties

HUSCHBLACKWELL



Should we ever dismiss an
appeal?

* Yes —dismissal is appropriate if:

" Appeal is filed after the reasonable
deadline set in the policy

= Appealing party does not articulate one
of the three grounds for appeal

HUSCHBLACKWELL



How does the appeal officer
make their decision?

 Appeal officer’s review is limited in scope to the
grounds stated for appeal

e Appeal officer does not hold a new hearing

e Appeal officer must review the appeal, response,
and hearing record (to the extent necessary,
depending on the grounds for appeal)

e Appeal officer must then draft a written decision
that states the outcome of the appeal and rationale

HUSCHBLACKWELL



What are the potential outcomes
of an appeal?

X S

Appeal is denied and
determination is made
final

Appeal is granted and Appeal is granted,
determination is determination is
changed by the appeal “vacated”, and appeal
officer officer sends matter

back for a new
investigation and/or

hearing as appropriate,
depending on the
nature of the error the
appeals officer found

HUSCHBLACKWELL



Example

Appeals officer finds there was a
prejudicial procedural error because the
hearing officer failed to send notices
requesting several of the respondent’s
key witnesses appear. Appeals officer
vacates the adverse finding against the
respondent and directs that a new
hearing take place after appropriate
notices to appear have been issued.

© 2020 Husch Blackwell LLP
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Group
Scenario

After a hearing, a faculty member—who is also a principal
investigator in externally funded research—is determined to
have sexually harassed a student lab assistant by repeatedly
making sexualized comments about the student’s physique
and manner of dress when the student was performing
research duties in the lab. Faculty member appeals on
ground that the Title IX Coordinator was biased insofar as
faculty member had previously challenged and argued with
Title IX Coordinator during faculty trainings about whether
the Title IX process was a “kangaroo court.” Faculty member
did not raise a concern about bias until the appeal. Hearing
officer was a retired judge who heard testimony during the
hearing from eight students and lab employees who all
corroborated the complainant’s account.
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Questions
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Perspective

]

v" Deep, almost universal dissatisfaction with the investigation/adjudication
model for dealing with student misconduct

v" No appetite for return to mishmash of informal practices which reigned
pre-2011 DCL

v’ |s there an alternative to the investigation/adjudication model which is
rigorous and more in line with educational role of colleges and
universities?

v" Much discussion about restorative justice but little understanding of how

to implement a thoughtful program

HUSCHBLACKWELL

© 2019 Husch Blackwell LLP



m Compliance Requirements

u

HUSCHBLACKWELL
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34 C.F.R. 8106.45(b)(9)
Informal Resolution

—
“[A]t any time prior to reaching a determination regarding responsibility the recipient may facilitate
an informal resolution process, such as mediation, that does not involve a full investigation and
adjudication, provided that the recipient .. .”

» (i) Provides to the parties a written notice disclosing: the allegations, the requirements of the
informal resolution process including the circumstances under which it precludes the parties
from resuming a formal complaint arising from the same allegations,

= provided, however, that at any time prior to agreeing to a resolution, any party has the right to
withdraw from the informal resolution process and resume the grievance process with respect to the
formal complaint, and

= any consequences resulting from participating in the informal resolution process, including the records
that will be maintained or could be shared;

»  (ii) Obtains the parties’ voluntary, written consent to the informal resolution process; and

» (iii) Does not offer or facilitate an informal resolution process to resolve allegations that an
employee sexually harassed a student.
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u

Written Notice of Allegations

Identity of parties involved (if known)

Specific section of university’s policies that have
allegedly been violated

Alleged conduct constituting misconduct
Date and location of alleged incident

Sufficient time for Respondent to prepare a response
prior to any formal interviews or process

Background information regarding informal resolution
process

HUSCHBLACKWELL
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34 C.F.R. §106.45(b)(1)(111)
Conflict of Interest, Bias, & Training

»  Conflict of Interest/Bias: Require that any individual designated by a recipient as a Title IX
Coordinator, investigator, decision-maker, or any person designated by a recipient to facilitate an
informal resolution process, not have a conflict of interest or bias for or against complainants or
respondents generally or an individual complainant or respondent.

»  Training: A recipient must ensure that Title IX Coordinators, investigators, decision-makers, and any
person who facilitates an informal resolution process, receive training on the definition of sexual
harassment in § 106.30, the scope of the recipient’s education program or activity, how to conduct
an investigation and grievance process including hearings, appeals, and informal resolution processes,
as applicable, and how to serve impartially, including by avoiding prejudgment of the facts at issue,
conflicts of interest, and bias. . . .

»  Any materials used to train Title IX Coordinators, investigators, decision-makers, and any person who
facilitates an informal resolution process, must not rely on sex stereotypes and must promote
impartial investigations and adjudications of formal complaints of sexual harassment;

HUSCHBLACKWELL
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34 C.F.R. §106.45(b)(1)(Vv)
Grievance Process Requirements

Include reasonably prompt time frames for conclusion of the
grievance process, including reasonably prompt time frames
for filing and resolving appeals and informal resolution
processes if the recipient offers informal resolution processes,

and a process that allows for the temporary delay of the

grievance process or the limited extension of time frames for

good cause with written notice to the complainant and the

respondent of the delay or extension and the reasons for the
action.

Good cause may include considerations such as the absence of
a party, a party’s advisor, or a witness; concurrent law
enforcement activity; or the need for language assistance or
accommodation of disabilities;

HUSCHBLACKWELL



34 C.F.R. §106.45(b)(2)(9)
Voluntary Participation

“A recipient may not require as a condition of
= enrollment or continuing enrollment,

= or employment or continuing employment,
= or enjoyment of any other right,

waiver of the right to an investigation and adjudication of formal
complaints of sexual harassment consistent with this section.

Similarly, a recipient may not require the parties to participate in
an informal resolution process under this section and may not
offer an informal resolution process unless a formal complaint is
filed.”

HUSCHBLACKWELL



How Do We Ensure Participation iIs
Voluntary?

e Educate the parties and the community about informal resolution options
Provide Notice of Rights & Options, such as:
e Whether and when the process can be terminated

e Whether information shared can be used in subsequent conduct
matters

 How RJ differs from formal investigation and adjudication

e Whether the process involves face-to-face interaction
Participation contingent on successful completion of preparatory meetings
Require parties to sign a Participation Agreement
Frequent check-ins and monitoring

HUSCHBLACKWELL
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m Final Informal Resolution
Agreement

u

Potential elements of final resolution agreement
include:

 Procedural Background

e Sanctions and/or other remediation measures
e Confidentiality agreement/limitations

e Consequences for breach

HUSCHBLACKWELL
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Informal Resolution is Not for All
Ccases.

Factors to consider:

 The nature of the alleged offense

* Whether there is an ongoing threat of harm or safety to the
campus community (e.g., use of a weapon)

* Whether alleged respondent is a repeat offender

* Whether the person alleged to have caused the harm is
participating in good faith

Remember: Traditional investigative/adjudicative processes should
be used when an accused student denies responsibility.
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Legal Issues

e Very few reported cases analyzing informal resolution
practices.

e Courts have been resistant to allowing deliberate
indifference claims based on an institution’s use of an
informal resolution process in general.

e Key issue is voluntariness.

e If the institution follows (or makes a good-faith
attempt to follow) its policies and procedures, courts
appear to be reluctant to second-guess the decision
or outcome.

HUSCHBLACKWELL
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Sexual Misconduct




The Need for More Options

Female Students

284 (34% '
=

Reported to Campus

Holland & Cortina 2017
Survey at Midwestern Filed Formal Complaints
University

Center for Restorative Justice
sandiego.edu/rj

#lat4 University o San Diegor
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How Does RJ Differ from Traditional
Investigative/Adjudicative Processes?

Traditional Conduct
Process:

What rule was violated?

How will we
investigate/adjudicate?

Is there enough evidence
to support a finding of
responsibility?

How should we punish the
offender?

Restorative Justice
Process:

What is the harm?

Who is responsible?

How can they accept
responsibility?

What can they do to repair
the harm?

How can we rebuild trust?

HUSCHBLACKWELL



Mediation v. Restorative Justice

Trained Facilitators
Shuttle Negotiation

Use of the word
“mediation”

N~

Restorative Justice

Mediation

¢ No guided or structured
preparation

e Immediate Parties only

e Shared responsibility/no
obligation to accept
responsibility

e Solution: Compromise

® Focus on Facts/Evidence

e Substantial Preparation

e Community &Institutional
Participation

¢ Acceptance of
Responsibility

¢ Trauma-informed
safeguards

e Focus on Repairing

Relationships & Restoring

Trust

HUSCHBLACKWELL



Why should schools consider RJ?

e RJserves institutional goals of promoting safety and
furthering educational objectives

* Provide more opportunities for students to come
forward

 More effective use of resources, diverting away
from costly investigations and adjudications

* |Increase satisfaction with process and outcome.. ..
less OCR and litigation risk?

HUSCHBLACKWELL



Student Accountability and Restorative
Research Project Offender Survey (STARR)

e Harmed Pa rty Su rvey Just Community/Self- I I |
Authorshi
« Offender Surveys 1 had a voice> | —
e Conduct Administrator Active Accountability f i |
“| took responsibility” [ I
Surveys |

Interpersonal Competence | |
“| talked it out” [

Type Of PFOCESS Cases Social Ties to Institution | ' | |

Developmental Discipline “I belong here” | |
i P 403 . |

Administrative/Board Hearing Procedural Fairness f |

“That was fair” [ I

Restorative Justice 165 cosure | . |

Circle/Conference/Board “Pm ready to move on” —___ _— | pgreat
little amount amount
O Restorative Justice Practice [0 Developmental Discipline Hearing
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Alternative Resolution for Cases

involving Student Respondent TCNJ Staff Labor: TCNJ
“Alternative resolution is a voluntary (Average Hours/Case Formal Hearing vs RJ (Indirect) EI,E\ED%EEE&F

process within The College of New

Jersey’s Title IX Policy that allows a RS

Respondent in a Title IX investigation

process to accept responsibility for S CRUTEB LD AEpOnET 6
their behavior and/or potential Harm. Meetings with Respondent 7 7
By fully participating in this process the Meetings with Witnesses 7 0
R ndent will n har with

'espo- dent ot be'c arged with a Documentation/Report 14 2
violation of College Policy. The
alternative resolution process is Hearing/Appeal 6 0
designed to eliminate the Prohibited Email Communications 34 10
Conduct, prevent its recurrence, and TOTAL 75 o5

remedy its effects in a manner that

meets the needs of the Reporter while
still maintaining the safety of the University San Diego*
overall campus community.”

Center for Restorative Justice
sandiego.edu/1j

https://policies.tcnj.edu/wp-content/uploads/sites/247/2018/02/Title-I1X-Policy-Interim.pdf HUSCHBLACKWELL



https://policies.tcnj.edu/wp-content/uploads/sites/247/2018/02/Title-IX-Policy-Interim.pdf

Fundamental RJ Process

P * Referral * Voluntary meeting between
re- * Outreach offender and harmed party

(@fe]g]{=T(=Tolel-J * Assessment - Trained Facilitators
* Preparation

* What happened?
Conference BNLGRERECIG

* How can we repair
harm and rebuild trust?

+ Agreement
Post- monitoring
Conference Raieadba

* Mentoring

Center for Restorative Justice
sandiego.edu/rj

4l .-f« | University o San Diego
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Anwen and Sameer

“| started talking with him, | think about what |
wanted and that | didn't want a formal proceeding. “l was terrified that | assaulted her. | was
| didn't want a verdict handed down. | wanted terrified that I'd hurt her in this way. | was
something to come out of it. | wanted it to be terrified of myself. Because if this was true and |
discussion and | wanted to decide with Sameer what did assault her then what did that make me?

the results were going to be . . . . It was a powerful
feeling to feel that | was not just crazy. And that he | was terrified of being found out. | was terrified

also knew that it had been wrong.” of being sent to jail. | was terrified of all the

” consequences that come with sexual assault

and rape and | didn’t have anybody that | was
like who | could tell because like . .. how do |
say, ‘Hi. | think | think | assaulted and raped
somebody, but I'm not entirely sure.”

21 || ASURVIVOR AND HER PERPETRATOR FIND JUSTICE

12/3/2018

II #21 | | A survivor and her perpetrator find justice
30% 00:00:24 / 00:56:17 30 IR v

Sameer met Anwen freshman year. He was into her, and they started seeing each other.

http://www.reckonings.show/episodes/21

Then one night, after a fraternity party, Sameer convinced Anwen to come home with him
— which is when he coerced her into sexual activity. Their senior year, Anwen invited

Sameer into a process of restorative justice. HUSCHBLACKWELL
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Harms, Needs, and Obligations:
Anwen and Sameer

I Harmed Partyl

|
l Emotional Harm

Acknowledgement
Need

Apology
Writing Exchange
Dialogue

Obligation

Disempowerment Sexual
: Objectification
Emcf)tlonal Harm Structural Harm

Engagement Social Justice
Need Need

| |
| |
Shared Athletes

e ES
Local High School

Obligation

HUSCHBLACKWELL

Presentations
Obligation

Reducing
Objectification

Obligation




Accepting Responsibility:
Anwen and Sameer

] Read/respond to Anwen’s writings
] Write article for student publication
] Present story together at bystander intervention workshop

] Collaborate on gender violence programming for student
athletes and Greek system

1 Outreach to peer advocates for mutual learning

] Develop sexual violence prevention education curriculum for
local high school

#21 | | A survivor and her perpetrator find justice

30% 00:00:00/ 00:56:17

HUSCHBLACKWELL



RJ for Re-entry and Reintegration

* Providing support so the
returning student can be
academically successful

* Providing accountability so
the community can be
reassured about safety

McMahon, Karp, and Mulhern. 2018. “Addressing Individual and Community Needs in the Aftermath of
Campus Sexual Misconduct: Restorative Justice as a Way Forward in the Re-Entry Process.” Journal

) HUSCHBLACKWELL
of Sexual Aggression



Shank v. Carleton College
(D. Minn. 2019)

RJ conference utilized for reintegration of disciplined
respondent

Court found that RJ conference did not violate ED’s
guidance prohibiting victims to “work out the problem
directly with the alleged perpetrator”

Rejected deliberate indifference claim
= Plaintiff voluntarily participated
= |nstitution appropriately facilitated the conference

Caution: “It is possible to hypothesize a different case
where, for example, a meeting is not voluntary or a

school knows or should know that a victim’s ability to

make rational decisions is compromised.” T —



Implications for Potential

Legal P rOceed i ngS? Federal Rule of Evidence 408

— Evidence of the following is not
admissible—on behalf of any party—either
disprove the validity or amount of a
disputed claim or to impeach by a prior

Many students charged with sexual or
other misconduct that implicates criminal
justice issues may be reluctant to (2) conduct or a statement made during
participate without assurances that their compromise negotiations about the
admissions of causing harm won’t be il

used against them.

= MOU with local prosecutor?

inconsistent statement or a contraction:

NEB. REV. STAT. § 25-2914.01
“No admission, confession, or

= Civil |itigation waiver? incriminating information obtained from
= M | fid iali 5 a juvenile in the course of

utual contidentia Ity agreement : any restorative justice program . . . shall be
= State privilege or confidentiality law? admitted into evidence against
= FRE 408? such juvenile, except as rebuttal or

impeachment evidence, in any future
adjudication hearing under the
Nebraska Juvenile Code or in any criminal
proceeding.”




e Decision regarding commitment to adopting and
supporting RJ program/practices

) e Review current policies, practices, personnel, and
AdOptlon resources to determine capacity for integrating RJ

e Develop plan for implementation

Preparation/

e |ssue revised conduct and other policies

¢ Provide training for involved personnel and offices, such as
Student Affairs, OIE, campus safety, general
counsel/compliance

e Implement protocol for screening and referring cases for RJ

Implementation process for targeted location, conduct, population, etc.

» Assess outcomes, areas for improvement, etc.

Initial

e Expand program/practices to
Broader adzress%thger por?ulations or
Implementation/ [ERLEEs:
Continuous e Assess for opportunities to make
process more efficient and accessible

Improvement

HUSCHBLACKWELL



THE LITTLE BOOK OF

Resources
| ﬁ\
Stay Informed Umvers ty
SIGN UP FOR ONE OF OUR GOOGLE GROUPS Qfsarl Dlego_

Colleges and Univcrsitgi_gs

o Campus RJ (General Interest in RJ in Higher Education) CENTER FOR

© Campus PRISM (RJ and Campus Sexual Harm) RESTORATIVE JUSTICE ‘DMID 1‘{1{1‘”
© RJand Bias @

o RINCC (RJ Network of Catholic Campuses) san d |egO.Ed u/rJ

o Rx for RJ (RJ for Education in Health Professions)

o RJ for K-12 Educators

& STypENT
CONDUCT
NSTITUTE

THE STATE UNIVERSITY OF NEW YORK

NACRJ

National Association of Community
and Restorative Justice

oNAS PA Student Affairs Administrators
@ | in Higher Education
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