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Before investing in a business opportunity, people research all potential obstacles to achieving their
targeted return. The deeper one understands the challenges, the greater the chance of success. If this
is true regarding financial risk, it is certainly true about spiritual issues as well. Every industry poses a
unique set of Halachic concerns; they can be successfully navigated only if one is aware of the issues.
The purpose of this article is to raise awareness of such issues, and suggest ways in which they can be
resolved. This work is not intended to be relied upon for an actual Psak Halachah; rather its purpose
is to encourage practitioners to discuss their specific situations with their Rav or Posek.

REAL ESTATE MANAGEMENT

Real estate management requires constant attention. Security, doormen, and call centers may be expected
to operate 24/7. When a boiler blows or a snowstorm hits, managers must react quickly to the crisis, and
often do not have the luxury of waiting. These raise serious Halachic concerns that must be addressed. Hiring
a Gentile to perform work on Shabbos is often a violation of Amirah L'akum, as will be explained below.

Amirah L’akum

Instructing a Gentile to perform work on behalf of a Jew on Shabbos violates the rule of Amirah L’akum. This
applies even if the instructions were given prior to Shabbos. The parameters of Amirah L'akum depend on
the nature of the employment.

1. An employee that is hired to work a specific amount of time (i.e. he is hired to work for an hour/day/
week etc) may not do melacha on Shabbos for his employer. Even if he was not explicitly directed to
perform the task on Shabbos, and even if he performs the work in the privacy of his own house, the fact
that his time is being paid for by a Jew and he is performing a Shabbos melacha violates the prohibition
of Amirah L'akum'. An exception to this prohibition is when the employee can perform the required task
without violating a melacha; if he chooses to do a melacha for his own convenience or comfort, this
melacha is not considered having been performed on behalf of the Jewish employer and it would be
permitted?

2. A contractor (kablan)® who is free to perform the task whenever he chooses may perform a melacha on
Shabbos (subject to the rules of Maris Ayin, as explained below). As he is free to perform the task before
or after Shabbos, any melacha being done on Shabbos is not considered being done on behalf of the
Jew. This exemption applies only when the employee was not specifically ordered to work on Shabbos,
and the task can be performed at a different time®. In addition, this exemption does not apply when
only the Jewish employer benefits from the Shabbos work; the Gentile must personally gain from the
Shabbos work as well®.

3. An employee/partner that has a profit-share in the business may work on Shabbos on his own volition.
However, according to most Poskim, one may not instruct even such workers to specifically perform
melacha on Shabbos®.
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A common complication to the above rules is when a contractor or profit-sharing employee hires laborers
on behalf of the Jewish-owned business. In such cases, although the manager may be permitted to work on
Shabbos since he is a contractor (subject to the rules of Maris Ayin), the employees, who are being paid by
the Jewish owner, may not have this heter. A Rav should be consulted in such circumstances’.

Although Amirah L'akum does not proscribe a Gentile contractor from voluntarily working on Shabbos,
the Gemara states® that there is an issue of Maris Ayin. Bystanders may presume that the workers were
specifically instructed to work on Shabbos, in violation of Amirah L'akum. Chazal therefore prohibited having
a Gentile perform most types of public work.

In practical terms, this means that any work performed on a Jew’s property is prohibited. (If the norm is to
delegate such work to a contractor, there is room for leniency and a Rav should be consulted?®). However, if
the work is performed in seclusion™, or in an area where there are no Jews, the concept of Maris Ayin would
not apply.

In summary, any work that entails a melacha that an employee must perform on Shabbos is prohibited. If the
work need not be done on Shabbos, but is performed in a public manner, it is prohibited due to Maris Ayin.
When the work is not required by the Jewish employer to be done on Shabbos and is performed in a private
setting, it is permitted for a contractor but prohibited for a laborer.

In practice, this means that having call centers, security guards, or maintenance personnel that are ordered
to work on Shabbos would violate the rules of Amirah L'akum.

The following is a basic outline of some possible ways to avoid violating Amira L'akum:

1. Restructuring the Leases. Amirah L’akum applies when a Gentile performs melacha on behalf of
a Jew. With respect to maintenance personnel, the entire issue can be avoided by structuring
the employment relationship so that all maintenance work is being done directly on behalf of the
tenants. As such, the tenants are the employers, and the landlord is not a party to the employment
agreement. Accordingly, he would not violate Amirah L'akum. The leases with the tenants should
state that a portion of their rent is going to hire the maintenance/security personnel. The landlord
is appointed to negotiate and hire the maintenance personnel on behalf of the tenants. The
employment contract with the maintenance personnel should reflect this arrangement as well. The
bottom line result will be that the work necessary for Shabbos will get done, but the prohibition of
Amirah L’akum will be avoided".

2. Hefsid Meruba. Shulchan Aruch rules that in cases of extreme loss, a contractor may be ordered to perform
melacha on Shabbos, even if it is done in a public manner?. This exemption applies only to a contractor;
an hourly laborer would be prohibited from performing melacha regardless of the circumstances. This
exception may be appropriate for emergency maintenance where failure to respond promptly could
endanger the entire investment’™. However, as noted previously, this would only be applicable if the Gentile
stands to directly gain from the work that is required on Shabbos. Thus, an appropriate compensation
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plan must be structured for the work done on Shabbos to ensure that the work is not being done solely
on behalf of the Jewish employer®.

3. Partnership with a Gentile. If one has a Gentile partner, it is permitted to structure the partnership so
that the Gentile is entitled to all of the profits generated on Shabbos/ Yom Tov, and is responsible to
manage the business during those periods. In exchange, the Jewish partner will be entitled to the profits
for Sunday (or multiple days if necessary). If this arrangement was put into place at the inception of the
partnership, we do not view the Gentile partner as working on behalf of the Jew and the arrangement
would be permitted®. It should be noted that, at the end of the year, the partners may choose to divide
the profits equally instead of calculating the actual profits and losses of their respective days®. A potential
complication is if there are other employees working for the partnership; a Rav should be consulted
about the matter”.

4. Management Company. Another option is to create a Gentile-owned management company that hires
all employees. This changes the employees from direct salaried employees of the Jewish owner to
employees of a Gentile-owned management company. The contract with the management company
should specifically state that they need not perform any melacha on Shabbos. However, the management
company’s compensation may be structured to ensure that there is a strong financial incentive for them
to maintain the appropriate level of service on Shabbos as well. Since the contractor is not obligated to
perform services on Shabbos, it is permitted even though he will, in all likelihood, perform the services
because of his own financial gain. The contract can be structured in a way that minimizes the economic
cost to the owner. It should be noted that this arrangement does not address the Maris Ayin issue which
must be dealt with separately.

5. Heter Mechira. Another approach is to execute a Heter Mechira, wherein the entire business is sold to
a Gentile for Shabbos. While this approach is certainly the simplest, it is not without controversy. The
sales are often performed in a manner that is not legally binding, and is not taken seriously by either
the Jewish owner or the Gentile ‘purchaser’. Many of the leading Poskim of the past generations have
refused to sanction a Heter Mechira, and one should discuss the matter with their Rav before choosing
this option™®.

The above is a basic outline of some potential solutions. However, each of these approaches has technical
issues that must be addressed, and a Rav must be consulted about the practical applications.

One may not derive benefit from wages or rental income earned on Shabbos™. This applies both to wages
earned for work performed on Shabbos/Yom Tov, and rental income attributed to Shabbos/Yom Tov. In
addition, interest earned over Shabbos/Yom Tov would be forbidden as well?.

An important exception to Schar Shabbos is the concept of Havla’ah?. If the wages/income are paid for a
period that includes weekdays, and there is no set amount being paid specifically for Shabbos, it is permitted.
Thus, one may charge monthly rent even though it includes Shabbosim. However, if one is charging rent per
diem, in theory, one should be unable to charge for Shabbos. Nevertheless, it is generally permitted for a
technical reason. Per Diem calculations generally consider Saturday to run from 12:00 Friday night through
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12:00 Saturday night. Hence, even rent earned on Saturday includes a few hours that are not Shabbos.
The entire rent is therefore permitted since there is one fee for a period that includes both Shabbos and
weekday??.

As a result of the above, Schar Shabbos in real estate management is most applicable in the following cases:

1. Per Diem rates when Yom Tov falls out on Friday or Sunday. The entire ‘day’ for which the fee is being paid
is Shabbos/Yom Tov without any weekday component. Interest earned over such days is problematic as
well%,

2. Parking Lots. If a customer’s entire stay is on Shabbos, the fee they pay would be subject to Schar Shabbos.

Resolutions of the above cases are beyond the scope of this article, and a Rav should be consulted.

Shabbos is referred to as a sign between Kilal Yisroel and Hashem. The Chofetz Chaim explains that if a
craftsman’s shingle is on display, it is clear that he is in business. Even if he temporarily leaves his office,
his clients expect him to return. If, however, the shingle is removed, it signals that the business is no longer
functioning. Shabbos is Klal Yisroel’s ‘shingle’. By honoring Shabbos, we are publicly declaring our Emunah
and our identity as the nation of Hashem. A defect in our Shmiras Shabbos is not viewed as ‘merely’ a sin,
but rather a flaw in our entire relationship with Hashem.

The Chofetz Chaim famously writes that it is almost impossible to properly observe the laws of Shabbos if
one does not study its Halachos. He cites the concept of Amira L’akum as his prime example of a Halacha that
one will certainly violate if one is not fluent in all of its rules. The Chofetz Chaim’s advice applies to everyone-
but businessmen whose entire livelihood depends on such activities have an even greater obligation to study
the Halachos and to discuss the matter thoroughly with their Rav. As the Chofetz Chaim concludes, only
through constant review of these laws can one have the awareness and mindfulness needed to honor and
appreciate this most glorious gift from Hashem, the gift of Shabbos.
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