
Brussels /  Düsseldorf  / Hamburg / London / Manchester / Munich / Palo Alto / Paris / Shanghai / ϐ����ϐ�����Ǥ��� �����������������������������������������������������������

Restrictive Covenants in Franchising

September 2014



1

 Introduction

ZĞƐƚƌŝĐƟǀ Ğ�ĐŽǀ ĞŶĂŶƚƐ�;ΗZ�ƐΗͿ�ĂƌĞ�ǀ ĞƌǇ�ĐŽŵŵŽŶ�ŝŶ�ĨƌĂŶĐŚŝƐĞ͕�
ĂŐĞŶĐǇ�ĂŶĚ�ĚŝƐƚƌŝďƵƟŽŶ�ĂŐƌĞĞŵĞŶƚƐ͘ �dŚĞǇ�ƐĞĞŬ�ƚŽ�ƉƌŽƚĞĐƚ�ŐŽŽĚǁ ŝůů�
ĂŶĚ�ĐƵƐƚŽŵĞƌ�ƌĞůĂƟŽŶƐŚŝƉƐ�ďǇ�ůŝŵŝƟŶŐ�ƚŚĞ�ůŝĐĞŶƐĞĞ͛Ɛ�ƌŝŐŚƚ�ƚŽ�
ŽƉĞƌĂƚĞ�Ă�ĐŽŵƉĞƟŶŐ�ďƵƐŝŶĞƐƐ�ďŽƚŚ�ĚƵƌŝŶŐ�ƚŚĞ�ƚĞƌŵ�ĂŶĚ�ĂŌĞƌ�ƚŚĞ�
ƚĞƌŵŝŶĂƟŽŶ�Žƌ�ĞǆƉŝƌǇ�ŽĨ�ƚŚĞ�ĂŐƌĞĞŵĞŶƚ͘ �Z�Ɛ�ǁ ŝůů�ƚǇƉŝĐĂůůǇ�ĐŽŵƉƌŝƐĞ�
of undertakings of non-ƐŽůŝĐŝƚĂƟŽŶ͕ �ŶŽŶ-ĚĞĂůŝŶŐ͕�ĐŽŶĮ ĚĞŶƟĂůŝƚǇ�
and non-ĐŽŵƉĞƟƟŽŶ�ĂŶĚ�ŚĂǀ Ğ�Ă�ƐƉĞĐŝĮ Đ�ĚƵƌĂƟŽŶ�ĂŶĚͬ Žƌ�
ŐĞŽŐƌĂƉŚŝĐĂů�ƌĞĂĐŚ͘ �Z�Ɛ�ĐĂŶ�ďĞ�ǀ ŝƚĂů�ŝŶ�ƉƌŽƚĞĐƟŶŐ�ƚŚĞ�ŝŶƚĞŐƌŝƚǇ�ŽĨ�Ă�
brand's network.

Two recent cases in the English Courts have considered the
ĞŶĨŽƌĐĞĂďŝůŝƚǇ�ŽĨ�Z�Ɛ͘ �/Ŷ�ƚŚĞ�ĐĂƐĞ�ŽĨ�WƌŽƉŚĞƚ�WůĐ�ǀ �, ƵŐŐĞƩ �;ƚŚĞ�
"Prophet Case"), the Court of Appeal overturned a decision in the
High Court, which had taken an unorthodox approach to an
ŝŶĐŽƌƌĞĐƚůǇ�ĚƌĂŌĞĚ�ƉŽƐƚ�ƚĞƌŵŝŶĂƟŽŶ�Z��ŝŶ�ĂŶ�ĞŵƉůŽǇŵĞŶƚ�
contract. In Carewatch Care Services Limited v Focus Caring
Services Limited & Others (the "Carewatch CaseΗͿ͕�D ƌ�:ƵĐƟĐĞ�
Henderson considered (and upheld) the enforceability of standard
ƉŽƐƚ�ƚĞƌŵŝŶĂƟŽŶ�Z�Ɛ�ŝŶ�Ă�ĨƌĂŶĐŚŝƐĞ�ĂŐƌĞĞŵĞŶƚ͕ �ĂƐ�Ă�ŵĂƩ Ğƌ�ŽĨ�
ĐŽŵŵŽŶ�ůĂǁ �ĂŶĚ�ƵŶĚĞƌ�ƉƌŝŶĐŝƉůĞƐ�ŽĨ��h�ĂŶĚ�h<�ĐŽŵƉĞƟƟŽŶ�ůĂǁ ͘ �

dŚŝƐ�ĂƌƟĐůĞ�ǁ ŝůů�ĐŽŶƐŝĚĞƌ�ƚŚĞ�ďĂĐŬŐƌŽƵŶĚ�ŽĨ�Z�Ɛ�ŝŶ�ƚŚĞ�ĐŽŶƚĞǆƚ�ŽĨ�
ĨƌĂŶĐŚŝƐŝŶŐ�ĂŶĚ�ĚŝƐĐƵƐƐ�ƚŚĞ�ŝŵƉůŝĐĂƟŽŶƐ�ŽĨ�ďŽƚŚ�ũƵĚŐŵĞŶƚƐ͘ �

2. Background

Competition Law

�h�ĂŶĚ�h<�ĐŽŵƉĞƟƟŽŶ�ůĂǁ �ƉƌŽŚŝďŝƚƐ�ĂŐƌĞĞŵĞŶƚƐ�ǁ ŚŝĐŚ�ŚĂǀ Ğ�ĂƐ�
ƚŚĞŝƌ�ŽďũĞĐƚ�Žƌ�Ğī ĞĐƚ�ƚŚĞ�ƌĞƐƚƌŝĐƟŽŶ�ŽĨ�ĐŽŵƉĞƟƟŽŶ�ĂŶĚ�ǁ ŚŝĐŚ�ŵĂǇ�
affect trade between Member states/within the UK. For most 
ƉƌĂĐƟĐĂů�ƉƵƌƉŽƐĞƐ��h�ĂŶĚ�h<�ĐŽŵƉĞƟƟŽŶ�ůĂǁ �ĐĂŶ�ďĞ�ƌĞŐĂƌĚĞĚ�ĂƐ�
ƚŚĞ�ƐĂŵĞ͘�&Žƌ�Ă�ůŽŶŐ�ƟŵĞ�ŝƚ�ŚĂƐ�ďĞĞŶ�ƌĞĐŽŐŶŝƐĞĚ�;ƐŝŶĐĞ�ƚŚĞ�
�ƵƌŽƉĞĂŶ��ŽƵƌƚ�ŽĨ�:ƵƐƟĐĞ�;��:Ϳ�WƌŽŶƵƉƟĂ�case in 1986) that
ƉƌŽǀ ŝƐŝŽŶƐ�ŝŶ�ĨƌĂŶĐŚŝƐĞ�ĂŐƌĞĞŵĞŶƚƐ�ƌĞƐƚƌŝĐƟŶŐ�ƚŚĞ�ďƵƐŝŶĞƐƐ�
conduct of franchisees both in– and post term fall outside the
ƐĐŽƉĞ�ŽĨ�ĐŽŵƉĞƟƟŽŶ�ůĂǁ �ĂƐ�ůŽŶŐ�ĂƐ�ƚŚĞǇ�ĂƌĞ͗

 �ƐƐĞŶƟĂů�ĨŽƌ�ƉƌŽƚĞĐƟŶŐ�ƚŚĞ�ŬŶŽǁ -how transferred by the
franchisor to the franchisee and/or;

 �ƐƐĞŶƟĂů�ĨŽƌ�ŵĂŝŶƚĂŝŶŝŶŐ�ƚŚĞ�ŝĚĞŶƟƚǇ�ĂŶĚ�ƌĞƉƵƚĂƟŽŶ�ŽĨ�ƚŚĞ�
franchised network.

In WƌŽŶƵƉƟĂ͕ �ƚŚĞ���:�ƌĞĐŽŐŶŝƐĞĚ�ƚŚĂƚ�ĐůĂƵƐĞƐ�ƉƌĞǀ ĞŶƟŶŐ�ƚŚĞ�
ĨƌĂŶĐŚŝƐĞĞ�ĨƌŽŵ�ĐŽŵƉĞƟŶŐ�ǁ ŝƚŚ�ƚŚĞ�ĨƌĂŶĐŚŝƐŽƌ�Žƌ�ŽƚŚĞƌ�ŵĞŵďĞƌƐ��
ŽĨ�ƚŚĞ�ĨƌĂŶĐŚŝƐĞĚ�ŶĞƚǁ ŽƌŬ�ĨŽƌ�ƚŚĞ�ĚƵƌĂƟŽŶ�ŽĨ�ƚŚĞ�ĨƌĂŶĐŚŝƐĞ�
ĂŐƌĞĞŵĞŶƚƐ�ĂŶĚ�ĨŽƌ�Ă�ƌĞĂƐŽŶĂďůĞ�ƉĞƌŝŽĚ�ĂŌĞƌ�ƚĞƌŵŝŶĂƟŽŶ�ǁ ŽƵůĚ�
ďĞ�ĞƐƐĞŶƟĂů�ĨŽƌ�ƉƌŽƚĞĐƟŶŐ�ƚŚĞ�ĨƌĂŶĐŚŝƐŽƌ͛Ɛ�ŬŶŽǁ -how.

ZĞƐƚƌŝĐƟǀ Ğ�ĐůĂƵƐĞƐ�ƚŚĂƚ�ĚŽ�ŶŽƚ�ŵĞĞƚ�ƚŚĞƐĞ�ƚĞƐƚƐ�ŵĂǇ�ŶĞǀ ĞƌƚŚĞůĞƐƐ�
ĨĂůů�ŽƵƚƐŝĚĞ�ƚŚĞ�ƉƌŽŚŝďŝƟŽŶ�ŽŶ�ĂŶƟ-ĐŽŵƉĞƟƟǀ Ğ�ĂŐƌĞĞŵĞŶƚƐ�ŝĨ ͗

 The agreement is “de-minimis” i.e. where the market
shares of the franchisor and franchisee are each 15% or
ůĞƐƐ͕ �ƉƌŽǀ ŝĚĞĚ�ƚŚĞ�ĂŐƌĞĞŵĞŶƚ�ĐŽŶƚĂŝŶƐ�ŶŽ�ƌĞƐƚƌŝĐƟŽŶƐ�ŽĨ�
ĐŽŵƉĞƟƟŽŶ�ďǇ�ŽďũĞĐƚ�;Žƌ�͚ŚĂƌĚ-ĐŽƌĞ͛�ƌĞƐƚƌŝĐƟŽŶƐ͕ �ǁ ŚŝĐŚ�

ĂƌĞ�ŵĂŝŶůǇ�ƉƌŝĐŝŶŐ͕�ƚĞƌƌŝƚŽƌŝĂů�ĂŶĚ�ƌĞƐĂůĞ�ƌĞƐƚƌŝĐƟŽŶƐͿ͘�
&ŽůůŽǁ ŝŶŐ�ƚŚĞ�ƉƵďůŝĐĂƟŽŶ�ŽĨ�ƚŚĞ�ŶĞǁ ��Ğ�D ŝŶŝŵŝƐ�E ŽƟĐĞ�ďǇ�
the European Commission in June 2014, the reality is that
^D ��ĨƌĂŶĐŚŝƐŽƌƐ�ĐĂŶŶŽƚ�ƚĂŬĞ�ĨŽƌ�ŐƌĂŶƚĞĚ�ƉƌŽƚĞĐƟŽŶ�ĨƌŽŵ�
the de-ŵŝŶŝŵŝƐ�ĞǆĞŵƉƟŽŶ͖

 dŚĞ�ĂŐƌĞĞŵĞŶƚ�ĨĂůůƐ�ǁ ŝƚŚ�ƚŚĞ�͞ s ĞƌƟĐĂů�ZĞƐƚƌĂŝŶƚƐ��ůŽĐŬ�
�ǆĞŵƉƟŽŶ͟ �; ͞ �ůŽĐŬ��ǆĞŵƉƟŽŶ”) which exempts
ĚŝƐƚƌŝďƵƟŽŶ�ĂŐƌĞĞŵĞŶƚƐ�ŐĞŶĞƌĂůůǇ�;ŝŶĐůƵĚŝŶŐ�ĨƌĂŶĐŚŝƐĞ�
agreements) provided that neither the franchisor nor the
franchisee has a market share of more than 30% and so
ůŽŶŐ�ĂƐ�ƚŚĞ�ĂŐƌĞĞŵĞŶƚ�ĐŽŶƚĂŝŶƐ�ŶŽ�ŚĂƌĚ�ĐŽƌĞ�ƌĞƐƚƌŝĐƟŽŶƐ͘

dŚĞ��ůŽĐŬ��ǆĞŵƉƟŽŶ�ĐŽǀ ĞƌƚƐ�ŝŶ-term non-complete clauses
ƉƌŽǀ ŝĚĞĚ�ƚŚĂƚ�ƚŚĞǇ�ĂƌĞ�ŽĨ�ŶŽ�ŵŽƌĞ�ƚŚĂŶ�ϱ�ǇĞĂƌƐ͛ �ĚƵƌĂƟŽŶ͘ �WŽƐƚ-
term non-compete clauses are covered only in very limited
ĐŝƌĐƵŵƐƚĂŶĐĞƐ�ƚŚĂƚ�ĂƌĞ�ŽĨ�ůŝƩ ůĞ�ƉƌĂĐƟĐĂů�ƵƐĞ�ƚŽ�ŵŽƐƚ�ĨƌĂŶĐŚŝƐŽƌƐ͘

&ƌĂŶĐŚŝƐĞ�ĂŐƌĞĞŵĞŶƚƐ�ĂƌĞ�ŽŌĞŶ�ĚƌĂŌĞĚ�ƐŽůĞůǇ�ƚŽ�ĐŽŵĞ�ǁ ŝƚŚŝŶ�ƚŚĞ�
�ůŽĐŬ��ǆĞŵƉƟŽŶ�ĂŶĚ�ƚŚĞƌĞĨŽƌĞ�ŵŝƐƐ�ƚŚĞ�ŽƉƉŽƌƚƵŶŝƚǇ�Ăī ŽƌĚĞĚ�ďǇ�
the more favourable approach towards non-compete clauses in
WƌŽŶƵƉƟĂ͘

The English Law Perspective: Restraint of Trade

The English law of restraint of trade is also applicable to non-
ĐŽŵƉĞƚĞ�ĐůĂƵƐĞƐ͘ �/ƚ�ƐŝƚƐ�ĂůŽŶŐƐŝĚĞ�ĐŽŵƉĞƟƟŽŶ�ůĂǁ �ĂŶĚ�ŶĞĞĚƐ�ƚŽ�
be considered separately. In the case of an agreement with a
purely UK dimension, a non-compete clause may be struck down
ĞŝƚŚĞƌ�ŽŶ�ĐŽŵƉĞƟƟŽŶ�ůĂǁ �Žƌ�ŽŶ�ƌĞƐƚƌĂŝŶƚ�ŽĨ�ƚƌĂĚĞ�ŐƌŽƵŶĚƐ͘ �
t ŚĞƌĞ�ĂŶ�ĂŐƌĞĞŵĞŶƚ�ŚĂƐ�Ă�ƉŽƚĞŶƟĂů�Ğī ĞĐƚ�ŽŶ�ƚƌĂĚĞ�ďĞƚǁ ĞĞŶ��h�
D ĞŵďĞƌ�̂ ƚĂƚĞƐ͕ �ƚŚĞ��h�ĐŽŵƉĞƟƟŽŶ�ůĂǁ �ĂŶĂůǇƐŝƐ�ǁ ŝůů�ƉƌĞǀ Ăŝů͘

Covenants in restraint of trade are prima facie unenforceable
ƵŶůĞƐƐ�ŝƚ�ŝƐ�ƐŚŽǁ Ŷ�ƚŚĂƚ�ƚŚĞǇ�ĂƌĞ�ŝŶƚĞŶĚĞĚ�ƚŽ�ƉƌŽƚĞĐƚ�Ă�ůĞŐŝƟŵĂƚĞ�
purpose and that they extend no further than reasonably
necessary to achieve that purpose.

ZĞƐƚƌĂŝŶƚ�ŽĨ�ƚƌĂĚĞ�ŝƐ�ǁ ŝĚĞƌ�ƚŚĂŶ�ĐŽŵƉĞƟƟŽŶ�ůĂǁ �ŝŶ�ŝƚƐ�ĂƉƉůŝĐĂƟŽŶ�
to non-ĐŽŵƉĞƚĞ�ĐůĂƵƐĞƐ͘ �/ƚ�ĐŽǀ ĞƌƐ�ƌĞůĂƟŽŶƐŚŝƉƐ͕ �ƐƵĐŚ�ĂƐ�ƚŚĂƚ�ŽĨ�
employer/employee or principal/agent, which are not caught by
ĐŽŵƉĞƟƟŽŶ�ůĂǁ �Ăƚ�Ăůů͘�/ƚ�ŝƐ�ĂůƐŽ�ǁ ŝĚĞƌ�ďĞĐĂƵƐĞ�ƚŚĞ��ŶŐůŝƐŚ��ŽƵƌƚƐ�
ǁ ŝůů�ƌĞĐŽŐŶŝƐĞ�Ă�ǁ ŝĚĞƌ�ƌĂŶŐĞ�ŽĨ�ůĞŐŝƟŵĂƚĞ�ŝŶƚĞƌĞƐƚƐ�ƚŚĂƚ�ĐĂŶ�ďĞ�
ƉƌŽƚĞĐƚĞĚ�ƚŚĂŶ�ƚŚĞ�ƚǁ Ž�ĨĂĐƚŽƌƐ�ŵĞŶƟŽŶĞĚ�ŝŶ�WƌŽŶƵƉƟĂ͕ �for
example, goodwill, loyalty to the brand, loyalty of the franchisee’s
employees.

The English Courts recognise that it would be extremely difficult 
for a franchisor to find a new franchisee if a former franchisee, 
with all his or her previous experience, knowledge and contacts in
the area, was free to compete in the same area as soon as the
franchise agreement expired or was terminated.

In the case of post-ƚĞƌŵŝŶĂƟŽŶ�ŶŽŶ-competes, the Courts will
ŶŽƌŵĂůůǇ�ŶŽƚ�ĂůůŽǁ �ƚŚĞ�ƌĞƐƚƌŝĐƟŽŶ�ƚŽ�ĞǆƚĞŶĚ�ĨŽƌ�ŵŽƌĞ�ƚŚĂŶ�ŽŶĞ�
ǇĞĂƌ�ĂŌĞƌ�ƚĞƌŵŝŶĂƟŽŶ�ĂŶĚ�ŶŽƚ�ďĞǇŽŶĚ�ƚŚĞ�ĨŽƌŵĞƌ�ĨƌĂŶĐŚŝƐĞĞ͛Ɛ�
ƚĞƌƌŝƚŽƌǇ͘�/Ŷ�ƚŚŝƐ�ƌĞƐƉĞĐƚ�ĐŽŵƉĞƟƟŽŶ�ůĂǁ �ŝƐ�ƐŽŵĞǁ ŚĂƚ�ŵŽƌĞ�
generous to franchisors since, where there is valuable know-how
ƚŽ�ƉƌŽƚĞĐƚ͕ �Ă�ƉŽƐƚ�ƚĞƌŵ�ƌĞƐƚƌŝĐƟŽŶ�ŵĂǇ�ĞǆƚĞŶĚ�ƚŽ�ĂŶǇ�ŽƚŚĞƌ�
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franchised area.

The English Courts will judge each case by its own merits and they
ǁ ŝůů�ĞŶĨŽƌĐĞ�ǁ Ğůů�ĚƌĂŌĞĚ�Z�Ɛ�ƉƌŽǀ ŝĚĞĚ�ƚŚĂƚ�ƚŚĞǇ�ŐŽ�ŶŽ�ĨƵƌƚŚĞƌ�ƚŚĂŶ�
ŝƐ�ƌĞĂƐŽŶĂďůǇ�ŶĞĐĞƐƐĂƌǇ�ƚŽ�ƉƌŽƚĞĐƚ�ƚŚĞ�ĨƌĂŶĐŚŝƐŽƌ͛Ɛ�ůĞŐŝƟŵĂƚĞ�
business interests.

Consequences of getting it wrong

To be enforceable, RCs in franchise agreements must therefore
ƐƚƌŝŬĞ�Ă�ĚĞůŝĐĂƚĞ�ďĂůĂŶĐĞ�ďĞƚǁ ĞĞŶ�ƉƌŽƚĞĐƟŶŐ�ƚŚĞ�ĨƌĂŶĐŚŝƐŽƌ͛Ɛ�
ůĞŐŝƟŵĂƚĞ�ďƵƐŝŶĞƐƐ�ŝŶƚĞƌĞƐƚƐ�ĂŶĚ�Ăƚ�ƚŚĞ�ƐĂŵĞ�ƟŵĞ�ŶŽƚ�ďĞŝŶŐ�
Žǀ ĞƌǌĞĂůŽƵƐ�ŝŶ�ƚŚĞŝƌ�ƐĐŽƉĞ�ĂŶĚ�ĚƵƌĂƟŽŶ͘ ��t ŚĞƌĞ�Ă��ŽƵƌƚ�Į ŶĚƐ�ƚŚĂƚ�
Ă�Z��ŝƐ�ĞŝƚŚĞƌ�ĂŶ�ƵŶƌĞĂƐŽŶĂďůĞ�ƌĞƐƚƌĂŝŶƚ�ŽĨ�ƚƌĂĚĞ�Žƌ�ŝƐ�ĂŶƟ-
ĐŽŵƉĞƟƟǀ Ğ͕�ƚŚĞ�Z��ǁ ŝůů�ďĞ�ƵŶůĂǁ ĨƵů�ĂŶĚ�ƵŶĞŶĨŽƌĐĞĂďůĞ͘�dŚŝƐ�ǁ ŝůů�
ĐĂƵƐĞ�ƚŚĞ�ĞŶƟƌĞ�ĨƌĂŶĐŚŝƐĞ�ĂŐƌĞĞŵĞŶƚ�ƚŽ�ďĞ�ƵŶĞŶĨŽƌĐĞĂďůĞ�ƵŶůĞƐƐ�
the RC or the offending part of it can be removed (or “severed”) 
from the rest of the agreement. The Court will only sever and
unenforceable provision if:

 it is capable of being removed without the necessity of
adding to or modifying the wording of what remains (the
“Blue Pencil” test);

 ƚŚĞ�ƌĞŵĂŝŶŝŶŐ�ƚĞƌŵƐ�ĐŽŶƟŶƵĞ�ƚŽ�ďĞ�ƐƵƉƉŽƌƚĞĚ�ďǇ�ĂĚĞƋƵĂƚĞ�
ĐŽŶƐŝĚĞƌĂƟŽŶ͖ �ĂŶĚ�

 the removal of the unenforceable provision does not so
change the character of the contract that it becomes 'not
ƚŚĞ�ƐŽƌƚ�ŽĨ�ĐŽŶƚƌĂĐƚ�ƚŚĂƚ�ƚŚĞ�ƉĂƌƟĞƐ�ĞŶƚĞƌĞĚ�ŝŶƚŽ�Ăƚ�ĂůůΖ͘

Z�Ɛ�ƚŚĂƚ�ĨĂůů�ĨŽƵů�ŽĨ�ĐŽŵƉĞƟƟŽŶ�ůĂǁ �ĂůƐŽ�ƌŝƐŬ�ĞǆƉŽƐŝŶŐ�ƚŚĞ�ƉĂƌƟĞƐ�
ƚŽ�ƚŚĞ�ĂŐƌĞĞŵĞŶƚ�ƚŽ�ŝŶǀ ĞƐƟŐĂƟŽŶ�ďǇ�ƚŚĞ�h<�Žƌ��h�ĐŽŵƉĞƟƟŽŶ�
ĂƵƚŚŽƌŝƟĞƐ�ĂŶĚ�Į ŶĞƐ�ĨŽƌ�ŝŶĨƌŝŶŐĞŵĞŶƚ�ŽĨ�ƚŚĞ�ĐŽŵƉĞƟƟŽŶ�ƌƵůĞƐ͘ ���
ĨƌĂŶĐŚŝƐĞĞ�ƚŚĂƚ�ƐƵī ĞƌƐ�ůŽƐƐ�ĂƐ�Ă�ƌĞƐƵůƚ�ŽĨ�ĂŶ�ĂŶƟ-ĐŽŵƉĞƟƟǀ Ğ�Z��
may also have a damages claim against the franchisor.

3. Analysis

The Prophet Case

In this recent case on the English law of covenants in restraint of
ƚƌĂĚĞ͕�ƚŚĞ�ƌĞůĂƟŽŶƐŚŝƉ�ďĞƚǁ ĞĞŶ�ƚŚĞ�ƉĂƌƟĞƐ�ǁ ĂƐ�ƚŚĂƚ�ŽĨ�ĞŵƉůŽǇĞƌ�
and employee, but the law in this area is relevant to the
ĨƌĂŶĐŚŝƐŽƌͬ ĨƌĂŶĐŚŝƐĞĞ�ƌĞůĂƟŽŶƐŚŝƉ͘ �dŚĞ�ŶŽŶ-compete RC was for
12 months and the High Court at first instance, unusually, 
ĐŽƌƌĞĐƚĞĚ�Ă�ĚƌĂŌŝŶŐ�ĞƌƌŽƌ�ďǇ�ĂĚĚŝŶŐ�ǁ ŽƌĚŝŶŐ�ƚŽ�ŵĂŬĞ�ƚŚĞ�Z��ǀ ĂůŝĚ͘ �
However, the Court of Appeal rejected the approach taken by the
High Court and reaffirmed the Courts' usual approach to construe 
ĂŵďŝŐƵŝƟĞƐ�ŝŶ�Ă�ĐŽŶƚƌĂĐƚ�ĂŐĂŝŶƐƚ�ƚŚĞ�ƉĂƌƚǇ�ƐĞĞŬŝŶŐ�ƚŽ�ƌĞůǇ�ƵƉŽŶ�
them and to refrain from re-ĚƌĂŌŝŶŐ�ĐůĂƵƐĞƐ�ƚŽ�ŵĂŬĞ�ƚŚĞŵ�
enforceable and achieve their intended purpose.

Prophet Plc ("Prophet") specialises in the development of
ĐŽŵƉƵƚĞƌ�ƐŽŌǁ ĂƌĞ�ĨŽƌ�ƚŚĞ�ĨƌĞƐŚ�ƉƌŽĚƵĐĞ�ŝŶĚƵƐƚƌǇ͘��D ƌ�, ƵŐŐĞƩ �
was employed by Prophet as its UK sales manager and was
responsible for developing new business in the fresh product
ŝŶĚƵƐƚƌǇ�ĂŶĚ�ĂŶ�ĂĐĐŽƵŶƟŶŐ�ƌĞůĂƟŽŶƐŚŝƉ�ŵĂŶĂŐĞŵĞŶƚ�ǁ ŝƚŚ�
WƌŽƉŚĞƚΖƐ�ĞǆŝƐƟŶŐ�ĐƵƐƚŽŵĞƌƐ͘ ��D ƌ�, ƵŐŐĞƩ ΖƐ�ĐŽŶƚƌĂĐƚ�ŽĨ�

ĞŵƉůŽǇŵĞŶƚ�ĐŽŶƚĂŝŶĞĚ�ƐƚĂŶĚĂƌĚ�ƉŽƐƚ�ƚĞƌŵŝŶĂƟŽŶ�Z�Ɛ�ďƵƚ͕ �Ăƚ�ƚŚĞ�
end of the non-ĐŽŵƉĞƚĞ�Z�͕ �ƚŚĞ�ĚƌĂŌƐŵĂŶ�ŚĂĚ�ŝŶĐůƵĚĞĚ�ĂŶ�
ĂĚĚŝƟŽŶĂů�ƐĞŶƚĞŶĐĞ�ƉƌŽǀ ŝĚŝŶŐ�ƚŚĂƚ�ƚŚĞ�ƌĞƐƚƌŝĐƟŽŶ�"shall only
operate to prevent the employee from being so engaged,
ĞŵƉůŽǇĞĚ͕ �ĐŽŶĐĞƌŶĞĚ�Žƌ�ŝŶƚĞƌĞƐƚĞĚ�ŝŶ�ĂŶǇ�ĂƌĞĂ�ĂŶĚ�ŝŶ�ĐŽŶŶĞĐƟŽŶ�
with any product in, or on, which he / she was involved whilst
employed hereunder". Read literally, the clause gives no
ƉƌŽƚĞĐƟŽŶ�ƚŽ�WƌŽƉŚĞƚ�ďĞĐĂƵƐĞ�ŶŽ�ĐŽŵƉĞƟƚŽƌ�ǁ ŽƵůĚ�Ğǀ Ğƌ�ďĞ�
selling Prophet's products, which were the only products which
D ƌ�, ƵŐŐĞƩ �ĐŽƵůĚ�ŚĂǀ Ğ�ďĞĞŶ�ŝŶǀ Žůǀ ĞĚ�ŝŶ�ǁ ŚŝůƐƚ�ĞŵƉůŽǇĞĚ�ďǇ�
Prophet.

D ƌ�, ƵŐŐĞƩ �ƌĞƐŝŐŶĞĚ�ĨƌŽŵ�WƌŽƉŚĞƚ�ĂŶĚ�ƐŽƵŐŚƚ�ĞŵƉůŽǇŵĞŶƚ�ĨƌŽŵ�
<ϯ��ƵƐŝŶĞƐƐ�̂ ŽůƵƟŽŶƐ�>ŝŵŝƚĞĚ�;Η<ϯΗͿ͕�Ă�ƐŽŌǁ ĂƌĞ�ƐƵƉƉůŝĞƌ�
ŽƉĞƌĂƟŶŐ�ŝŶ�ĚŝƌĞĐƚ�ĐŽŵƉĞƟƟŽŶ�ǁ ŝƚŚ�WƌŽƉŚĞƚ͘ �WƌŽƉŚĞƚ�ĂŐƌĞĞĚ�ƚŽ�
ƌĞůĞĂƐĞ�D ƌ�, ƵŐŐĞƩ �ĞĂƌůǇ�ĨƌŽŵ�ŚŝƐ�ŶŽƟĐĞ�ƉĞƌŝŽĚ�ďƵƚ�ƐŽƵŐŚƚ�
undertakings that he would not start his employment with K3
ƵŶƟů�:ĂŶƵĂƌǇ�ϮϬϭϱ͘ �D ƌ�, ƵŐŐĞƩ �ĚĞĐůŝŶĞĚ�ƚŽ�Őŝǀ Ğ�ƚŚĂƚ�ƵŶĚĞƌƚĂŬŝŶŐ�
but instead had given an undertaking which was in the terms set
ŽƵƚ�ŝŶ�ŚŝƐ�ĐŽŶƚƌĂĐƚ�ŽĨ�ĞŵƉůŽǇŵĞŶƚ͘ ��E Žƚ�ƐĂƟƐĮ ĞĚ�ǁ ŝƚŚ�ƚŚŝƐ͕ �ĂŶĚ�ŶŽ�
ĚŽƵďƚ�Ăǁ ĂƌĞ�ŽĨ�ƚŚĞ�ĚƌĂŌŝŶŐ�ĞƌƌŽƌ�ǁ ŝƚŚŝŶ�ƚŚĞ�ŶŽŶ-compete RC in
D ƌ�, ƵŐŐĞƩ ΖƐ�ĐŽŶƚƌĂĐƚ�ŽĨ�ĞŵƉůŽǇŵĞŶƚ͕ �WƌŽƉŚĞƚ�ƐŽƵŐŚƚ�ŝŶũƵŶĐƟǀ Ğ�
relief.

:ƵĚŐĞ��ŽŶĂůĚƐŽŶ�Y ��ǁ ĂƐ�ƵŶŝŵƉƌĞƐƐĞĚ�ďǇ�D ƌ�, ƵŐŐĞƩ �ĂƐ�Ă�ǁ ŝƚŶĞƐƐ�
and, perhaps influenced by this, sought to re-ĚƌĂŌ�ƚŚĞ�ŶŽŶ-
compete RC to make it enforceable by adding the words "or
similar thereto" at the end of the clause.

dŚĞ�, ŝŐŚ��ŽƵƌƚ�ƌĞŐƵůĂƌůǇ�ƚƵƌŶƐ�ĚŽǁ Ŷ�ĂƉƉůŝĐĂƟŽŶƐ�ƚŽ�ĞŶĨŽƌĐĞ�ďĂĚůǇ�
ĚƌĂŌĞĚ�ƉŽƐƚ-ƚĞƌŵŝŶĂƟŽŶ�ƌĞƐƚƌŝĐƟŽŶƐ͘ ��̂ ŽŵĞƟŵĞƐ͕ �Z�Ɛ�ĂƌĞ�ƐĂǀ ĞĚ�
by use of the Blue Pencil Rule, but in this case, the High Court at
first instance adopted a different approach and went further by 
adding words to the RC to make it reflect what Judge Donaldson 
QC considered "a reasonable person would have understood the
ƉĂƌƟĞƐ�ƚŽ�ŚĂǀ Ğ�ŵĞĂŶƚΗ͘��

This approach was, however, rejected by the Court of Appeal who
decided that the wording could not have been clearer and had
ƐŝŵƉůǇ�ďĞĞŶ�ƉŽŽƌůǇ�ĚƌĂŌĞĚ�ĂŶĚ�ĚŝĚ�ŶŽƚ�ŵĞƌŝƚ�Ă�ƌĞǁ ƌŝƚĞ͖ �WƌŽƉŚĞƚ�
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"made its…bed and it must now lie upon it".

The Carewatch Case

/Ŷ�ƚŚĞ��ĂƌĞǁ ĂƚĐŚ��ĂƐĞ͕�Ă�ĨƌĂŶĐŚŝƐĞĞ�ŚĂĚ�ĞƐƚĂďůŝƐŚĞĚ�Ă�ĐŽŵƉĞƟŶŐ�
ďƵƐŝŶĞƐƐ�ĂŶĚ�ǁ ŚĞŶ�ƚŚĞ�ƉĂƌƟĞƐ�ǁ ĞƌĞ�ƵŶĂďůĞ�ƚŽ�ƌĞƐŽůǀ Ğ�ƚŚĞ�ŝƐƐƵĞƐ�
between them, both sides sought to terminate the franchise
agreement. The franchisee challenged the enforceability of the post
ƚĞƌŵŝŶĂƟŽŶ�Z�Ɛ�ŝŶ�ƚŚĞ�ĨƌĂŶĐŚŝƐĞ�ĂŐƌĞĞŵĞŶƚ�;ǁ ŚŝĐŚ�ǁ ĞƌĞ�ĨĂŝƌůǇ�
ƐƚĂŶĚĂƌĚͿ��ƵŶĚĞƌ�ďŽƚŚ�ƌĞƐƚƌĂŝŶƚ�ŽĨ�ƚƌĂĚĞ�ĂŶĚ�ĐŽŵƉĞƟƟŽŶ�ůĂǁ ͘

/Ŷ�ĐŽŶƐŝĚĞƌŝŶŐ�ƚŚĞ�ƉŽƐŝƟŽŶ�ƵŶĚĞƌ�ƌĞƐƚƌĂŝŶƚ�ŽĨ�ƚƌĂĚĞ͕�ƚŚĞ�ũƵĚŐĞ͕��D ƌ�
:ƵƐƟĐĞ�, ĞŶĚĞƌƐŽŶ�ĞŵƉŚĂƐŝƐĞĚ�ƚŚĞ�ĨƌĂŶĐŚŝƐŽƌ͛Ɛ�ůĞŐŝƟŵĂƚĞ�ŝŶƚĞƌĞƐƚ�ŝŶ�
ƉƌĞǀ ĞŶƟŶŐ�ĐŽŵƉĞƟƟŽŶ�ďǇ�Ă�ĨŽƌŵĞƌ�ĨƌĂŶĐŚŝƐĞĞ�ĂŐĂŝŶƐƚ�ŝƚƐ�ŽƚŚĞƌ�
franchisees and in retaining customer loyalty built up by the former
franchisee. He upheld as reasonable all the franchisor’s post-term
non-ĐŽŵƉĞƚĞƐ͕ �ƚŚĞ�ĚƵƌĂƟŽŶ�ŽĨ�ǁ ŚŝĐŚ�ƌĂŶŐĞĚ�ďĞƚǁ ĞĞŶ�ϵ�ƚŽ�ϭϮ�
ŵŽŶƚŚƐ͕ �ǁ ŚŝĐŚ�ĐŽǀ ĞƌĞĚ�ŶŽƚ�ŽŶůǇ�ďƵƐŝŶĞƐƐĞƐ�ĚŝƌĞĐƚůǇ�ĐŽŵƉĞƟŶŐ�ǁ ŝƚŚ�
the franchised business but also similar business, and which in one
case extended in a limited fashion beyond the former franchisee’s
franchised territory.

/Ŷ�ƌĞůĂƟŽŶ�ƚŽ�ĐŽŵƉĞƟƟŽŶ�ůĂǁ ͕ �ƚŚĞ�ũƵĚŐĞ�ĂƉƉůŝĞĚ�ƚŚĞ�ĐƌŝƚĞƌŝĂ�ŝŶ�
WƌŽŶƵƉƟĂ�ĐĂƐĞ�ĂŶĚ�ĂŐĂŝŶ�ƵƉŚĞůĚ�Ăůů�ƚŚĞ�Z�Ɛ͘ �dŚĞ�ĐĞŶƚƌĂů�ƋƵĞƐƟŽŶ�ǁ ĂƐ�
whether the franchisor’s know how provided to the former franchisee
was of an extent and type likely to turn the franchisee into an
Ğī ĞĐƟǀ Ğ�ĐŽŵƉĞƟƚŽƌ�ŽĨ�ƚŚĞ�ĨƌĂŶĐŚŝƐŽƌ͘�dŚĞ�ũƵĚŐĞ�ŚĞůĚ�ƚŚĂƚ�ƚŚŝƐ�ǁ ĂƐ�
the case even though the former franchisee has had its franchise
ĂŐƌĞĞŵĞŶƚ�ĨŽƌ�Ă�ůŽŶŐ�ƟŵĞ�ĂŶĚ�ǁ ĂƐ�ŚŝŐŚůǇ�ĞǆƉĞƌŝĞŶĐĞĚ�Ăƚ�ƌƵŶŶŝŶŐ�ƚŚĞ�
business.

4. Takeaway points

The Prophet Case re-affirms the English Court’s approach to 

ĐŽŶƐƚƌƵŝŶŐ�ĂŵďŝŐƵŝƟĞƐ�ŝŶ�Ă�ĐŽŶƚƌĂĐƚ�ĂŐĂŝŶƐƚ�ƚŚĞ�ƉĂƌƚǇ�ƐĞĞŬŝŶŐ�ƚŽ�
rely upon them and the Court’s unwillingness to re-ĚƌĂŌ�Z�Ɛ�ƚŽ�
achieve their intend purpose. Franchisors should ensure that the
ƚĞƌŵƐ�ŽĨ�ƚŚĞŝƌ�Z�Ɛ�ĂĐĐƵƌĂƚĞůǇ�ƌĞŇĞĐƚ�ƚŚĞ�ŝŶƚĞŶƟŽŶƐ�ŽĨ�ƚŚĞ�ƉĂƌƟĞƐ�
Ăƚ�ƚŚĞ�ƟŵĞ�ƚŚĞǇ�ĂƌĞ�ĞŶƚĞƌĞĚ�ŝŶƚŽ�ĂŶĚ�ƚŚĂƚ�ƚŚĞǇ�ĂƌĞ�ƚĂŝůŽƌĞĚ�ƚŽ�
the individual circumstances, such as that they go no further
ƚŚĂŶ�ŝƐ�ƌĞĂƐŽŶĂďůǇ�ŶĞĐĞƐƐĂƌǇ�ƚŽ�ƉƌŽƚĞĐƚ�ƚŚĞ�ůĞŐŝƟŵĂƚĞ�ŝŶƚĞƌĞƐƚƐ�
ŽĨ�ƚŚĞ�ĨƌĂŶĐŚŝƐŽƌ͘�dŚĞ��ĂƌĞǁ ĂƚĐŚ�ĐĂƐĞ�ŝƐ�Ă�ƟŵĞůǇ�ƌĞŵŝŶĚĞƌ�ŽĨ�ƚŚĞ�
ŝŶƚĞƌƉůĂǇ�ďĞƚǁ ĞĞŶ�ĐŽŵƉĞƟƟŽŶ�ůĂǁ �ĂŶĚ�Z�Ɛ�ĂŶĚ�ƚŚĞ�ƐĐŽƉĞ�ĨŽƌ�
ĚĞĨĞŶĚŝŶŐ�Z�Ɛ�ŽŶ�ƚŚĞ�ďĂƐŝƐ�ŽĨ�ƉƌŽƚĞĐƟŶŐ�ƚŚĞ�ĨƌĂŶĐŚŝƐŽƌ͛Ɛ�ŬŶŽǁ -
how.

It is important to ensure that, in the case of corporate
franchisees, the key individuals and not just the corporate
franchisee are bound by the RCs – this can be done by joining
them as a party to the franchise agreement or having separate
"deeds of undertaking" between the franchisor and the relevant
individuals.

Z�Ɛ�ŝŶ�ĨƌĂŶĐŚŝƐĞ�ĂŐƌĞĞŵĞŶƚƐ�ŶĞĞĚ�ƚŽ�ďĞ�ĐĂƌĞĨƵůůǇ�ĚƌĂŌĞĚ�ĂŶĚ�
regularly reviewed by an experienced lawyer to ensure their
ĞŶĨŽƌĐĞĂďŝůŝƚǇ�ĂŶĚ�Ăǀ ŽŝĚ�ĂŶǇ�ŝŶĂĚǀ ĞƌƚĞŶƚ�ůŽƐƐ�ŽĨ�ƉƌŽƚĞĐƟŽŶ͘ �

/Ĩ�ǇŽƵ�ǁ ŽƵůĚ�ůŝŬĞ�ŵŽƌĞ�ŝŶĨŽƌŵĂƟŽŶ�ŽŶ�ƚŚŝƐ�ƚŽƉŝĐ͕�ƉůĞĂƐĞ�ĐŽŶƚĂĐƚ�
your usual franchise team member or Gordon Drakes (Senior
Associate) or Neil Johnston (Director).


