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Top 10 – How can I use
my US sales terms in
Europe?
Nearly every US in-house counsel has faced the task of tackling an
impending overseas deal when only US State law governed terms
are at hand. Staring down the barrel at an unknown legal system,
a familiar scene plays out:

Do you push to use the US terms unamended?

KŌĞŶ͕ �ƚŚĞƌĞ�ŝƐ�ĂŶ�Žǀ Ğƌǁ ŚĞůŵŝŶŐ�ĚĞƐŝƌĞ�ƚŽ�ƵƐĞ�ǁ ŚĂƚ�ǇŽƵ�ŚĂǀ Ğ͘��zŽƵ�
ŚĂǀ Ğ�ŝŶǀ ĞƐƚĞĚ�ƟŵĞ�ŝŶ�ƚŚĞƐĞ�ƚĞƌŵƐ͕ �ǇŽƵ�ƵŶĚĞƌƐƚĂŶĚ�ƚŚĞŝƌ�ƐƚƌƵĐƚƵƌĞ�
and where you would concede on them. What's more, they are
ďĂƐĞĚ�ŽŶ�ǇŽƵƌ�ŚŽŵĞ�ůĂǁ ͘ ��/Ĩ�ǇŽƵ�ŐĞƚ�ĞŵďƌŽŝůĞĚ�ŝŶ�ůŝƟŐĂƟŽŶ͕ �ŝƚ�ŝƐ�
ŶŽƚ�ĨĂƌ�ƚŽ�ƚƌĂǀ Ğů�ƚŽ�ůŝƟŐĂƚĞ�ŝŶ�ƚŚĞ�̂ ĂŶƚĂ��ůĂƌĂ��ŽƵŶƚǇ�ĐŽƵƌƚƐ�ĂŶĚ�
ǇŽƵ�ǁ ŝůů�ďĞ�ĚĞĨĞŶĚŝŶŐ�ǇŽƵƌ�ƉŽƐŝƟŽŶ�ǁ ŝƚŚ��ĂůŝĨŽƌŶŝĂ�ůĂǁ �ĂŶĚ�ǁ ŝƚŚ�
ƚĞƌŵƐ�ǇŽƵ�ĚƌĂŌĞĚ͘

However, if you use them abroad, are they enforceable?

Should you fully localise the US terms?

/Ĩ�ƚŚĞƌĞ�ŝƐ�ƚŚĞ�ďƵĚŐĞƚ�ĂŶĚ�ƟŵĞ�Ăǀ ĂŝůĂďůĞ͕�ĂŶŽƚŚĞƌ�ŽƉƟŽŶ�ŝƐ�ƚŽ�ƚĂŬĞ�
ƚŚĞ�h^�ĨŽƌŵ�ĂŶĚ�ŚĂǀ Ğ�ƐŽŵĞŽŶĞ�ǁ ŝƚŚ�ƚŚĞ�ƌŝŐŚƚ�ĞǆƉĞƌƟƐĞ�ΗůŽĐĂůŝƐĞΗ�
the contract. They can make the necessary amendments to ensure
the provisions comply with the relevant local law and local market
ƉƌĂĐƟĐĞƐ͘ ��/ŶĞǀ ŝƚĂďůǇ͕�ƚŚŝƐ�ŝŶǀ Žůǀ ĞƐ�ƌĞůŝŶƋƵŝƐŚŝŶŐ�ƚŚĞ�ƌĞůĂƟǀ Ğ�
ƐĂŶĐƟƚǇ�ŽĨ�ůŽĐĂů�ĐŽƵƌƚƐ�ĂŶĚ�ĨĂŵŝůŝĂƌ�ůĂǁ ͘

When localised, you know the contract will now be enforceable
and acceptable. But what have you lost? Unfamiliar with your
ƐǇƐƚĞŵƐ�ĂŶĚ�ĂƉƉĞƟƚĞ�ĨŽƌ�ƌŝƐŬ͕�ŚĂƐ�ƚŚĞ�ůŽĐĂů�ĐŽƵŶƐĞů�ΗŐŝǀ ĞŶ�Ăǁ ĂǇΗ�
ground? Why are there now fewer exclusions and wider warranty
provisions? Inevitable, some control is ceded.

The contractual dilemma

Depending on the scenario, it may be reasonable to take either
approach. Seasoned advisors will know where to draw the line.
The decision is a fundamental one which sets the tone and shape
ŽĨ�ŶĞŐŽƟĂƟŽŶƐ�ŝŵŵĞĚŝĂƚĞůǇ͘��t ŚĞƌĞ�ĞĂĐŚ�ƐŝĚĞ�ĨĂǀ ŽƵƌƐ�ƚŚĞŝƌ�Žǁ Ŷ�
ƐǇƐƚĞŵ�ĂŶĚ�ůĂǁ Ɛ͕ �ďƵŝůĚŝŶŐ�ĂŶ�ĞŶƚƌĞŶĐŚĞĚ�ƉŽƐŝƟŽŶ�ŝŶ�ĨĂǀ ŽƵƌ�ŽĨ�
ŚŽŵĞ�ĂĚǀ ĂŶƚĂŐĞ�ŵĂǇ͕�ŝŶ�ƉƌĂĐƟĐĞ͕�ƚƵƌŶ�ŽƵƚ�ƚŽ�ďĞ�ƚŚĞ�ǁ ƌŽŶŐ�
decision.

Yes, each party could agree to local law and the right to apply for
ƚŚĞŝƌ�ŚŽŵĞ�ĐŽƵƌƚƐ�ǁ ŚĞŶ�ĚĞĨĞŶĚŝŶŐ�ĂŶ�ĂĐƟŽŶ�ƵŶĚĞƌ�ƚŚĞ�ĐŽŶƚƌĂĐƚ͘ ��
But what will a French court make of a US style exclusion of
ůŝĂďŝůŝƚǇ�ĐůĂƵƐĞ�ĐƌĂŌĞĚ�ĨŽƌ�t ĂƐŚŝŶŐƚŽŶ�̂ ƚĂƚĞ�ůĂǁ ͍ ���ƚ�ƚŚĂƚ�ƉŽŝŶƚ�
you may wish you had localised.

zĞƐ͕ �ůŽĐĂů�ĐŽƵŶƐĞů�ĐĂŶ�ĂƩ ĞŵƉƚ�ƚŽ�ĐŽďďůĞ�ƚŽŐĞƚŚĞƌ�ĂŶ�ĂŐƌĞĞŵĞŶƚ�
which would "work" in every EU Member State as well as the US,
ďƵƚ�ĚŽ�ǇŽƵ�ƵŶĚĞƌƐƚĂŶĚ�ĂŶĚ�ĂĐĐĞƉƚ�ƚŚĞ�ĐŽŶƐĞƋƵĞŶƟĂů�ƌŝƐŬƐ�ŽĨ�ĂŶ�
imperfect document? With a true blend of applicable systems,
can anyone actually understand the extent of the compromises
being made?

The legal dilemma

Like it or not, different territories have different laws.  There are 
28 states in the European Union and across these states there are
ƚƌĂŶĐŚĞƐ�ŽĨ�ƌĞůĂƟǀ ĞůǇ�ŚĂƌŵŽŶŝƐĞĚ�ůĂǁ Ɛ�ŝŶ�ĐĞƌƚĂŝŶ�ĂƌĞĂƐ͘ ��dŚĞ�ďĂƐŝĐ�
underlying laws of contract and case law or codes which aid their
ŝŶƚĞƌƉƌĞƚĂƟŽŶ�ĂƌĞ͕�ŚŽǁ Ğǀ Ğƌ͕�Ăůů�Ěŝī ĞƌĞŶƚ͘ ��

&ĂĐĞĚ�ǁ ŝƚŚ�ũƵƐƚ�ƐƵĐŚ�Ă�ĚĞĐŝƐŝŽŶ�ƌĞŐĂƌĚŝŶŐ�ůŽĐĂůŝƐĂƟŽŶ�– what are
10 issues should you consider?

One: Freedom of contract

In Europe we have "freedom of contract”. For most business-to-
ďƵƐŝŶĞƐƐ�;�Ϯ�Ϳ�ĐŽŶƚƌĂĐƟŶŐ�ƐĐĞŶĂƌŝŽƐ͕ �ŝƚ�ŝƐ�ƉŽƐƐŝďůĞ�ĨŽƌ�ƚŚĞ�ƉĂƌƟĞƐ�
ƚŽ�ŶĞŐŽƟĂƚĞ�ĨƌĞĞůǇ�ĂŶĚ�ĐŚŽŽƐĞ�ƚŚĞ�ůĂǁ �ƚŚĂƚ�ƐŚŽƵůĚ�ĂƉƉůǇ�ƚŽ�ƚŚĞ�
ĐŽŶƚƌĂĐƚ�ĂŶĚ�ƚŽ�ƚŚĞ�ĨŽƌƵŵ�ƚŚĂƚ�ƐŚŽƵůĚ�ŚĞĂƌ�ĂŶǇ�ƌĞƐƵůƟŶŐ�ĚŝƐƉƵƚĞ͘�
zĞƐ͕ �ƉĂƌƟĐƵůĂƌ�ůŽĐĂů�ƌĞŐƵůĂƟŽŶ�ŵĂǇ�ŝŶƚĞƌǀ ĞŶĞ�ŝŶ�Ă�ĨĞǁ �ĂƌĞĂƐ͕ �ďƵƚ�
there is nothing to outlaw a Delaware State law deal between
ƚǁ Ž�ĐŽŶƐĞŶƟŶŐ�ďƵƐŝŶĞƐƐĞƐ�ŝŶ�/ƚĂůǇ͘��

dŚĞ�ŝŶƐƟŶĐƟǀ Ğ�ƌĞĂĐƟŽŶ�ŝƐ�ƚŽ�ŐŽ�ǁ ŝƚŚ�ǁ ŚĂƚ�ŝƐ�ĨĂŵŝůŝĂƌ͘��/ŶƐƚĞĂĚ͕ �
step back and consider the likely scenarios in which the contract
could be enforced. Consider also which legal concepts/provisions
on which you are most likely to rely.

Two: When consumers are involved in Europe, work to
their local law

�ĐƌŽƐƐ�ƚŚĞ��ƵƌŽƉĞĂŶ�hŶŝŽŶ͕ �ǁ ŚĞŶ�ĐŽŶƐƵŵĞƌƐ�ĂƌĞ�ĐŽŶƚƌĂĐƟŶŐ͕�ƚŚĞ�
ŐĂŵĞ�ĐŚĂŶŐĞƐ͘ ���h�ĐŽŶƐƵŵĞƌƐ�ĂƌĞ�Ăůǁ ĂǇƐ�ĞŶƟƚůĞĚ�ƚŽ�ŚĂǀ Ğ�ĂŶǇ�
contract they are entering into subject to the law of the land in
which they are domiciled. This is the case whether the Dutch
ĐŽŶƐƵŵĞƌ�ŝƐ�Žī ĞƌĞĚ��ĂůŝĨŽƌŶŝĂŶ�Žƌ��ĞůŐŝƵŵ�ůĂǁ ͘ ���ŶǇ�ĂƩ ĞŵƉƚ�ƚŽ�
over-ride this will fail.

�ĚĚŝƟŽŶĂůůǇ͕�ĂŶ��h -based consumer cannot be denied their local
ĐŽƵƌƚ͘ ���ŶĚ͕ �ŶŽ�ŵĂƩ Ğƌ�ŚŽǁ �ŚĂƌĚ�ǇŽƵ�ƚƌǇ͕�ǇŽƵ�ĐĂŶŶŽƚ�ĨŽƌĐĞ�Ă�
ĐŽŶƐƵŵĞƌ�ŝŶƚŽ�ĂƌďŝƚƌĂƟŽŶ͘
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If a court will apply the consumer's local law, to get the best
ƉƌŽƚĞĐƟŽŶƐ�ĨŽƌ�ƚŚĞ�ďƵƐŝŶĞƐƐ͕ �ǇŽƵ�ƐŚŽƵůĚ�ƚƌǇ�ƚŽ�ĐƌĂŌ�ƚĞƌŵƐ�ĂƌŽƵŶĚ�
ƚŚĞƐĞ�ůĂǁ Ɛ͘ ��dĂŬĞ�ƟŵĞ�ƚŽ�ĂƐƐĞƐƐ�ƚŚĞ�ůŽĐĂů�ƐǇƐƚĞŵ�ĂŶĚ�ĂƉƉƌŽĂĐŚ�ŽĨ�
ƉĞĞƌƐ�ĂŶĚ�ƌĞŐƵůĂƚŽƌƐ͘ �/Ŷ�' ĞƌŵĂŶǇ�ĐŽŶƐƵŵĞƌ�ŽƌŐĂŶŝƐĂƟŽŶƐ�ĂŶĚ�
Ğǀ ĞŶ�ĐŽŵƉĞƟƚŽƌƐ�ŚĂǀ Ğ�ƐƚĂŶĚŝŶŐ�ƚŽ�ŽďũĞĐƚ͘ ���ůƐĞǁ ŚĞƌĞ͕�ƚŚĞƌĞ�ĂƌĞ�
ƉŽƚĞŶƟĂůůǇ�ŵŽƌĞ�ůĞŶŝĞŶƚ�ĞŶĨŽƌĐĞŵĞŶƚ�ƌĞŐŝŵĞƐ͘ ��h^�ƚĞƌŵƐ�ŵĂǇďĞ�
unenforceable but, if it's a free product, perhaps retaining US
State law is an acceptable risk to take?

�ĚĚŝƟŽŶĂůůǇ͕��ƵƌŽƉĞĂŶ�ĐŽŶƐƵŵĞƌƐ�ĂƌĞ�ĞŶƟƚůĞĚ�ƚŽ�ƚĞƌŵƐ�ǁ ŚŝĐŚ�ĂƌĞ͗

 "fair" and "reasonable"; and

 accessible in "plain and intelligible" language.

This means not only the use of clear and non-technical language,
but also local language (English language terms for a French
customer are always "unfair" and unenforceable). The law also
overreaches to restrict how aggressive and one-sided you can be.
There cannot be a "significant imbalance" in approach.  
�ĚŵŝƩ ĞĚůǇ͕�ĚƌĂŌŝŶŐ�ƚŽ�ƚŚŝƐ�ǀ ĂŐƵĞ�ĂŶĚ�ŇĞǆŝďůĞ�ŶŽƟŽŶ�ĐĂŶ�ďĞ�Ă�
challenge.

Three: Be aware of legalese and differences in
terminology

t ŽƌĚƐ�ĨĂŵŝůŝĂƌ�ĂŶĚ�ĂĐĐĞƉƚĂďůĞ�ŝŶ�ƚŚĞ�h^�ƐŽŵĞƟŵĞƐ�ŚĂǀ Ğ�Ă�
Ěŝī ĞƌĞŶƚ�ŝŶƚĞƌƉƌĞƚĂƟŽŶ�ŝŶ�ƚŚĞ��h ͘ ��&Žƌ�ĞǆĂŵƉůĞ͕�ŽŶůǇ�ĂŶ�ŝŶĚŝǀ ŝĚƵĂů�
goes "bankrupt" in the UK and- Ăƚ�ƟŵĞƐ- ƌĞƐƚƌŝĐƟŽŶƐ�ƉĞƌŵŝƐƐŝďůĞ�ŝŶ�
the US are outlawed in the EU. The use of stock phrases like "save
ĂƐ�ŵĂǇďĞ�ƉĞƌŵŝƩ ĞĚ�ďǇ�ůĂǁ " or "including the occurrence of any
ĂŶĂůŽŐŽƵƐ�Ğǀ ĞŶƚ�ŝŶ�ĂŶǇ�ũƵƌŝƐĚŝĐƟŽŶ", can get you so far but, as in
ĂŶǇ�ůĞŐĂů�ƐǇƐƚĞŵ͕ �ƚŚĞƌĞ�ŝƐ�ĂŶ�Ăƌƚ�ƚŽ�ĐƌĂŌŝŶŐ�ƌĞƐƚƌŝĐƟŽŶƐ�ǁ ŝƚŚŝŶ�ůĂǁ Ɛ�
ĂŶĚ�ůŝŵŝƚĂƟŽŶƐ͘ ��

�Ɛ�ĚŝƐĐƵƐƐĞĚ�ďĞůŽǁ ͕ �ƚŚŝƐ�ŝƐ�ƉĂƌƟĐƵůĂƌůǇ�ƚŚĞ�ĐĂƐĞ�ǁ ŝƚŚ�ǀ ŽĐĂďƵůĂƌǇ�
used to exclude liability.

Four: Consider and assess mandatory laws

"Make the necessary amendments for local mandatory laws"- this
ŝƐ�Ă�ĐŽŵŵŽŶ�ŝŶƐƚƌƵĐƟŽŶ�ǁ ŚŝĐŚ�ŝƐ�ƌĂƌĞůǇ�ƵŶĚĞƌƐƚŽŽĚ͘ �&Ğǁ �ŚĂǀ Ğ�ƚŚĞ�
ĐŽŶĮ ĚĞŶĐĞ�ƚŽ�ŐĞƚ�ƚŽ�ƚŚĞ�ďŽƩ Žŵ�ŽĨ�ǁ ŚĞƚŚĞƌ�ƚŚĞƌĞ�ŝƐ�ǀ ĂůƵĞ�ŝŶ�ĚŽŝŶŐ�
this kind of review. The answer varies depending on the context
and market.

^ŽŵĞƟŵĞƐ͕ �ŝŶĐůƵĚŝŶŐ�Ă�ƉƌŽǀ ŝƐŝŽŶ�ǁ ŚŝĐŚ�Žǀ Ğƌ-steps a mandatory
law simply renders the provision unenforceable. Occasionally, it
ŵĂǇ�ďĞ�ƚĂĐƟĐĂů�ƚŽ�ŝŶĐůƵĚĞ�ƚŚĞ�ƌĞƐƚƌŝĐƟŽŶ͕ �ŬŶŽǁ ŝŶŐ�ƚŚĂƚ�ƐŽŵĞ�
ŽƉƉŽƐŝŶŐ�ƉĂƌƟĞƐ�ŵĂǇ�ďĞůŝĞǀ Ğ�ŝƚ�ƚŽ�ďĞ�ĞŶĨŽƌĐĞĂďůĞ�ĂŶĚ�ŶŽƚ�ŽƉĞŶ�ƚŽ�
challenge. However, over-ƐƚĞƉ�ŝŶ�ĂƌĞĂƐ�ŽĨ�ĐŽŵƉĞƟƟŽŶͬ ĂŶƟ-trust
ůĂǁ �;Ğ͘ Ő͘�ďǇ�Į ǆŝŶŐ�ƉƌŝĐĞƐ�Žƌ�ŝŵƉŽƐŝŶŐ�ŵŝŶŝŵƵŵ�ƉƌŝĐŝŶŐ�ŝŶ�Ă�ǀ ĞƌƟĐĂů�
agreement) could lead to significant fines and pain. 

Five: Dealing with intellectual property

There are a number of nuances to be aware of when dealing with
intellectual property (IP). First, be aware that "Works for Hire"
concepts do not apply in Europe. If you want to own the IP
ĐƌĞĂƚĞĚ͕ �ǇŽƵ�ǁ ŝůů�ŶĞĞĚ�ƚŽ�ŐĞƚ�ĂŶ�ĞǆƉƌĞƐƐ�ǁ ƌŝƩ ĞŶ�ĂƐƐŝŐŶŵĞŶƚ͘ ��

If the circumstances dictate, ensure a developer of IP waives any
moral rights (rights to be recognised as author). These moral
rights can be waived but only by the author. Consider contractual
ŽďůŝŐĂƟŽŶƐ�ƚŽ�ĞŶƐƵƌĞ�ƚŚĞ�ĂƉƉƌŽƉƌŝĂƚĞ�ǁ Ăŝǀ ĞƌƐ�ĂƌĞ�ƉƌŽǀ ŝĚĞĚ�ďǇ�
ůĞŐĂů�ƉĞƌƐŽŶƐ�ŽƚŚĞƌ�ƚŚĂŶ�ƚŚĞ�ĐŽŶƚƌĂĐƟŶŐ�ƉĂƌƚǇ͘�

dŚĂŶŬƐ�ƚŽ�ŝŶƚĞƌŶĂƟŽŶĂů�ƚƌĞĂƟĞƐ�ŵĂŶǇ�/W�ĐŽŶĐĞƉƚƐ�ĂƌĞ�ƐŝŵŝůĂƌ͕�ďƵƚ�
be aware of Europe's unique beast – the database right. Where
there is specific effort involved in compiling a database (even 
ĂďƐĞŶƚ�ĂŶǇ�ĞůĞŵĞŶƚ�ŽĨ�ĐƌĞĂƟǀ ŝƚǇͿ͕�ĂŶ�/W�ƌŝŐŚƚ�ŬŶŽǁ Ŷ�ĂƐ�ĚĂƚĂďĂƐĞ�
right may arise. Does the contract consider this right and do you
need any specific rights to use, transfer, or protect any database? 

Six: Effectively excluding liability

/Ĩ�ǇŽƵ�ĚŽ�ĂŶǇƚŚŝŶŐ͕�ĐŽŶƐŝĚĞƌ�ƉƌŽǀ ŝƐŝŽŶƐ�ůŝŵŝƟŶŐ�Žƌ�ĞǆĐůƵĚŝŶŐ�
liability:

(1) dŚĞƌĞ�ĂƌĞ�ĐĞƌƚĂŝŶ�ůŝĂďŝůŝƟĞƐ�ǁ ŚŝĐŚ�ĐĂŶŶŽƚ�ďĞ�ĞǆĐůƵĚĞĚ�ďǇ�ůĂǁ �
(e.g. causing death or personal injury as the result of
negligence in the UK).

(2)  Case law or codified law in various European countries 
ĂƐĐƌŝďĞƐ�ƉĂƌƟĐƵůĂƌ�ŵĞĂŶŝŶŐ�ƚŽ�ĐŽŵŵŽŶůǇ�ƵƐĞĚ�ǁ ŽƌĚƐ�ůŝŬĞ�
"indirect", "ĐŽŶƐĞƋƵĞŶƟĂů", and "direct" loss. In the UK loss
ŽĨ�ƉƌŽĮ ƚ�ĐĂŶ�ďĞ�Ă�ĚŝƌĞĐƚ�ůŽƐƐ͘ ��/Ŷ�ŵŽƐƚ�ũƵƌŝƐĚŝĐƟŽŶƐ�ƚŚĞ�ĐŽƵƌƚƐ�
ǁ ŝůů�ŶĞǀ Ğƌ�ŵĂŬĞ�ĞǆĞŵƉůĂƌǇ�Žƌ�ƉƵŶŝƟǀ Ğ�Ăǁ ĂƌĚƐ͘ ��hƐĞ�ŽĨ�ĂŶǇ�ŽĨ�
these words in exclusions is likely to be unfair when dealing
business-to-consumer.

(3) dŚĞƌĞ�ŝƐ�ŽŌĞŶ�ĂŶ�Žǀ Ğƌ-riding concept of reasonableness
which pervades contractual exclusions. This applies where a
vendor deals on non-ŶĞŐŽƟĂƚĞĚ�ƐƚĂŶĚĂƌĚ�ƚĞƌŵƐ�Žƌ�ƚŽ�
ƉƌŽǀ ŝƐŝŽŶƐ�ǁ ŚŝĐŚ�ĂƌĞ�ŶŽƚ�ŶĞŐŽƟĂƚĞĚ͘ ��hŶĚĞƌ�ƵŶĨĂŝƌ�ĐŽŶƚƌĂĐƚ�
ůĞŐŝƐůĂƟŽŶ͕ �ŝŶ�ŵĂŶǇ�ĐŝƌĐƵŵƐƚĂŶĐĞƐ͕ �ĐůĂƵƐĞƐ�ǁ ŚŝĐŚ�ĞǆĐůƵĚĞ�
too much, and leave no real remedy other than refund of
monies paid, may well contain unreasonable exclusions
which are open to challenge in the courts (even B2B).

While evolving case law applies at common law, if you move to
France, Germany or Austria your exclusion clause may need to
say much less because the applicable codes imply core principles
around recovery and exclusions.

Seven: Effectively dealing with privacy

A common mistake when deploying a US-style contract in a
�ƵƌŽƉĞĂŶ�ƐŝƚƵĂƟŽŶ�ŝƐ�ƚŽ�ĨŽƌŐĞƚ�ƚŽ�ĐŽŶƐŝĚĞƌ�ǁ ŚĂƚ�ŝƐ�ŶŽƚ�ƚŚĞƌĞ͖��
privacy is seldom sufficiently dealt with.  As you will be aware, 
European privacy laws are rigorous and have ubiquitous
ĂƉƉůŝĐĂƟŽŶ�ƚŽ�ƉĞƌƐŽŶĂů�ĚĂƚĂ͕ �ƵŶůŝŬĞ�ƚŚĞ�h^�ƐŝƚƵĂƟŽŶ�ǁ ŚĞƌĞ�
ƉĂƌƟĐƵůĂƌ�Ɖƌŝǀ ĂĐǇ�ǁ ƌŽŶŐƐ�ŚĂǀ Ğ�ďĞĞŶ�ĂĚĚƌĞƐƐĞĚ�ŽŶ�Ă�ƐĞĐƚŽƌĂů�
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basis.

In a nutshell, in Europe, the "data controllerΗ�;ĂƐ�ƚŚĞ�ĞŶƟƚǇ�ƚŚĂŶ�
makes decisions about the manner in which personal data is used)
ŚĂƐ�Ă�ůĞŐĂů�ƌĞƐƉŽŶƐŝďŝůŝƚǇ�ŝŶ�ƌĞůĂƟŽŶ�ƚŽ�ƚŚĞ�ƵƐĞ�ĂŶĚ�ƐŚĂƌŝŶŐ�ŽĨ�ƚŚĂƚ�
data. As data controller, rules which apply across the EU require
them to handle data in accordance with eight broad principles.
The seventh principle requires the data controller to ensure it has
Ă�ǁ ƌŝƩ ĞŶ�ĐŽŶƚƌĂĐƚ�ǁ ŝƚŚ�Ă�ĚĂƚĂ�ƉƌŽĐĞƐƐŽƌ�;ŝ͘Ğ͘�ĂŶ�ĞŶƟƚǇ�ƉƌŽĐĞƐƐŝŶŐ�
or using the data on their behalf) requiring certain contractual
ƉƌŽƚĞĐƟŽŶƐ�ƚŽ�ĞŶƐƵƌĞ�ƚŚĂƚ�ƚŚĞ�ĚĂƚĂ�ƌĞŵĂŝŶƐ�ĂĚĞƋƵĂƚĞůǇ�ƉƌŽƚĞĐƚĞĚ͘ ��
hŶĚĞƌ�ƚŚĂƚ�ƐĂŵĞ�ƉƌŝŶĐŝƉůĞ͕�ƚŚĞǇ�ĂůƐŽ�ŚĂǀ Ğ�ĂŶ�ŽďůŝŐĂƟŽŶ�ƚŽ�ĞŶƐƵƌĞ�
ƚŚĞǇ�ƚĂŬĞ�ƚĞĐŚŶŝĐĂů�ĂŶĚ�ŽƌŐĂŶŝƐĂƟŽŶĂů�ƐƚĞƉƐ�ƚŽ�ŬĞĞƉ�ƚŚŽƐĞ�ĚĂƚĂ�
secure.

Data controllers are required to pass on certain contractual
ƌĞƋƵŝƌĞŵĞŶƚƐ�ƚŽ�ĞŶƐƵƌĞ�ƚŚĂƚ�ĚĂƚĂ�ŝƐ�ƉƌŽƚĞĐƟŽŶ�ďŽƚŚ�ďǇ�ƚŚĞŝƌ�ĚĂƚĂ�
ƉƌŽĐĞƐƐŽƌ�ďƵƚ�ĂůƐŽ�ĞŶƐƵƌŝŶŐ�ƚŚĞƐĞ�ŽďůŝŐĂƟŽŶƐ�ĂƌĞ�ŇŽǁ ĞĚ�ĚŽǁ Ŷ�ƚŽ�
any sub-processors. Of course, European rules equally restrict the
transfer of personal data outside of the European Economic Area
(the 28 EU Member States plus Norway, Iceland, and
>ŝĐŚƚĞŶƐƚĞŝŶͿ͕�ƵŶůĞƐƐ�ƚŚĞƌĞ�ŝƐ�ĂĚĞƋƵĂƚĞ�ƉƌŽƚĞĐƟŽŶ�ĨŽƌ�ƚŚĂƚ�ĚĂƚĂ͘ ��
dǇƉŝĐĂůůǇ�ƚŚŝƐ�ŝƐ�Ă�ŬĞǇ�ƉŽŝŶƚ�ŽĨ�ĐŽŶƚƌĂĐƚƵĂů�ĨƌŝĐƟŽŶ͘

Eight: Assess and understand what terms are
automatically implied into a contract

On the basis that implied provisions usually add risk and liability, it
is important to understand what terms will be implied into any
contact. Broad-ďƌƵƐŚ�ĞǆĐůƵƐŝŽŶƐ�ĐĂŶ�ďĞ�Ğī ĞĐƟǀ Ğ�ďƵƚ�ďĞ�Ăǁ ĂƌĞ�
ƐŽŵĞ�ŝŵƉůŝĞĚ�ƚĞƌŵƐ�ĂƌĞ�ĐŽŶĚŝƟŽŶƐ�ĂŶĚ�ŶŽƚ�ǁ ĂƌƌĂŶƟĞƐ�ůŝŬĞ�ƚŚĞ�h ^͘ ��
ƚ̂ĂŶĚĂƌĚ�h^�ůĂŶŐƵĂŐĞ�ŽŌĞŶ�ŵŝƐƐĞƐ�ƚŚŝƐ�Žƌ�ĂůƚĞƌŶĂƟǀ Ğ�ĐŽŶĐĞƉƚƐ�

like "ƐĂƟƐĨĂĐƚŽƌǇ�ƋƵĂůŝƚǇ".

E Žƚ�Ăůů�ŝŵƉůŝĞĚ�ƚĞƌŵƐ�ĐĂŶ�ďĞ�ĞǆĐůƵĚĞĚ�ŝŶ�Ăůů�ƐŝƚƵĂƟŽŶƐ͘ ��
Importantly, know where these can be excluded and, where
ƉŽƐƐŝďůĞ͕�ĞŶƐƵƌĞ�ƚŚĂƚ�ǇŽƵ�Ğī ĞĐƟǀ ĞůǇ�ĞǆĐůƵĚĞ�ƚŚĞŵ͘

Nine: Boilerplate

�Ŷ�ĂƌĞĂ�ŽŌĞŶ�ŝŐŶŽƌĞĚ�ŝƐ�ƚŚĞ�ďŽŝůĞƌƉůĂƚĞ͘��̂ ŽŵĞƟŵĞƐ͕ �ůŽĐĂůŝƐĂƟŽŶ�
ĨŽĐƵƐĞƐ�ŽŶůǇ�ŽŶ�ŚŽǁ �ĂŶĚ�ǁ ŚĞƌĞ�ƚŽ�ƐĞƌǀ Ğ�ŶŽƟĐĞƐ�ǁ ŝƚŚŝŶ�ƚŚĞ��h ͘ ��
WƌĞĐĞĚĞŶƚ�ůĂǁ �ŚĂƐ�Ğǀ Žůǀ ĞĚ�ƚŽ�ƌĞƋƵŝƌĞ�ƚĞƌŵƐ�ďĞ�ĚƌĂŌĞĚ�ŝŶ�Ă�
ƉĂƌƟĐƵůĂƌ�ŵĂŶŶĞƌ͘��t ŚŝůƐƚ�ƚŚĞ�ďŽŝůĞƌƉůĂƚĞ�ŝŶ�h^�ĂŶĚ��h�
agreements may appear similar at first glance, there are subtle 
differences which are there for a reason.  Fraudulent 
ŵŝƐƌĞƉƌĞƐĞŶƚĂƟŽŶƐ�ĐĂŶŶŽƚ�ďĞ�Ğī ĞĐƟǀ ĞůǇ�ĞǆĐůƵĚĞĚ�ǁ ŝƚŚ�ĂŶ�ĞŶƟƌĞ�
ĂŐƌĞĞŵĞŶƚ�ĐůĂƵƐĞ�ŝŶ�ƚŚĞ�h<͘ ��̂ ŽŵĞ��h�ũƵƌŝƐĚŝĐƟŽŶƐ�ŚĂǀ Ğ�ůĂǁ Ɛ�

which dispense with the rules of privity of contract- do you want
a third party who is not a party to this contract taking a benefit?.  

Ten: "Look and feel"

So, you think this final point is trivial?  While many agreements 
used in Europe have their roots in the US, it's amazing how easy it
is to spot a US agreement. Whether it is the lengthy paragraphs,
references to “^ĞĐƟŽŶ” and not “Clauses”, CAPITLISATION, or
ƐŝŵƉůǇ�ƚŚĞ�ƚŽŶĞ͕�Ă�h^�ĂŐƌĞĞŵĞŶƚ�ŝƐ�ĞĂƐŝůǇ�ŝĚĞŶƟĮ ĞĚ͘ �dŚŝƐ�ŝƐ�ŶŽƚ�
Ăůǁ ĂǇƐ�ĂŶ�ŝƐƐƵĞ͕�ďƵƚ͕ �ŝĨ�ǇŽƵΖƌĞ�Ă�ǀ ĞŶĚŽƌ�ĐŽŵƉĞƟŶŐ�ǁ ŝƚŚ�ŽƚŚĞƌ�
European businesses or trying to get your own terms accepted in
Ă�ďĂƩ ůĞ�ŽĨ�ƚŚĞ�ĨŽƌŵƐ�ƐĐĞŶĂƌŝŽ�– "look and feel" counts.

In Europe, it's not necessary to capitalise to ensure the
Ğī ĞĐƟǀ ĞŶĞƐƐ�ŽĨ�ĐůĂƵƐĞƐ͘ ���ƋƵĂůůǇ͕�ŝĨ�ǇŽƵΖǀ Ğ�ŶŽƚ�ĨƵůůǇ�ůŽĐĂůŝƐĞĚ͕ �Ă�
single unenforceable clause or concept included within a large
ƉĂƌĂŐƌĂƉŚ�ƚŚŝƐ�ŵĂǇ�ĐĂƵƐĞ�ƚŚĞ�ĞŶƟƌĞ�ĐůĂƵƐĞ�ƚŽ�ĨĂŝů͘��/Ĩ�ǇŽƵ�ĂƌĞ�ŶŽƚ�
ĨƵůůǇ�ůŽĐĂůŝƐŝŶŐ͕�ƐŽŵĞƟŵĞƐ�ďƌĞĂŬŝŶŐ�ƵƉ�ĐŽŶĐĞƉƚƐ�ĂŶĚ�ĐůĂƵƐĞƐ�ĂŶĚ�
considering severability counts.

Conclusions

There is lots to think about and the devil is in the detail. Striking a
ĐůĞĂƌ�ďĂůĂŶĐĞ�ĂŶĚ�ŵĂŬŝŶŐ�Ă�ĚĞƚĞƌŵŝŶĂƟŽŶ�ďĂƐĞĚ�ŽŶ�ƚŚĞ�ĂĐƚƵĂů�
risk is important. Risks will vary depending on the circumstances.
In a business-to-consumer context, more careful and more
ƉŝĞĐĞŵĞĂů�ůŽĐĂůŝƐĂƟŽŶ�ŝƐ�ƚǇƉŝĐĂůůǇ�ƌĞƋƵŝƌĞĚ͘

hůƟŵĂƚĞůǇ͕�ĚŽ�ǇŽƵ�ǁ ĂŶƚ�ƚŽ�ƵŶĚĞƌƐƚĂŶĚ�ǁ ŚǇ�Ă�ƉƌŽǀ ŝƐŝŽŶ�ǁ ŽƌŬƐ�
Ğī ĞĐƟǀ ĞůǇ�ŝŶ�ƚŚĞ��h ͕ �Žƌ�ĂƌĞ�ǇŽƵ�ƉƌĞƉĂƌĞĚ�ƚŽ�ƌŝƐŬ�ŝƚ͍
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