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Doing Business in the
European Union

&Žƌ�ĂŶǇ�ƐƵĐĐĞƐƐĨƵů�ĚŽŵĞƐƟĐ�h^�ďƵƐŝŶĞƐƐ͕ �ĞǆƉĂŶƐŝŽŶ�ŝŶƚŽ��ƵƌŽƉĞ�ŝƐ�
Ă�ůŽŐŝĐĂů�ŶĞǆƚ�ƐƚĞƉ͕ �Žī ĞƌŝŶŐ�ĞǆĐŝƟŶŐ�ŶĞǁ �ďƵƐŝŶĞƐƐ�ŽƉƉŽƌƚƵŶŝƟĞƐ�
ĂŶĚ�ŐƌŽǁ ƚŚ�ƉŽƚĞŶƟĂů͕�ďƵƚ�ĂůƐŽ�ƌĂŝƐŝŶŐ�ĐŽŵƉůĞǆ�ůĞŐĂů͕�ƌĞŐƵůĂƚŽƌǇ�
and cultural challenges.

Lawyers at Fieldfisher help US clients to maximize the business 
ŽƉƉŽƌƚƵŶŝƟĞƐ�ƉƌĞƐĞŶƚĞĚ�ďǇ�ƚŚĞ��h ͛ Ɛ�͛ďĂƌƌŝĞƌ-less’ single market by
advising on a wide variety of crucial strategic issues, including:

 ǁ ŚĂƚ�ŝŵƉĂĐƚ�ǁ ŝůů�ŶĂƟŽŶĂů��h�ƚĂǆ�ƌĞŐŝŵĞƐ�ŚĂǀ Ğ�ŽŶ�ďƵƐŝŶĞƐƐ�
revenues?

 which EU territories are the most investment-friendly?

 how business-friendly are the cultural, legal and regulatory
regimes in each of the EU territories?

 how can the business best protect its brand and other valuable
IP in Europe?

 what key differences between European and US labor laws 
does the business need to understand?

 how can the business transfer their best people to the EU?

With EU lawyers based in both the US and Europe we provide a
fully integrated and seamless service for US clients, which includes
ƚŚĞ�ĂďŝůŝƚǇ�ƚŽ�ƉƌŽǀ ŝĚĞ�ƟŵĞůǇ�ĂĚǀ ŝĐĞ�ĚƵƌŝŶŐ�h^�ǁ ŽƌŬŝŶŐ�ŚŽƵƌƐ͕ �ĂŶĚ�
deploy the right lawyers for the right job on both sides of the
�ƚůĂŶƟĐ͘

European Union 101
The European Union (or “EU”) is a union of 28 different member 
ĐŽƵŶƚƌŝĞƐ�;ĐĂůůĞĚ�͞D ĞŵďĞƌ�̂ ƚĂƚĞƐ͟ Ϳ͕�ƚŚĂƚ�ƐŚĂƌĞ�ĐŽŵŵŽŶ�ƉŽůŝƟĐĂů͕�
ĞĐŽŶŽŵŝĐ�ĂŶĚ�ƐŽĐŝĂů�ŽďũĞĐƟǀ ĞƐ͘ ���

The EU promotes the free movement of goods, services and
workers and operates a ‘harmonized’ legal regime designed to
ensure consistency between Member States’ laws. However,
ƐŝŐŶŝĮ ĐĂŶƚ�Ěŝī ĞƌĞŶĐĞƐ�ƌĞŵĂŝŶ�ďĞƚǁ ĞĞŶ�ƚŚĞ�ŶĂƟŽŶĂů�ůĞŐĂů͕�
regulatory and cultural regimes of individual Member States that
prove challenging to businesses entering the EU market. In
ĂĚĚŝƟŽŶ͕ �ƐŽŵĞ��D ���ĐŽƵŶƚƌŝĞƐ�ŽŌĞŶ�ĐŽŶƐŝĚĞƌĞĚ�͞ �ƵƌŽƉĞĂŶ͟ �;ůŝŬĞ�
Switzerland and Russia) actually sit outside the EU and are subject
ƚŽ�ǁ ŚŽůůǇ�ŝŶĚĞƉĞŶĚĞŶƚ�ŶĂƟŽŶĂů�ƌĞŐŝŵĞƐ͘

Most enterprises expanding into the EU will need to establish a
base in at least one of the 28 Member States. Choosing which
D ĞŵďĞƌ�̂ ƚĂƚĞ;ƐͿ�ƌĞƋƵŝƌĞƐ�ĐĂƌĞĨƵů�ĐŽŶƐŝĚĞƌĂƟŽŶ�ŽĨ�ŵĂŶǇ�ŝŵƉŽƌƚĂŶƚ�
factors, including those described below.

Corporate structure and launch strategy
At a very early stage, the business will need to decide which
ĞŶƟƚǇ�Žƌ�ƐƚƌƵĐƚƵƌĞ�ǁ ŝůů�ďĞƐƚ�Į ƚ�ŝƚƐ��h�ŶĞĞĚƐ�ĂŶĚ�ĞǆƉĂŶƐŝŽŶ�ƉůĂŶƐ͘ ��
This will depend on factors such as the revenue model, tax
profile, ease of raising debt and equity finance, and the 
commercial strategy at both a Member State and a European
ůĞǀ Ğů͘��/Ŷ�ƉĂƌƟĐƵůĂƌ͕�ďƵƐŝŶĞƐƐĞƐ�ůĂƵŶĐŚŝŶŐ�ŝŶƚŽ�ƚŚĞ��h�ǁ ŝůů�ǁ ĂŶƚ�ƚŽ�
ĐŽŶƐŝĚĞƌ�ǁ ŚĞƚŚĞƌ�ůĂƵŶĐŚ�ŝƐ�ďĞƐƚ�ĂĐŚŝĞǀ ĞĚ�ƚŚƌŽƵŐŚ�ĐƌĞĂƟŽŶ�ŽĨ�Ă�
ŶĞǁ � ǀ ĞŚŝĐůĞ� Žƌ� ĂĐƋƵŝƐŝƟŽŶ� ŽĨ� ĂŶ� ĂůƌĞĂĚǇ-established local
business.

��������ϐ��������������
Each Member State can present different challenges when raising 
equity and debt finance, and the ease with which local finance 
ĐĂŶ�ďĞ�ƌĂŝƐĞĚ�ǁ ŝůů�ďĞ�Ă�ƉĂƌƟĐƵůĂƌůǇ�ŝŵƉŽƌƚĂŶƚ�ĐŽŶƐŝĚĞƌĂƟŽŶ͘ ��
Likewise, the impact of local tax regimes will be very important as
many establishment decisions are tax-Ěƌŝǀ ĞŶ͘ �/Ŷ�ĂĚĚŝƟŽŶ�ƚŽ�s �d�
and sales taxes, businesses need to understand how local tax
regimes impact corporate profits, income and capital gains, 
ƐĞĐƵƌŝƟĞƐ�Žƌ�ƌĞĂů�ĞƐƚĂƚĞ͕�ĂŶĚ�ĞƋƵŝƚǇ�ŝŶĐĞŶƟǀ ĞƐ͘ ��dŚĞ�Ăǀ ĂŝůĂďŝůŝƚǇ�ŽĨ�
local tax relief must also be explored.

Selecting a business-friendly territory
�ĞƌƚĂŝŶ�ƚǇƉĞƐ�ŽĨ��h�ƌĞŐƵůĂƟŽŶ�ĂƉƉůǇ�ŽŶ�Ă�͞ĐŽƵŶƚƌǇ�ŽĨ�ŽƌŝŐŝŶ͟ �
basis, meaning a business established in one Member State can
take advantage of the local regulatory regime even when selling
ƉƌŽĚƵĐƚƐ�ĂŶĚ�ƐĞƌǀ ŝĐĞƐ�ŝŶƚŽ�ŽƚŚĞƌ��h�ƚĞƌƌŝƚŽƌŝĞƐ͘ ��̂ ĞůĞĐƟŶŐ�Ă�
D ĞŵďĞƌ�̂ ƚĂƚĞ�ǁ ŝƚŚ�Ă�ĨĂǀ ŽƌĂďůĞ�ƌĞŐƵůĂƚŽƌǇ�ƌĞŐŝŵĞ�ŝƐ�ĐƌŝƟĐĂů�ƚŽ�
successful expansion.

Engaging and managing talent
Employment at will does not exist in the EU. Instead, EU
employment contracts are subject to a number of statutory
ƉƌŽƚĞĐƟŽŶƐ�ĨŽƌ�ĞŵƉůŽǇĞĞƐ͘ ��D ĂŶǇ�ĚĞƌŝǀ Ğ�ĨƌŽŵ��h -wide laws
Ăī ĞĐƟŶŐ�ƚŚĞ�ĞŵƉůŽǇŵĞŶƚ�ƌĞůĂƟŽŶƐŚŝƉ�ǁ ŚŝĐŚ�ĂƌĞ�ĚĞƐŝŐŶĞĚ�ƚŽ�
ŚĂƌŵŽŶŝǌĞ�ĞŵƉůŽǇŵĞŶƚ�ƌŝŐŚƚƐ�ĂĐƌŽƐƐ�ƚŚĞ��h ͘ ���ƌŝƟĐĂů�ĞŵƉůŽǇĞĞ�
ĐŽŶƐŝĚĞƌĂƟŽŶƐ�ŝŶĐůƵĚĞ�ŝŵƉĂĐƚ�ŽĨ�ůŽĐĂů�ƚĂǆ�ƌĞŐŝŵĞƐ�ŽŶ�ĞŵƉůŽǇĞĞ�
ƐƚŽĐŬ�ŽƉƟŽŶƐ͕ �t ŽƌŬƐ͛ ��ŽƵŶĐŝů�ĞƐƚĂďůŝƐŚŵĞŶƚ͕ �ƚĂůĞŶƚ�Ăǀ ĂŝůĂďŝůŝƚǇ͕�
and transferring employment rights for employees acquired in an
M&A context (TUPE).

Dusseldorf
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Immigration
�ĂĐŚ�D ĞŵďĞƌ�̂ ƚĂƚĞ�ŚĂƐ�Ěŝī ĞƌĞŶƚ�ŝŵŵŝŐƌĂƟŽŶ�ůĞŐŝƐůĂƟŽŶ�ǁ ŚŝĐŚ�ŝƐ�
subject to frequent change and each case is assessed on its own
ŵĞƌŝƚƐ͘ �dŚĞƌĞĨŽƌĞ͕�ŝƚ�ŝƐ�ĐƌŝƟĐĂů�ƚŚĂƚ�ĂĚǀ ŝĐĞ�ŝƐ�ƐŽƵŐŚƚ�ƉƌŝŽƌ�ƚŽ�ĂŶǇ�ƐĞƚ�
up or expansion to ensure that each company has their key staff 
or founders on the ground quickly to run their business.
Generally, only skilled migrants earning market rate will be able to
obtain a visa to work in the EU.

Protecting and exploiting IP
Each Member State has its own IP regime, as well as being subject
ƚŽ��h�ůĂǁ �ĂŶĚ�ŝŶƚĞƌŶĂƟŽŶĂů�ƚƌĞĂƟĞƐ͘ ��, Žǁ Ğǀ Ğƌ͕�ŝƚ�ŝƐ�ƉŽƐƐŝďůĞ�ƚŽ�ŐĞƚ�
EU-ǁ ŝĚĞ�ƉƌŽƚĞĐƟŽŶ�ĨŽƌ�ĐĞƌƚĂŝŶ�/W�ƌŝŐŚƚƐ�;ůŝŬĞ�ƚƌĂĚĞ�ŵĂƌŬƐͿ�ďĂƐĞĚ�
ŽŶ�Ă�ƐŝŶŐůĞ�ĂƉƉůŝĐĂƟŽŶ͘ ���K ƚŚĞƌ�ŬĞǇ�/W�ŝƐƐƵĞƐ�ŝŶĐůƵĚĞ�ĂĐƋƵŝƐŝƟŽŶ�ŽĨ�
employee- and consultant-ŐĞŶĞƌĂƚĞĚ�/W͕�ůŝĐĞŶƐŝŶŐ�ĂŶĚ�ĚŝƐƚƌŝďƵƟŽŶ�
ĐŽŶƚƌŽůƐ͕ �ĂŶĚ�ƐƚƌĂƚĞŐŝĞƐ�ƚŽ�ŐƵĂƌĚ�ĂŐĂŝŶƐƚ�ĐŽƵŶƚĞƌĨĞŝƟŶŐ͘��

Choosing the right distribution model
The use of agents and distributors is widespread in Europe but

ƌĞŐƵůĂƚĞĚ�ďŽƚŚ�ďǇ��h�ĂŶĚ�ŶĂƟŽŶĂů�ůĂǁ Ɛ͘ �Agency arrangements
ĐĂŶ�ĂƩ ƌĂĐƚ�ŐŽŽĚǁ ŝůů�ĐŽŵƉĞŶƐĂƟŽŶ�ƵƉŽŶ�ƚĞƌŵŝŶĂƟŽŶ�while buy/
ƐĞůů�ĚŝƐƚƌŝďƵƚŽƌ�ŵŽĚĞůƐ�ĂƩ ƌĂĐƚ�ĂŶƟƚƌƵƐƚ�ƌĞƐƚƌŝĐƟŽŶƐ�ŽŶ�ƉƌŝĐŝŶŐ�
controls.

Data privacy
�ƵƌŽƉĞ�ŚĂƐ�ƚŚĞ�ƐƚƌŝĐƚĞƐƚ�ĚĂƚĂ�ƉƌŽƚĞĐƟŽŶ�ƌĞŐŝŵĞ�ŝŶ�ƚŚĞ�ǁ ŽƌůĚ͘ �
�ŽŵƉůĞǆ�ƌƵůĞƐ�ŐŽǀ ĞƌŶ�Ğǀ ĞƌǇ�ĂƐƉĞĐƚ�ŽĨ�ƚŚĞ�ĚĂƚĂ�ůŝĨĞĐǇĐůĞ͕�ŝŵƉĂĐƟŶŐ�
ǁ ŚĞŶ�ĂŶĚ�ŚŽǁ �ďƵƐŝŶĞƐƐĞƐ�ĐĂŶ�ƐĞŶĚ�ŵĂƌŬĞƟŶŐ͕�ƵƐĞ�ŽĨ�ǁ ĞďƐŝƚĞ�
ĐŽŽŬŝĞƐ͕ �ŽƉĞƌĂƟŽŶ�ŽĨ�̂ K y�ǁ ŚŝƐƚůĞ-blowing lines and even choice of
ĚĂƚĂĐĞŶƚĞƌ�ůŽĐĂƟŽŶ͘ ���̂ Ğƫ ŶŐ�ƵƉ�ƚŚĞ�ǁ ƌŽŶŐ�ǁ ĂǇ͕�Žƌ�ŝŶ�ƚŚĞ�ǁ ƌŽŶŐ�
country, significantly increases regulatory exposure, impairing 
business growth and degrading data assets.

Contact localization
�ŶǇ�ďƵƐŝŶĞƐƐ�ƚƌĂŶƐĂĐƟŶŐ�ǁ ŝƚŚ��ƵƌŽƉĞĂŶ�ĐŽŶƐƵŵĞƌƐ�ŶĞĞĚƐ�ƚŽ�
understand the different consumer law regimes in force across the 
Member States in which its customers are located. Many
commonplace terms in US consumer contracts are void under EU
laws, meaning consumer contracts require careful review and
ůŽĐĂůŝǌĂƟŽŶ͘

Anti-bribery compliance
:ƵƐƚ�ĂƐ�ƚŚĞ�h^�ŚĂƐ�ƚŚĞ�&ŽƌĞŝŐŶ�ĂŶĚ��ŽƌƌƵƉƚ�WƌĂĐƟĐĞƐ��Đƚ�;͞ &�W�͟ Ϳ͕�
ƐŽ��ƵƌŽƉĞ�ĂůƐŽ�ŚĂƐ�ƐƚƌŝĐƚ�ƌƵůĞƐ�ŽŶ�ĂŶƟ-bribery compliance both via
local laws and OECD rules which, in some cases, differ from the 
FCPA.

Other essential considerations
��ǁ ŝĚĞ�ƌĂŶŐĞ�ŽĨ�ĂĚĚŝƟŽŶĂů�ůĞŐĂů�ĂŶĚ�ƌĞŐƵůĂƚŽƌǇ�ƌĞŐŝŵĞƐ�ĂƌĞ�
relevant to businesses entering the EU market, including
ĂŶƟƚƌƵƐƚ͕ �ĞŶǀ ŝƌŽŶŵĞŶƚ�ĂŶĚ�ƌĞĂů�ĞƐƚĂƚĞ�ůĂǁ Ɛ͕ �ƚŽ�ŶĂŵĞ�Ă�ĨĞǁ ͘ ��
Depending on the nature of the business, sector-specific rules 
may also apply, such as telecoms, financial services and life 
ƐĐŝĞŶĐĞƐ�ƌĞŐƵůĂƟŽŶ͘

������	 ����ϐ������
Fieldfisher is a European law firm headquartered in London, 
United Kingdom, and with a US office in Palo Alto, California.  This 
enables us to provide EU legal advice during US business hours.

We specialize in advising IP-rich, tech-driven businesses,
ƉĂƌƟĐƵůĂƌůǇ�ƚŚŽƐĞ�ŽƉĞƌĂƟŶŐ�ŝŶ�ŚŝŐŚůǇ�ƌĞŐƵůĂƚĞĚ�ƐĞĐƚŽƌƐ͘ ��KƵƌ�ŵĂŝŶ�
areas of focus are corporate, IP, technology and regulatory law,
but we also have market-ůĞĂĚŝŶŐ�ĞǆƉĞƌƟƐĞ�ŝŶ�ŽƚŚĞƌ�Į ĞůĚƐ�
ŝŶĐůƵĚŝŶŐ�ďĂŶŬŝŶŐ�ĂŶĚ�Į ŶĂŶĐĞ͕�ƌĞĂů�ĞƐƚĂƚĞ͕�ĚŝƐƉƵƚĞ�ƌĞƐŽůƵƟŽŶ�ĂŶĚ�
personal injury. With eight offices across the UK, Belgium, France, 
Germany, China and California, we are well placed to support
your European expansion needs.

Contacts

͞ &ŝĞůĚĮ ƐŚĞƌ�ŝƐ�ĞǆĐĞƉƟŽŶĂůůǇ�ǁ Ğůů�ƌĞŐĂƌĚĞĚ�ĨŽƌ�ƚŚĞ�ƐƚƌĞŶŐƚŚ�ŽĨ�ŝƚƐ�
ƉƌĂĐƟĐĞ�ƚŚƌŽƵŐŚŽƵƚ��ƵƌŽƉĞ͕�ĂŶĚ�ŝƚƐ�ŐůŽďĂů�Žī ĞƌŝŶŐ�ǁ ĂƐ�ďŽŽƐƚĞĚ�
by the opening of a Palo Alto office.”

Chambers Global 2013

͞ &ŝĞůĚĮ ƐŚĞƌ�ĚĞůŝǀ ĞƌƐ�͚ĨĂŶƚĂƐƟĐ�ƐĞƌǀ ŝĐĞƐ͛ �ĂŶĚ�ƉƌŽǀ ŝĚĞƐ�͚ǀ ĞƌǇ�ĂĚĞƉƚ�
and commercially tailored advice’.”

Legal 500 EMEA 2013

“Fieldfisher’s ‘excellent business-minded’ team has ‘very good 
ŶĞŐŽƟĂƟŽŶ�ƐŬŝůůƐ͛ ͘ ͟ �

Legal 500 EMEA 2013

Mark Webber
Partner - Palo Alto

E: ����Ǥ������̷ ϐ����ϐ�����Ǥ���
T: +1 (650) 513 2684

Phil Lee
Partner - Palo Alto

E: ����Ǥ���̷ ϐ����ϐ�����Ǥ���
T: +1 (650) 513 2769

Representative Clients


