
Brussels /  Düsseldorf  / Hamburg / London / Manchester / Munich / Palo Alto / Paris / Shanghai / ϐ����ϐ�����Ǥ��� �����������������������������������������������������������

MiFID II

An update

July 2014



1

There is much within MiFID II, which was
ϐ���������ϐ���������������������ͳʹ June, beyond
������������������ ��������ϐ���������Ǥ����������
�����ϐ�����������������������������������������
regarding its contents and the timetable for its
implementation, and secondly to highlight
some issues which are of particular note/
interest.

Background

When MiFID I was introduced from 2007, it was an
acknowledgment that markets had moved on since the original
/Ŷǀ ĞƐƚŵĞŶƚ�̂ Ğƌǀ ŝĐĞƐ��ŝƌĞĐƟǀ Ğ�;Žƌ�/̂ �Ϳ�ŚĂĚ�ďĞĞŶ�ŝŶƚƌŽĚƵĐĞĚ͘ ��E Žǁ �
ǁ Ğ�ĂƌĞ�ŵŽǀ ŝŶŐ�ŽŶ�ƚŽ�ƚŚĞ�ŶĞǆƚ�ƐƚĂŐĞ�ǁ ŚĞƌĞ�ƚŚĞƌĞ�ŝƐ�Ă�ƌĞĐŽŐŶŝƟŽŶ�
ƚŚĂƚ�ƚŚĞƌĞ�ŝƐ�Ă�ŶĞĞĚ�ƚŽ�ƉƌŽŵŽƚĞ�ƚŚĞ�ŝŶƚĞŐƌĂƟŽŶ�ĂŶĚ�
ĐŽŵƉĞƟƟǀ ĞŶĞƐƐ�ĂŶĚ�Ğĸ ĐŝĞŶĐǇ�ŽĨ��h�Į ŶĂŶĐŝĂů�ŵĂƌŬĞƚƐ�ǇĞƚ�ĨƵƌƚŚĞƌ͘��

Steven Maijoor, ESMA Chair, indicated that the recently launched
D ŝ&/��//ͬ D ŝ&/Z�ĐŽŶƐƵůƚĂƟŽŶ�ƉƌŽĐĞƐƐ�ŝƐ�ĂŶ�ŝŵƉŽƌƚĂŶƚ�ƐƚĞƉ�ŝŶ�Ηthe
ďŝŐŐĞƐƚ�Žǀ ĞƌŚĂƵů�ŽĨ�Į ŶĂŶĐŝĂů�ŵĂƌŬĞƚƐ�ƌĞŐƵůĂƟŽŶ�ŝŶ�ƚŚĞ��h�ĨŽƌ�Ă�
decade. The reform of MiFID is an integral part of the EU strategy
to address the effects of the financial crisis and aims to bring 
greater transparency to markets and to strengthen investor
ƉƌŽƚĞĐƟŽŶ͘ ��dŚĞƐĞ�ĐŚĂŶŐĞƐ�ĂƌĞ�ŬĞǇ�ƚŽ�ƌĞƐƚŽƌŝŶŐ�ƚƌƵƐƚ�ŝŶ�ŽƵƌ�
financial markets. 
We appreciate the magnitude of this exercise to stakeholders …"

The two main areas concern:

 Į ŶĂŶĐŝĂů�ŵĂƌŬĞƚ�ƐƚƌƵĐƚƵƌĞ�ƚƌĂŶƐƉĂƌĞŶĐǇ�ƌĞŐƵůĂƟŽŶ�ĂŶĚ

 ŝŶǀ ĞƐƚŽƌ�ƉƌŽƚĞĐƟŽŶ͘

What does MiFID II comprise?

In April 2014 the EU Parliament voted on MiFID II. It comprises
ƚǁ Ž�ůŝŶŬĞĚ�ƉŝĞĐĞƐ�ŽĨ�ůĞŐŝƐůĂƟŽŶ͗

MiFID II Level 1

MiFID II ŚƩ Ɖ͗ ͬ ͬ ĞƵƌ-lex.europa.eu/legal-content/EN/TXT/PDF/?
uri=OJ:JOL_2014_173_R_0009&from=EN amends rules on the
ĂƵƚŚŽƌŝƐĂƟŽŶ�ĂŶĚ�ŽƌŐĂŶŝƐĂƟŽŶĂů�ƌĞƋƵŝƌĞŵĞŶƚƐ�ĨŽƌ�ƉƌŽǀ ŝĚĞƌƐ�ŽĨ�
ŝŶǀ ĞƐƚŵĞŶƚ�ƐĞƌǀ ŝĐĞƐ�ĂŶĚ�ŝŶǀ ĞƐƚŽƌ�ƉƌŽƚĞĐƟŽŶ͘ ��dŚĞ��ŝƌĞĐƟǀ Ğ�ĂůƐŽ�
introduces a new type of trading venue – the organised trading
ĨĂĐŝůŝƚǇ�;Kd&Ϳ͘��̂ ƚĂŶĚĂƌĚŝƐĞĚ�ĚĞƌŝǀ ĂƟǀ Ğ�ĐŽŶƚƌĂĐƚƐ�ĂƌĞ�ŝŶĐƌĞĂƐŝŶŐůǇ�
ƚƌĂĚĞĚ�ŽŶ�ƚŚĞƐĞ�ƉůĂƞŽƌŵƐ�ǁ ŚŝĐŚ�ĂƌĞ�ĐƵƌƌĞŶƚůǇ�ŶŽƚ�ƌĞŐƵůĂƚĞĚ͘

The Markets in Financial Instruments Regulation
(MiFIR)

MIFIR ŚƩ Ɖ͗ ͬ ͬ ĞƵƌ-lex.europa.eu/legal-content/EN/TXT/PDF/?
uri=OJ:JOL_2014_173_R_0005&from=EN improves transparency
ĂŶĚ�ĐŽŵƉĞƟƟŽŶ�ŽĨ�ƚƌĂĚŝŶŐ�ĂĐƟǀ ŝƟĞƐ�ďǇ�ůŝŵŝƟŶŐ�ƚŚĞ�ƵƐĞ�ŽĨ�ǁ Ăŝǀ ĞƌƐ�
on disclosure requirements and by providing for non-
ĚŝƐĐƌŝŵŝŶĂƚŽƌǇ�ĂĐĐĞƐƐ�ƚŽ�ƚƌĂĚŝŶŐ�ǀ ĞŶƵĞƐ�ĂŶĚ�ĐĞŶƚƌĂů�ĐŽƵŶƚĞƌƉĂƌƟĞƐ�

;��WƐͿ�ĨŽƌ�Ăůů�Į ŶĂŶĐŝĂů�ŝŶƐƚƌƵŵĞŶƚƐ�ĂŶĚ�ƌĞƋƵŝƌŝŶŐ�ĚĞƌŝǀ ĂƟǀ ĞƐ�ƚŽ�ďĞ�
traded on organised venues.

/Ŷ�ĂĚĚŝƟŽŶ�ƚŚĞƌĞ�ǁ ŝůů�ďĞ�Ă�ƐĞƌŝĞƐ�ŽĨ�ŝŵƉůĞŵĞŶƟŶŐ�ŵĞĂƐƵƌĞƐ�–
>Ğǀ Ğů�Ϯ�ůĞŐŝƐůĂƟŽŶ�ǁ ŚŝĐŚ�ƚĂŬĞƐ�ƚŚĞ�ĨŽƌŵ�ŽĨ͗

 ĚĞůĞŐĂƚĞĚ�ĂĐƚƐ�ĚƌĂŌĞĚ�ďǇ�ƚŚĞ��ŽŵŵŝƐƐŝŽŶ�ŽŶ�ƚŚĞ�ĂĚǀ ŝĐĞ�ŽĨ�
ESMA and

 ĂůƐŽ�ƚĞĐŚŶŝĐĂů�ƐƚĂŶĚĂƌĚƐ�ĚƌĂŌĞĚ�ďǇ��^D ��ĂŶĚ�ĂƉƉƌŽǀ ĞĚ�ďǇ�
the Commission.

D ŝ&/��//ͬ D ŝ&/Z�ĐŽŶƚĂŝŶ�Žǀ Ğƌ�ϭϬϬ�ƌĞƋƵŝƌĞŵĞŶƚƐ�ĨŽƌ��^D ��ƚŽ�ĚƌĂŌ�
ƌĞŐƵůĂƚŽƌǇ�ƚĞĐŚŶŝĐĂů�ƐƚĂŶĚĂƌĚƐ�;Zd^Ϳ�ĂŶĚ�ŝŵƉůĞŵĞŶƟŶŐ�ƚĞĐŚŶŝĐĂů�
standards (ITS) and provide technical advice to the Commission to
allow it to adopt delegated acts.

�^D ��ŚĂǀ Ğ͕�ŽŶ�Ϯϴ�D ĂǇ͕�ƉƵďůŝƐŚĞĚ�Ă��ŽŶƐƵůƚĂƟŽŶ�ƌĞŐĂƌĚŝŶŐ�
ƚĞĐŚŶŝĐĂů�ĂĚǀ ŝĐĞ�ĂŶĚ�Ă��ŝƐĐƵƐƐŝŽŶ�WĂƉĞƌ�ŽŶ�ƚŚĞ�ĚƌĂŌ�Zd^ͬ /d^�
ǁ ŚŝĐŚ�ǁ ŝůů�ƉƌŽǀ ŝĚĞ�ƚŚĞ�ďĂƐŝƐ�ĨŽƌ�Ă�ĨƵƌƚŚĞƌ��ŽŶƐƵůƚĂƟŽŶ�WĂƉĞƌ�ŝŶ�
late 2014/early 2015. The closing date for responses on both
May 2014 papers is 1 August 2014.

We therefore now have a large number of documents from which
to take a more focused view as to the consequences of the
ŝŶƚƌŽĚƵĐƟŽŶ�ŽĨ�D ŝ&/��//͘

What is the timetable?

/Ŷ�ĂƩ ĂĐŚŵĞŶƚ 1 to this briefing paper you will find the expected 
ƟŵĞůŝŶĞ�ĨŽƌ�ŝŵƉůĞŵĞŶƚĂƟŽŶ�ŽĨ�D ŝ&/��//�ŝŶ�ĚŝĂŐƌĂŵŵĂƟĐ�ĨŽƌŵ͘ ��/ƚ�
ƐŚŽǁ Ɛ�ƚŚĞ�ƉůĂŶƐ�ĨƌŽŵ�ƚŚĞ��h�ƉĞƌƐƉĞĐƟǀ Ğ�ĂŶĚ�ĂůƐŽ͕ �ƐŽ�ĨĂƌ�ĂƐ�ǁ Ğ�
ĂƌĞ�Ăǁ ĂƌĞ�ŽĨ�ŝƚ͕ �ƚŚĞ�ƉůĂŶ�ĨƌŽŵ�ƚŚĞ�h<�ƉĞƌƐƉĞĐƟǀ Ğ�ĨŽƌ�ŝƚƐ�
ŝŵƉůĞŵĞŶƚĂƟŽŶ�;ǁ ŚŝĐŚ�ǁ Ğ�ǁ ŝůů�ƵƉĚĂƚĞ�ĨƌŽŵ�ƟŵĞ�ƚŽ�ƟŵĞ�ĂƐ�ŝƚ�
develops).

��ŬĞǇ�ƉŽŝŶƚ�ƚŽ�ŶŽƚĞ�ŝƐ�ƚŚĞ�ǀ ĂƐƚ�ƋƵĂŶƟƚǇ�ŽĨ�ǁ ŽƌŬ�ǁ ŚŝĐŚ�ŝƐ�ĞǆƉĞĐƚĞĚ�
ŽĨ��^D ��ŝŶ�ƉƌĞƉĂƌŝŶŐ�ƚŚĞ�>Ğǀ Ğů�Ϯ�ŵĞĂƐƵƌĞƐ�ŵĞŶƟŽŶĞĚ�ĂďŽǀ Ğ͘����
concern might be that firms are expected to work through 
ƉŽƚĞŶƟĂů�ŝŵƉůŝĐĂƟŽŶƐ�ǁ ŝƚŚŽƵƚ�ŚĂǀ ŝŶŐ�ƚŚĞ�ĨƵůů�ƌĞƐƵůƚƐ�ŽĨ�ƚŚĞ��^D ��
work at an early stage. You are encouraged to dip in where
appropriate to the documents which ESMA published on 22 May
because they do give a comprehensive view of how ESMA plan to
ĂƉƉƌŽĂĐŚ�ŵĂƩ ĞƌƐ�– albeit that on the RTS/ITS you also need to
Ăǁ Ăŝƚ�ƚŚĞ�ĨƵƌƚŚĞƌ��ŽŶƐƵůƚĂƟŽŶ�WĂƉĞƌ͘�

&ƌŽŵ�ƚŚĞ�h<�ƉĞƌƐƉĞĐƟǀ Ğ͕�ƚŚĞ�&���ŚĂǀ Ğ�ŶŽǁ �ƐƚĂƌƚĞĚ�ƚŽ�ƉƵďůŝƐŚ�ŝƚƐ�
commentaries which are designed to help keep market
ƉĂƌƟĐŝƉĂŶƚƐ͕ �Į ƌŵƐ�ĂŶĚ�ĐŽŶƐƵŵĞƌƐ�ŝŶĨŽƌŵĞĚ�ŽĨ�ĚĞǀ ĞůŽƉŵĞŶƚƐ�
related to MiFID II and firms can register to receive regular email 
updates at ŚƩ Ɖ͗ ͬ ͬ ǁ ǁ ǁ ͘ ĨĐĂ͘ ŽƌŐ͘ƵŬͬ Į ƌŵƐͬ ŵĂƌŬĞƚƐͬ ŝŶƚĞƌŶĂƟŽŶĂů-
markets/mifid-ii/register.

E ŽƚĞ�ƚŚĂƚ�ŵƵĐŚ�ŽĨ�D ŝ&/��//�ƚĂŬĞƐ�ƚŚĞ�ĨŽƌŵ�ŽĨ�ƌĞŐƵůĂƟŽŶƐ�ǁ ŚŝĐŚ�
ĂƌĞ�ĚŝƌĞĐƚůǇ�ĂƉƉůŝĐĂďůĞ�ĂŶĚ�ƐŽ�ǁ ŝůů�ŶŽƚ�ƌĞƋƵŝƌĞ�h<�ŝŵƉůĞŵĞŶƚĂƟŽŶ�
specifically. 

The MiFID II/MiFIR texts were published in the Official Journal on 
12 June 2014 and entered into force 20 days later, on 2 July 2014.
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The changes under MiFID II will take effect from 3 January 2017 
;ŝ͘ Ğ͘�ϯϬ�ŵŽŶƚŚƐ�ĂŌĞƌ�ƚŚĞǇ�ĞŶƚĞƌ�ŝŶƚŽ�ĨŽƌĐĞͿ͘

What changes are being made?

The changes are numerous, lengthy and detailed. Whilst not
ǁ ŝƐŚŝŶŐ�ƚŽ�ĚŽĚŐĞ�ŐĞŶĞƌĂƟŶŐ�ŽƵƌ�Žǁ Ŷ�ƐƵŵŵĂƌǇ͕�ƉĞƌŚĂƉƐ�ƚŚĞ�ŵŽƐƚ�
ŚĞůƉĨƵů�ƐƚĂƌƟŶŐ�ƉŽŝŶƚ�ŝƐ�ƚŽ�ƌĞǀ ŝĞǁ �ƚŚĞ�ƐĞĐŽŶĚ�ĂƩ ĂĐŚŵĞŶƚ�ƚŽ�ƚŚŝƐ�
briefing paper which is the FCA's own details of "What is 
changing?" which it published on its website on 2 May – and a
copy appears in Appendix 2 to this Briefing Paper.  Most readers of 
this briefing paper will have UK authorised firms and the FCA have 
helpfully started to try and categorise the types of amendments
and the impact they will have on a UK regulated business and on
ĞǆŝƐƟŶŐ�h<�ƌĞŐƵůĂƚŽƌǇ�ŵĞĂƐƵƌĞƐ�ĂŶĚ�ƐŽ�ƚŚŝƐ�ŝƐ�ƉƌŽďĂďůǇ�ƚŚĞ�ŵŽƐƚ�
ŚĞůƉĨƵů�ƐƚĂƌƟŶŐ�ƉŽŝŶƚ͘ ��

In the following paragraphs, we draw out below some key points
to note – on an anecdotal rather than on a summary basis.

Derivatives regulation

 Trading Obligation

D ŝ&/Z�ĂůůŽǁ Ɛ�ĨŽƌ�Ă�ĐůĂƐƐ�ŽĨ�Kd��ĚĞƌŝǀ ĂƟǀ ĞƐ�ǁ ŚŝĐŚ�ŝƐ�ƐƵďũĞĐƚ�ƚŽ�
ƚŚĞ�ĐůĞĂƌŝŶŐ�ŽďůŝŐĂƟŽŶ�ƵŶĚĞƌ��D /Z�;Žƌ�Ă�ƐƵďƐĞƚ�ŽĨ�ƐƵĐŚ�Ă�ĐůĂƐƐͿ�
ƚŽ�ďĞ�ŵĂĚĞ�ƐƵďũĞĐƚ�ƚŽ�Ă�ΖƚƌĂĚŝŶŐ�ŽďůŝŐĂƟŽŶΖ͕�ƌĞƋƵŝƌŝŶŐ�ƚŚĂƚ�ƐƵĐŚ�
Kd��ĚĞƌŝǀ ĂƟǀ ĞƐ�ĂƌĞ�ĐŽŶĐůƵĚĞĚ�ŽŶ�ĂŶ��h�ƌĞŐƵůĂƚĞĚ�ŵĂƌŬĞƚ͕ �ĂŶ�
�h�ŵƵůƟůĂƚĞƌĂů�ƚƌĂĚŝŶŐ�ĨĂĐŝůŝƚǇ�;D d&Ϳ͕�ĂŶ��h�ŽƌŐĂŶŝƐĞĚ�ƚƌĂĚŝŶŐ�
ĨĂĐŝůŝƚǇ�;Kd&Ϳ�Žƌ͕�ƐƵďũĞĐƚ�ƚŽ�ĐĞƌƚĂŝŶ�ĐƌŝƚĞƌŝĂ�ďĞŝŶŐ�ƐĂƟƐĮ ĞĚ͕ �Ă�
third-ĐŽƵŶƚƌǇ�ƚƌĂĚŝŶŐ�ǀ ĞŶƵĞ͘��dŚĞ�ƚƌĂĚŝŶŐ�ŽďůŝŐĂƟŽŶ�ǁ ŝůů�ĂƉƉůǇ�
ƚŽ�ĐŽǀ ĞƌĞĚ�Kd��ĚĞƌŝǀ ĂƟǀ ĞƐ�ĐŽŶĐůƵĚĞĚ�ďĞƚǁ ĞĞŶ�&�Ɛ�ĂŶĚ�E&�нƐ�
(to use the EMIR terminology) or between a FC/NFC+ and an
equivalent non-�h�ĞŶƟƚǇ͘��

In order for a class or a subset of a class to be subject to the
ƚƌĂĚŝŶŐ�ŽďůŝŐĂƟŽŶ͕ �ƚŚĞƌĞ�ŵƵƐƚ�ďĞ�Ăƚ�ůĞĂƐƚ�ŽŶĞ�ƚƌĂĚŝŶŐ�ǀ ĞŶƵĞ�ŽŶ�
which that class / subset is traded and there must be sufficient 
liquidity. Intra-ŐƌŽƵƉ�ƚƌĂŶƐĂĐƟŽŶƐ�ĂƌĞ�ĞǆĞŵƉƚ�ĨƌŽŵ�ƚŚĞ�ƚƌĂĚŝŶŐ�
ŽďůŝŐĂƟŽŶ͕ �ĂƐ�ĂƌĞ�ƚŚŽƐĞ�ǁ ŚŝĐŚ�ĂƌĞ�ƐƵďũĞĐƚ�ƚŽ�ƚŚĞ��D /Z�
ƚƌĂŶƐŝƟŽŶĂů�ƉƌŽǀ ŝƐŝŽŶƐ�ŝŶ�ƌĞƐƉĞĐƚ�ŽĨ�ƚŚĞ�ĐůĞĂƌŝŶŐ�ŽďůŝŐĂƟŽŶ͘ ��

dŚŝƐ�ƚƌĂĚŝŶŐ�ŽďůŝŐĂƟŽŶ�ŝƐ�ďƌŽĂĚůǇ�ŝŶ�ůŝŶĞ�ǁ ŝƚŚ�ƚŚĞ�Ɛǁ ĂƉ�
ĞǆĞĐƵƟŽŶ�ĨĂĐŝůŝƚǇ�;^�&Ϳ�ƌĞƋƵŝƌĞŵĞŶƚ�ŝŶ�ƚŚĞ�h^�ƵŶĚĞƌ��ŽĚĚ-
Frank.

 Commodity Derivatives

D ŝ&/��//�ďƌŝŶŐƐ�ŝŶ�Ă�ŶĞǁ �ƌĞŐŝŵĞ�ŽĨ�ƉŽƐŝƟŽŶ�ůŝŵŝƚƐ�ĨŽƌ�
ĐŽŵŵŽĚŝƚǇ�ĚĞƌŝǀ ĂƟǀ ĞƐ͕ �ĐŽǀ ĞƌŝŶŐ�ďŽƚŚ�ƚŚŽƐĞ�ƚƌĂĚĞĚ�ŽŶ�ƚƌĂĚŝŶŐ�
venues and economically equivalent OTC contracts, in each
case both physically- and cash-ƐĞƩ ůĞĚ͘ ��dŚĞƐĞ�ůŝŵŝƚƐ�;ƚŽ�ďĞ�ƐĞƚ�
ďǇ�ŶĂƟŽŶĂů�ĂƵƚŚŽƌŝƟĞƐ͕ �ďƵƚ�ŝŶ�ůŝŶĞ�ǁ ŝƚŚ�ŵĞƚŚŽĚŽůŽŐŝĞƐ�
determined by ESMA) will set a clear maximum size of a
ƉŽƐŝƟŽŶ�ƚŚĂƚ�ĐĂŶ�ďĞ�ŚĞůĚ�ďǇ�ĂŶ�ĞŶƟƚǇ�Žƌ�ŽŶ�ŝƚƐ�ďĞŚĂůĨ�Ăƚ�ĂŶ�
aggregate group level.

�ƌƵĐŝĂůůǇ͕�ƚŚŽƵŐŚ͕ �ƉŽƐŝƟŽŶƐ�ŽĨ�Ă�ŶŽŶ-Į ŶĂŶĐŝĂů�ĞŶƟƚǇ�ǁ ŚŝĐŚ�ĂƌĞ�

ŽďũĞĐƟǀ ĞůǇ�ŵĞĂƐƵƌĂďůĞ�ĂƐ�ƌĞĚƵĐŝŶŐ�ƌŝƐŬƐ�ĚŝƌĞĐƚůǇ�ƌĞůĂƟŶŐ�ƚŽ�ŝƚƐ�
ĐŽŵŵĞƌĐŝĂů�ĂĐƟǀ ŝƚǇ�ĂƌĞ�ŶŽƚ�ĐŽǀ ĞƌĞĚ͘ ���^D ��ŝƐ�ƌĞƋƵŝƌĞĚ�ƚŽ�
ĚƌĂŌ�ƚĞĐŚŶŝĐĂů�ƐƚĂŶĚĂƌĚƐ�ƐĞƫ ŶŐ�ŽƵƚ͕ �ĂŵŽŶŐƐƚ�ŽƚŚĞƌ�ŵĂƩ ĞƌƐ͕ �
ŚŽǁ �ƉŽƐŝƟŽŶƐ�ǁ ŝůů�ƋƵĂůŝĨǇ�ĂƐ�ΗƌŝƐŬ-reducing" and when
ƉŽƐŝƟŽŶƐ�ĂƌĞ�ƚŽ�ďĞ�ĂŐŐƌĞŐĂƚĞĚ�ŽŶ�Ă�ŐƌŽƵƉ�ďĂƐŝƐ͘ ��

&ƵƌƚŚĞƌ͕�ĐŽŵŵŽĚŝƚǇ�ĚĞƌŝǀ ĂƟǀ ĞƐ�ƚƌĂĚŝŶŐ�ǀ ĞŶƵĞƐ�ĂƌĞ�ƌĞƋƵŝƌĞĚ�
ƚŽ�ĂƉƉůǇ�ƉŽƐŝƟŽŶ�ŵĂŶĂŐĞŵĞŶƚ�ĐŽŶƚƌŽůƐ͕ �ŝŶĐůƵĚŝŶŐ�ƚŚĞ�
ŵŽŶŝƚŽƌŝŶŐ�ŽĨ�ŽƉĞŶ�ƉŽƐŝƟŽŶƐ�ĂŶĚ�ƌĞƋƵŝƌŝŶŐ�ĞŶƟƟĞƐ�ƚŽ�
ƚĞƌŵŝŶĂƚĞ�Žƌ�ƌĞĚƵĐĞ�ƚŚĞŝƌ�ƉŽƐŝƟŽŶƐ�Žƌ�ƚŽ�ƉƌŽǀ ŝĚĞ�ůŝƋƵŝĚŝƚǇ�
back to the market.

Market and regulatory developments

 Introduction of the Organised Trading Facility (OTF)

�ůŽŶŐƐŝĚĞ�ƌĞŐƵůĂƚĞĚ�ŵĂƌŬĞƚƐ�ĂŶĚ�ŵƵůƟ-ůĂƚĞƌĂů�ƚƌĂĚŝŶŐ�ĨĂĐŝůŝƟĞƐ�
(MTF), MiFID II/MiFIR introduces a new category of trading
venue for certain non-equity instruments, the organised
trading facility (OTF).

�Ŷ�Kd&�ŝƐ�ĚĞĮ ŶĞĚ�ĂƐ�Ă�ΗŵƵůƟůĂƚĞƌĂů�ƐǇƐƚĞŵ�ŝŶ�ǁ ŚŝĐŚ�ŵƵůƟƉůĞ�
third-party buying and selling interests interact" in bonds,
structured finance products, emission allowances or 
ĚĞƌŝǀ ĂƟǀ ĞƐ͕ �ĂŶĚ�ǁ ŚŝĐŚ�ŝƐ�ŶĞŝƚŚĞƌ�Ă�ƌĞŐƵůĂƚĞĚ�ŵĂƌŬĞƚ�ŶŽƌ�ĂŶ�
D d&͘�dŚĞ�ŽƉĞƌĂƚŽƌƐ�ŽĨ�ĂŶ�Kd&�ŚĂǀ Ğ�ĚŝƐĐƌĞƟŽŶ�ĂƐ�ƚŽ�ŚŽǁ �ƚŽ�
execute orders. Such trading venues have to date fallen
outside the regulated market and MTF categories under
MiFID I and so were consequently not subject to the MiFID I
pre-trade transparency requirements. Operators of OTFs will
be required to disclose pre-ƚƌĂĚĞ�ƚƌĂŶƐƉĂƌĞŶĐǇ�ŝŶĨŽƌŵĂƟŽŶ͕ �
and will be subject to various conduct of business
requirements.

 Commodity derivative dealers

The supervision of commodity markets will be strengthened
ƵŶĚĞƌ�D ŝ&/��//�ďǇ�ƚŚĞ�ƟŐŚƚĞŶŝŶŐ�Žƌ�ƌĞŵŽǀ Ăů�ŽĨ�ĐĞƌƚĂŝŶ�
ĞǆĞŵƉƟŽŶƐ�ĨŽƌ�ĐŽŵŵŽĚŝƚǇ�ĚĞĂůĞƌƐ�ƚŚĂƚ�ĂƌĞ�ĐƵƌƌĞŶƚůǇ�ŝŶ�ƉůĂĐĞ͘��
/Ŷ�ƉĂƌƟĐƵůĂƌ�ƚŚĞ�ĐƵƌƌĞŶƚ�ĞǆĞŵƉƟŽŶ�ĨŽƌ�Į ƌŵƐ�ǁ ŚŽƐĞ�ŵĂŝŶ�
ďƵƐŝŶĞƐƐ�ŝƐ�ĚĞĂůŝŶŐ�ŽŶ�ƚŚĞŝƌ�Žǁ Ŷ�ĂĐĐŽƵŶƚ�ŝŶ�ĐŽŵŵŽĚŝƟĞƐ�ĂŶĚ�
ĐŽŵŵŽĚŝƚǇ�ĚĞƌŝǀ ĂƟǀ ĞƐ�ŝƐ�ƌĞŵŽǀ ĞĚ͘ �dŚĞ�ŐĞŶĞƌĂů�Ğī ĞĐƚ�ŝƐ�ƚŽ�
ůŝŵŝƚ�ƚŚĞ�ĞǆĞŵƉƟŽŶƐ�ĨŽƌ�Į ƌŵƐ�ƚƌĂĚŝŶŐ�ĐŽŵŵŽĚŝƚǇ�ĚĞƌŝǀ ĂƟǀ ĞƐ�
to those whose main business in not financial services and 
ǁ ŚĞƌĞ�ĚĞĂůŝŶŐ�ŝŶ�ĐŽŵŵŽĚŝƟĞƐ�ĚĞƌŝǀ ĂƟǀ ĞƐ�ŝƐ�ĂŶĐŝůůĂƌǇ�ƚŽ�ƚŚĞŝƌ�
main business.

 High-Frequency Trading and algorithmic trading

It is perceived that the increased use of algorithmic trading
and high-ĨƌĞƋƵĞŶĐǇ�ƚƌĂĚŝŶŐ�ŚĂƐ�ŝŶƚƌŽĚƵĐĞĚ�ŶĞǁ �ƉŽƚĞŶƟĂů�ƌŝƐŬƐ�
that may create a disorderly market, such as the risk such
ƚƌĂĚŝŶŐ�ƉƌĂĐƟĐĞƐ�ŵĂǇ�Žǀ ĞƌůŽĂĚ�Ă�ƚƌĂĚŝŶŐ�ǀ ĞŶƵĞ�Žƌ�ƚŚĂƚ�ĂŶ�
ĂůŐŽƌŝƚŚŵŝĐ�ƚƌĂĚŝŶŐ�ŵŽĚĞů�ŵĂǇ�ŵĂůĨƵŶĐƟŽŶ͘ ��

 New rules will require investment firms undertaking 
algorithmic trading and operators of trading venues to
ĞŶŚĂŶĐĞ�ƚŚĞŝƌ�ƐǇƐƚĞŵƐ͕ �ƉƌŽĐĞƐƐĞƐ�ĂŶĚ�ĐŽŶƚƌŽůƐ͘ �/Ŷ�ƉĂƌƟĐƵůĂƌ�
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ĂůŐŽƌŝƚŚŵŝĐ�ƚƌĂĚŝŶŐ�Į ƌŵƐ�ǁ ŝůů�ďĞ�ƌĞƋƵŝƌĞĚ�ƚŽ�ŚĂǀ Ğ�Ğī ĞĐƟǀ Ğ�
ƐǇƐƚĞŵƐ�ĂŶĚ�ƌŝƐŬ�ĐŽŶƚƌŽůƐ͕ �ďƵƐŝŶĞƐƐ�ĐŽŶƟŶƵŝƚǇ�ĂƌƌĂŶŐĞŵĞŶƚƐ͕ �
and systems which are fully tested and properly monitored.

Firms employing market making strategies through algorithmic
trading will be subject to further requirements. These firms 
ŵƵƐƚ�ĐĂƌƌǇ�ŽƵƚ�ŵĂƌŬĞƚ�ŵĂŬŝŶŐ�ĂĐƟǀ ŝƟĞƐ�ĐŽŶƟŶƵŽƵƐůǇ�ĚƵƌŝŶŐ�Ă�
ƐƉĞĐŝĮ ĞĚ�ƉƌŽƉŽƌƟŽŶ�ŽĨ�Ă�ƚƌĂĚŝŶŐ�ǀ ĞŶƵĞΖƐ�ƚƌĂĚŝŶŐ�ŚŽƵƌƐ�ƐŽ�ƚŚĂƚ�
liquidity is provided on a regular and predictable basis to the
trading venue. ESMA regulatory technical standards will clarify
ǁ ŚĂƚ�ƚŚĞ�ƐƉĞĐŝĮ ĞĚ�ƉƌŽƉŽƌƟŽŶ�ǁ ŝůů�ďĞ͕�ǁ ŚŝĐŚ�ǁ ŝůů�ďĞ�ďĂƐĞĚ�ŽŶ�
the liquidity, scale and nature of the specific market and the 
ĐŚĂƌĂĐƚĞƌŝƐƟĐƐ�ŽĨ�ƚŚĞ�Į ŶĂŶĐŝĂů�ŝŶƐƚƌƵŵĞŶƚ�ƚƌĂĚĞĚ͘ �

̶ �����ϐ��������̶

As usual with the UK, we already have some relevant provisions
which cover the territory now encompassed by MiFID II provisions.
The MiFID II provisions will add, expand or change them – and
some of the MiFID II provisions "clarify" MiFID I.

 Suitability

 An established point is that investment firms providing 
ŝŶǀ ĞƐƚŵĞŶƚ�ĂĚǀ ŝĐĞ�Žƌ�ƉŽƌƞŽůŝŽ�ŵĂŶĂŐĞŵĞŶƚ�ŚĂǀ Ğ�ƚŽ�ƉƌŽǀ ŝĚĞ�
ƐƵŝƚĂďůĞ�ƌĞĐŽŵŵĞŶĚĂƟŽŶƐ͘ ��hŶĚĞƌ�D ŝ&/��//�ŝŶǀ ĞƐƚŵĞŶƚ�Į ƌŵƐ�
ƉƌŽǀ ŝĚŝŶŐ�ŝŶǀ ĞƐƚŵĞŶƚ�ĂĚǀ ŝĐĞ�Žƌ�ƉŽƌƞŽůŝŽ�ŵĂŶĂŐĞŵĞŶƚ�ŚĂǀ Ğ�ƚŽ�
ƉƌŽǀ ŝĚĞ�ƐƵŝƚĂďůĞ�ƉĞƌƐŽŶĂů�ƌĞĐŽŵŵĞŶĚĂƟŽŶƐ�ƚŽ�ƚŚĞŝƌ�ĐůŝĞŶƚƐ�Žƌ�
have to make suitable investment decisions on behalf of their
ĐůŝĞŶƚƐ͘ ���^D �ΖƐ�ƌĞĐŽŵŵĞŶĚĂƟŽŶ�ŝƐ�ƚŚĂƚ��ƌƟĐůĞ�ϯϱ�ŽĨ�ƚŚĞ�
D ŝ&/��/ŵƉůĞŵĞŶƟŶŐ��ŝƌĞĐƟǀ Ğ�ŝƐ�ĞǆƉĂŶĚĞĚ�ĨŽƌ�ĐĞƌƚĂŝŶ�
ĐůĂƌŝĮ ĐĂƟŽŶƐ͘ ���ůĞĂƌůǇ�ƚŚŽƵŐŚ�ƚŚĞǇ�ƚŚŝŶŬ�ƚŚĂƚ�ĨƵƌƚŚĞƌ�ǁ ŽƌŬ�ŝƐ�
ŶĞĐĞƐƐĂƌǇ�ƚŽ�ĞǆƉĂŶĚ�ƚŚĞ�/ŵƉůĞŵĞŶƟŶŐ��ŝƌĞĐƟǀ Ğ�ƚĞǆƚ�ŝƚƐĞůĨ͘ ��
This would for example clarify:

 the responsibility to undertake the suitability assessment
lies with the investment firm; 

 ƚŚĞ�ĂƐƐĞƐƐŵĞŶƚ�ƐŚŽƵůĚ�ŶŽƚ�ďĞ�ůŝŵŝƚĞĚ�ƚŽ�ƌĞĐŽŵŵĞŶĚĂƟŽŶƐ�
ƚŽ�ďƵǇ�ďƵƚ�Ğǀ ĞƌǇ�ƉĞƌƐŽŶĂů�ƌĞĐŽŵŵĞŶĚĂƟŽŶ�Őŝǀ ĞŶ�ƚŽ�ƚŚĞ�
client;

 ǁ ŚĞƌĞ�ƚŚĞ�ŝŶǀ ĞƐƚŵĞŶƚ�Į ƌŵ�ŚĂƐ�ĂŶ�ŽŶŐŽŝŶŐ�ƌĞůĂƟŽŶƐŚŝƉ�Ğ͘ Ő͘�
ĨŽƌ�ŽŶŐŽŝŶŐ�ĂĚǀ ŝĐĞ�Žƌ�ƉŽƌƞŽůŝŽ�ŵĂŶĂŐĞŵĞŶƚ�ƐĞƌǀ ŝĐĞ͕�ƚŚĞ�
firm has to have and be able to demonstrate appropriate 
ƉƌŽĐĞĚƵƌĞƐ�ƚŽ�ŵĂŝŶƚĂŝŶ�ĂĚĞƋƵĂƚĞ�ĂŶĚ�ƵƉĚĂƚĞ�ŝŶĨŽƌŵĂƟŽŶ�
ĂďŽƵƚ�ƚŚĞ�ĐůŝĞŶƚ�ƐŽ�ƚŚĂƚ�ŝƚ�ĐĂŶ�ĨƵůĮ ů�ƚŚĞ��ƌƟĐůĞ�ϯϱ;ϭͿ�D ŝ&/��
/ŵƉůĞŵĞŶƟŶŐ��ŝƌĞĐƟǀ Ğ�ƌĞƋƵŝƌĞŵĞŶƚƐ͘ �

/Ŷ�ƌĞůĂƟŽŶ�ƚŽ�ƐƵŝƚĂďŝůŝƚǇ�ƌĞƉŽƌƚƐ͕ ��^D ��ƉƌŽǀ ŝĚĞ�ĚƌĂŌ�ƚĞĐŚŶŝĐĂů�
advice about what they should include. This is not explicit
under MiFID I and ESMA's proposals will strengthen
requirements here – on top of the provisions of some
members states' requirements.

 Client agreements

dŚĞ�ƌĞƋƵŝƌĞŵĞŶƚ�ƚŽ�ĞŶƚĞƌ�ŝŶƚŽ�ǁ ƌŝƩ ĞŶ�ĂŐƌĞĞŵĞŶƚƐ�ĐƵƌƌĞŶƚůǇ�
applies for retail clients to an investment firm began providing 
ƐĞƌǀ ŝĐĞƐ�ĂŌĞƌ�ƚŚĞ�ĚĂƚĞ�ŽĨ�ĂƉƉůŝĐĂƟŽŶ�ŽĨ�ƚŚĞ�D ŝ&/��
/ŵƉůĞŵĞŶƟŶŐ��ŝƌĞĐƟǀ Ğ�ŝ͘ Ğ͘�ŶĞǁ �ƌĞƚĂŝů�ĐůŝĞŶƚƐ͘ ��/Ŷ�ƚŚĞ�h<�ǁ Ğ�ĂƌĞ�

ƵƐĞĚ�ƚŽ�ĨŽƌŵĂů�ǁ ƌŝƩ ĞŶ�ĂŐƌĞĞŵĞŶƚƐ�ŶŽƚ�ŽŶůǇ�ĨŽƌ�ƌĞŐƵůĂƚŽƌǇ�
ƌĞĂƐŽŶƐ�ďƵƚ�ĂůƐŽ�ĨŽƌ�ŐŽŽĚ�ƉƌĂĐƟĐĞ͘���^D ��ƐƟůů�ŶŽƚĞ�ŝŶ�ƚŚĞŝƌ�
ƌĞĐĞŶƚ�ĐŽŶƐƵůƚĂƟŽŶ�ƉĂƉĞƌ�ƚŚĂƚ�ŝƚ�ŝƐ�ƐŽŵĞƟŵĞƐ�ĐŽŶƐŝĚĞƌĞĚ�
burdensome and unnecessary to require the investment firm 
ƚŽ�ĐŽŶĐůƵĚĞ�Ă�ǁ ƌŝƩ ĞŶ�ĂŐƌĞĞŵĞŶƚ�ǁ ŝƚŚ�ŝƚƐ�ƉƌŽĨĞƐƐŝŽŶĂů�ĐůŝĞŶƚƐ�
but I think in the UK we would think that this is part of the
ŽƌĚŝŶĂƌǇ�ĐŽƵƌƐĞ�ŽĨ�ŚĂǀ ŝŶŐ�ƚŚĞ�ĨŽƌŵĂů�ƌĞůĂƟŽŶƐŚŝƉ�
documented.

 ���ϐ������������������

t Ğ�ĂƌĞ�ǁ Ğůů�ƵƐĞĚ�ƚŽ�ĐŽŶŇŝĐƚƐ�ŽĨ�ŝŶƚĞƌĞƐƚ�ƌĞŐƵůĂƟŽŶ�ĂŶĚ�ŝŶĚĞĞĚ�
ƚŚĞ��ŽŵŵŝƐƐŝŽŶ��ŽŶƐƵůƚĂƟŽŶ�ŝŶĚŝĐĂƚĞƐ�ƚŚĂƚ�ĐƵƌƌĞŶƚ�D ŝ&/��
ZƵůĞƐ�ŽŶ�ĐŽŶŇŝĐƚ�ŽĨ�ŝŶƚĞƌĞƐƚ�ĂƌĞ�ƌĞŐĂƌĚĞĚ�ĂƐ�ĐŽŶƐƟƚƵƟŶŐ�ΗĂŶ�
Ğī ĞĐƟǀ Ğ�ĂŶĚ�ƉƌŽƉŽƌƟŽŶĂƚĞ�ĨƌĂŵĞǁ ŽƌŬ�ĨŽƌ�ƚŚĞ�ŝĚĞŶƟĮ ĐĂƟŽŶ�
and management of such conflicts".  There is though 
ĐŽŶƐŝĚĞƌĂƟŽŶ�ŽĨ�ŝŵƉůĞŵĞŶƟŶŐ�ĐůĂƌŝĮ ĐĂƟŽŶƐ�ĚĞƐŝŐŶĞĚ�ƚŽ�
ĞŶƐƵƌĞ�Ă�ŵŽƌĞ�ĐŽŶƐŝƐƚĞŶƚ�ĂƉƉůŝĐĂƟŽŶ�ŽĨ�ƚŚĞ�ƌĞƋƵŝƌĞŵĞŶƚƐ�
across Europe.  Specifically, the Commission and now the 
�^D ���ŽŶƐƵůƚĂƟŽŶ�ĨŽĐƵƐ�ŽŶ�ŵĂŬŝŶŐ�ƐƉĞĐŝĮ Đ�ƌĞĨĞƌĞŶĐĞ�ƚŽ�ƚŚĞ�
disclosure requirements so as to clarify that disclosure should
only be a measure of last resort and not a means for
managing conflicts.  This started with MiFID I but clearly just 
thought it necessary to provide more specifics to clarify and 
ƐƵƉƉůĞŵĞŶƚ�ƚŚĞ�ĞǆŝƐƟŶŐ�ƌĞŐŝŵĞ�– and require a periodic
review at least annually of conflicts of interest policies. 

 Investment advice and use of distribution channels

dŚĞ�ĞǆĞŵƉƟŽŶ�ĨƌŽŵ�ƚŚĞ�ĚĞĮ ŶŝƟŽŶ�ŽĨ�ĂĚǀ ŝĐĞ�ĐŽǀ ĞƌŝŶŐ�
ĚŝƐƚƌŝďƵƟŽŶ�ĐŚĂŶŶĞůƐ�;ƉƵƌƐƵĂŶƚ�ƚŽ��ƌƟĐůĞ�ϱϮ�ŽĨ�ƚŚĞ�D ŝ&/��
/ŵƉůĞŵĞŶƟŶŐ��ŝƌĞĐƟǀ ĞͿ�ŽŶůǇ�ĂƉƉůŝĞƐ�ǁ ŚĞŶ�ƚŚĞ�
ƌĞĐŽŵŵĞŶĚĂƟŽŶ�ŝƐ�ĂĐƚƵĂůůǇ�ĂĚĚƌĞƐƐĞĚ�ƚŽ�ƚŚĞ�ƉƵďůŝĐ�ŝŶ�ŐĞŶĞƌĂů�
ĂŶĚ�ƚŚĞ�ƵƐĞ�ŽĨ�Ă�ĚŝƐƚƌŝďƵƟŽŶ�ĐŚĂŶŶĞů�ĐĂŶŶŽƚ�ĂƵƚŽŵĂƟĐĂůůǇ�
exclude the provision of investment advice under MiFID.
^ŝƚƵĂƟŽŶƐ�ǁ ŚĞƌĞ͕�ĨŽƌ�ĞǆĂŵƉůĞ͕�ĞŵĂŝů�ĐŽƌƌĞƐƉŽŶĚĞŶĐĞ�ŝƐ�ƵƐĞĚ�
ƚŽ�ƉƌŽǀ ŝĚĞ�ƉĞƌƐŽŶĂů�ƌĞĐŽŵŵĞŶĚĂƟŽŶƐ�ƚŽ�Ă�ƐƉĞĐŝĮ Đ�ƉĞƌƐŽŶ�
ƌĂƚŚĞƌ�ƚŚĂŶ�ĂĚĚƌĞƐƐ�ŝŶĨŽƌŵĂƟŽŶ�ƚŽ�ƚŚĞ�ƉƵďůŝĐ�ŝŶ�ŐĞŶĞƌĂů�ĐĂŶ�
ĂŵŽƵŶƚ�ƚŽ�ŝŶǀ ĞƐƚŵĞŶƚ�ĂĚǀ ŝĐĞ͘��ZĞĨĞƌĞŶĐĞ�ƚŽ�ĚŝƐƚƌŝďƵƟŽŶ�
channels is therefore a point which ESMA recommend should
ďĞ�ƌĞŵŽǀ ĞĚ�ĨƌŽŵ��ƌƟĐůĞ�ϱϮ�ŽĨ�ƚŚĞ�/ŵƉůĞŵĞŶƟŶŐ��ŝƌĞĐƟǀ Ğ͘

Strengthening of MiFID I provisions

 Fair clear and not misleading information

Level 1 of the MiFID //��ŝƌĞĐƟǀ Ğ�ŝŶ��ƌƟĐůĞ�Ϯϰ;ϯͿ�ŝƐ�ƚŽ�ƌĞƋƵŝƌĞ�
that "�ůů�ŝŶĨŽƌŵĂƟŽŶ�ŝŶĐůƵĚŝŶŐ�ŵĂƌŬĞƟŶŐ�ĐŽŵŵƵŶŝĐĂƟŽŶƐ�
ĂĚĚƌĞƐƐĞĚ�ďǇ�ƚŚĞ�ŝŶǀ ĞƐƚŵĞŶƚ�Į ƌŵ�ƚŽ�ĐůŝĞŶƚƐ�Žƌ�ƉŽƚĞŶƟĂů�ĐůŝĞŶƚƐ�
should be fair clear and not misleading". Also the point is now
ŵĂĚĞ�ƚŚĂƚ�ŵĂƌŬĞƟŶŐ�ĐŽŵŵƵŶŝĐĂƟŽŶƐ�ƐŚŽƵůĚ�ďĞ�ĐůĞĂƌůǇ�
ŝĚĞŶƟĮ ĂďůĞ�ĂƐ�ƐƵĐŚ͘ ��

Whilst this basic principle has long been enshrined in the UK's
regulatory approach, the challenge has always been to
interpret quite how this should be applied in all
circumstances. It might be preferable if, in each individual
circumstance, what is fair clear and not misleading might be
assessed by the firm so hopefully the making of detailed 
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ƉƌŽǀ ŝƐŝŽŶƐ�ƵŶĚĞƌ�ƚŚŝƐ�ƐĞĐƟŽŶ�ƐŚŽƵůĚ�ŚŽƉĞĨƵůůǇ�ďĞ�ůŝŵŝƚĞĚ͍ �

dŚŝƐ�ŝƐ�ŽŶĞ�ŽĨ�ƚŚĞ�ŝŶƚĞƌĞƐƟŶŐ�ĂƌĞĂƐ�ǁ ŚĞƌĞ�D ŝ&/��//�ĞǆƚĞŶĚƐ�ƚŚĞ�
treatment not only to retail clients but to non-retail clients –
ƉƌŽĨĞƐƐŝŽŶĂů�ŝŶǀ ĞƐƚŽƌ�ĂŶĚ�ĞůŝŐŝďůĞ�ĐŽƵŶƚĞƌƉĂƌƟĞƐ͘ ���^D �ΖƐ�
guidance is taking this into account in order to propose
targeted improvements to the regime applicable to non-retail
ĐůŝĞŶƚƐ�ǁ ŚĞƌĞ�ĂƉƉƌŽƉƌŝĂƚĞ͘��&Žƌ�ĞǆĂŵƉůĞ͕�ƵŶĚĞƌ�ŝƚƐ�ĚƌĂŌ�
ƚĞĐŚŶŝĐĂů�ĂĚǀ ŝĐĞ͕�ŝŶĨŽƌŵĂƟŽŶ�ĨŽƌ�ƉƌŽĨĞƐƐŝŽŶĂů�ĐůŝĞŶƚƐ�ƐŚŽƵůĚ�
ŶŽƚ�Őŝǀ Ğ�ĂŶǇ�ƌĞĨĞƌĞŶĐĞ�ƚŽ�ƉŽƚĞŶƟĂů�ďĞŶĞĮ ƚƐ�ǁ ŝƚŚŽƵƚ�ĂůƐŽ�Őŝǀ ŝŶŐ�
Ă�ĨĂŝƌ�ĂŶĚ�ƉƌŽŵŝŶĞŶƚ�ŝŶĚŝĐĂƟŽŶ�ŽĨ�ƌĞůĞǀ ĂŶƚ�ƌŝƐŬƐ͕ �ƐŚŽƵůĚ�ŶŽƚ�
disguise, diminish or obscure important items statements or
warnings and should be accurate and up to date relevant to
ƚŚĞ�ŵĞƚŚŽĚ�ŽĨ�ĐŽŵŵƵŶŝĐĂƟŽŶ�ƵƐĞĚ͘ ��t ŚŝůƐƚ�ƚŚŝƐ�ĐŽŶƐŝƐƚĞŶƚ�
ĂƉƉƌŽĂĐŚ�ƐŚŽƵůĚ�ŚĂǀ Ğ�ďĞĞŶ�ĂǆŝŽŵĂƟĐ�ĨŽƌ�Ăůů�Į ƌŵƐ�ŝŶ�Ăůů�
instances for all types of clients, it is now to be specifically 
required.

One new aspect of the MiFID II provisions when compared
ǁ ŝƚŚ�D ŝ&/��/�ŝƐ�ƚŚĂƚ�ŽŶĞ�ŽĨ�ƚŚĞ�ŽďũĞĐƟǀ ĞƐ�ŽĨ�ƚŚĞ�D ŝ&/��ƌĞǀ ŝĞǁ �
was to improve where appropriate the treatment of non-retail
clients – ŝ͘ Ğ͘ �ƉƌŽĨĞƐƐŝŽŶĂů�ĐůŝĞŶƚƐ�ĂŶĚ�ĞůŝŐŝďůĞ�ĐŽƵŶƚĞƌƉĂƌƟĞƐ�–
and in this respect the general principles applying to the
provision of investment services – to act honestly, fairly and
professionally and to provide fair, clear and not misleading
ŝŶĨŽƌŵĂƟŽŶ�ĂƐ�ǁ Ğůů�ĂƐ�ƐŽŵĞ�ƐƉĞĐŝĮ Đ�ĐŽŶĚƵĐƚ�ŽĨ�ďƵƐŝŶĞƐƐ�ƌƵůĞƐ�
ŝŶ�ƚŚĞ�ĂƌĞĂ�ŽĨ�ŝŶĨŽƌŵĂƟŽŶ�ĂŶĚ�ƌĞƉŽƌƟŶŐ͕�ŚĂǀ Ğ�ďĞĞŶ�ĞǆƚĞŶĚĞĚ�
ƚŽ�ĞůŝŐŝďůĞ�ĐŽƵŶƚĞƌƉĂƌƟĞƐ͘

dŚĞ�ŐĞŶĞƌĂů�ŝŶĨŽƌŵĂƟŽŶ�ƌĞƋƵŝƌĞŵĞŶƚƐ�ƵŶĚĞƌ��ƌƟĐůĞ�Ϯϰ;ϰͿ�ĂƌĞ�
also being similarly improved for retail and non-retail clients.

 Inducements

dŚĞ�ƌĞƐƚƌŝĐƟŽŶƐ�ŽŶ�ůĞŐŝƟŵĂĐǇ�ŽĨ�ŝŶĚƵĐĞŵĞŶƚƐ�ŝƐ�Ă�ǁ Ğůů-known
concept pursuant to MiFID I. MiFID II aims to strengthen the
current MiFID requirements for third party payments and
ďĞŶĞĮ ƚƐ͘ ��/ƚ�ĚŝƐƟŶŐƵŝƐŚĞƐ�ďĞƚǁ ĞĞŶ�ƚŚĞ�ƌƵůĞƐ�ƚŚĂƚ�ĂƉƉůǇ�ƚŽ�
ŝŶǀ ĞƐƚŵĞŶƚ�ƐĞƌǀ ŝĐĞƐ�ŽĨ�ƉŽƌƞŽůŝŽ�ŵĂŶĂŐĞŵĞŶƚ�ĂŶĚ�ŝŶǀ ĞƐƚŵĞŶƚ�
advice on an independent basis, and for all other investment
services.

dŚĞ�ďĂƐŝĐ�ƉŽƐŝƟŽŶ�ǁ ŝůů�ďĞ�ƚŚĂƚ�Ăůů�ĨĞĞƐ�ĐŽŵŵŝƐƐŝŽŶƐ�ĂŶĚ�
monetary benefits paid or provided by a third party must be 
ƌĞƚƵƌŶĞĚ�ŝŶ�ĨƵůů�ƚŽ�ƚŚĞ�ĐůŝĞŶƚ�ĂƐ�ƐŽŽŶ�ĂƐ�ƉŽƐƐŝďůĞ�ĂŌĞƌ�ƌĞĐĞŝƉƚ�ŽĨ�
those payments by the firm and the firm should not be 
allowed to offset any third party payments from the fees due 
by the client to the firm.  Firms providing independent advice 
Žƌ�ƉŽƌƞŽůŝŽ�ŵĂŶĂŐĞŵĞŶƚ�ŵƵƐƚ�ĂůƐŽ�ƐĞƚ�ƵƉ�Ă�ƉŽůŝĐǇ�ƚŽ�ĞŶƐƵƌĞ�
that third party payment received are allocated and
transferred to the client.

 Only minor non-monetary benefits should be allowed provided 
that they are clearly disclosed to the client and that they are
capable of enhancing the quality of the service provided and
that they do not or could not be judged to impair the ability of
investment firms to act in the best interests of their clients.  
ESMA believes that the minor non-monetary benefits 
ĞǆĞŵƉƟŽŶ�ƐŚŽƵůĚ�ďĞ�ŝŶƚĞƌƉƌĞƚĞĚ�ƐƚƌŝĐƚůǇ�ƐƵĐŚ�ƚŚĂƚ�ŶŽŶ-

monetary benefits likely to influence the behaviour of the 
recipient should not be allowed.

ESMA also think that the receipt of minor non-monetary
ďĞŶĞĮ ƚƐ�ƐŚŽƵůĚ�ďĞ�ƉĞƌŵŝƩ ĞĚ�ŝŶ�ƌĞƐƉĞĐƚ�ŽĨ�Ăůů�D ŝ&/��
investment and ancillary services, not only for independent
ĂĚǀ ŝĐĞ�Žƌ�ƉŽƌƞŽůŝŽ�ŵĂŶĂŐĞŵĞŶƚ͕ �ŝŶ�ĂĐĐŽƌĚĂŶĐĞ�ǁ ŝƚŚ�ƚŚĞ�ƐĂŵĞ�
ĐŽŶĚŝƟŽŶƐ͘ ���ŐĂŝŶ�ƚŚŝƐ�ƐĞĞŵƐ�ƚŽ�ďĞ��^D ��ĞǆƚĞŶĚŝŶŐ�ƚŚĞ�
precise terminology in the MiFID I level 1 provisions.

&ŝƌŵƐ�ƐŚŽƵůĚ�ƌĞǀ ŝĞǁ ��^D �ΖƐ�ĚƌĂŌ�ƚĞĐŚŶŝĐĂů�ĂĚǀ ŝĐĞ�ŽŶ�ǁ ŚĂƚ�
ŵŝŐŚƚ�ĐŽŶƐƟƚƵƚĞ�ŵŝŶŽƌ�ŶŽŶ-monetary benefits carefully.  It is 
intended that the Commission will introduce an ĞǆŚĂƵƐƟǀ Ğ�list
of non-monetary benefits that can be considered to be minor 
ĂŶĚ�ƚŚĞƌĞĨŽƌĞ�ĂĐĐĞƉƚĂďůĞ͘��dŚĞŝƌ�ŝŶŝƟĂů�ĐŽŵŵĞŶƚƐ�ŽŶ�ǁ ŚĂƚ�
ŵŝŐŚƚ�ďĞ�ŝŶĐůƵĚĞĚ�ŝŶ�ƚŚĞ�ůŝƐƚ�ŝŶĐůƵĚĞƐ�ƉĂƌƟĐŝƉĂƟŽŶ�ŝŶ�
conference seminar and other training events and the
benefits and features of the specific financial instrument 
investment or service; hospitality of a reasonable de minimis
basis which for example might include food and drink during a
ďƵƐŝŶĞƐƐ�ŵĞĞƟŶŐ�Žƌ�Ă�ĐŽŶĨĞƌĞŶĐĞ�ƐĞŵŝŶĂƌ�Žƌ�ŽƚŚĞƌ�ƚƌĂŝŶŝŶŐ�
event – ĂŶĚ�ƉƌŽǀ ŝƐŝŽŶ�ŽĨ�ŝŶĨŽƌŵĂƟŽŶ�Žƌ�ĚŽĐƵŵĞŶƚĂƟŽŶ�
ƌĞůĂƟŶŐ�ƚŽ�Ă�Į ŶĂŶĐŝĂů�ŝŶƐƚƌƵŵĞŶƚ�;ŝŶĐůƵĚŝŶŐ�Į ŶĂŶĐŝĂů�ƌĞƐĞĂƌĐŚͿ�
or an investment service which could be generic in nature or
personalised to reflect the circumstances of an individual 
client. These examples are, as you can see, very limited in
their scope.

�ŶǇ�ƐƵĐŚ�ďĞŶĞĮ ƚƐ�ǁ ŚŝĐŚ�ĂƌĞ�ƐŽ�ŝĚĞŶƟĮ ĞĚ�ƐŚŽƵůĚ�ŽŶůǇ�ƋƵĂůŝĨǇ�
ĂƐ�ŵŝŶŽƌ�ǁ ŚĞŶ�ƚŚĞǇ�ĂƌĞ�ƌĞĂƐŽŶĂďůĞ�ĂŶĚ�ƉƌŽƉŽƌƟŽŶĂƚĞ�ĂŶĚ�ŽĨ�
such scale that they are unlikely to influence recipient's 
behaviour in any way that is detrimental to the interests of
the relevant client. ESMA is advising the Commission to
introduce a ŶŽŶ�ĞǆŚĂƵƐƟǀ Ğ�list of circumstances and
ƐŝƚƵĂƟŽŶƐ�ƚŚĂƚ�E ��Ɛ�ƐŚŽƵůĚ�ĐŽŶƐŝĚĞƌ�ŝŶ�ĚĞƚĞƌŵŝŶŝŶŐ�ǁ ŚĞƚŚĞƌ�
the quality enhancement test is not met. A fee is generally
not to be regarded as designed to enhance the quality and
service if it is used to pay for goods and services that are
ĞƐƐĞŶƟĂů�ƚŽ�ƚŚĞ�ƌĞĐŝƉŝĞŶƚ�Į ƌŵ�ŝŶ�ŝƚƐ�ŽƌĚŝŶĂƌǇ�ĐŽƵƌƐĞ�ŽĨ�
ďƵƐŝŶĞƐƐ͕ �ĚŽĞƐ�ŶŽƚ�ƉƌŽǀ ŝĚĞ�ĨŽƌ�Ă�ŚŝŐŚĞƌ�Žƌ�ĂĚĚŝƟŽŶĂů�ƋƵĂůŝƚǇ�ŽĨ�
service above the regulatory requirements provided to the
end user client, directly benefits the recipient firm 
shareholders or employees without tangible benefit or value 
ƚŽ�ŝƚƐ�ĞŶĚ�ƵƐĞƌ�ĐůŝĞŶƚ�Žƌ͕�ŝŶ�ƌĞůĂƟŽŶ�ƚŽ�ĂŶ�ŽŶŐŽŝŶŐ�ŝŶĚƵĐĞŵĞŶƚ͕ �
it is not related to the provision of an ongoing service to the
end user client.

UK gold plating

A likely UK specific category of changes is where some UK 
ƉƌŽǀ ŝƐŝŽŶƐ�ǁ ŝůů�ƌĞŵĂŝŶ�ĂƐ�ŐŽůĚ�ƉůĂƟŶŐ͘��hŶĚĞƌ�D ŝ&/��/͕�ĐŽƵŶƚƌŝĞƐ�
can impose in limited circumstances requirements that go
beyond those of MiFID. An example in the UK concerns the Retail
�ŝƐƚƌŝďƵƟŽŶ�ZĞǀ ŝĞǁ �;Z�ZͿ�ĂŶĚ�ƚŚŝƐ�ĐĂŶ�ďĞ�ƚĂŬĞŶ�ĨŽƌǁ ĂƌĚ�ǁ ŚĞŶ�
MiFID II is introduced. The FCA expect the current RDR
ƌĞƐƚƌŝĐƟŽŶƐ�ŽŶ�ƉĂǇŵĞŶƚƐ�ƚŽ�Ăůů�ŝŶǀ ĞƐƚŵĞŶƚ�ĂĚǀ ŝƐĞƌƐ�ƚŽ�ďĞ�
maintained – ĂŶĚ�ƚŚĞ�ŶĞǁ �D ŝ&/��//�ƌĞƐƚƌŝĐƟŽŶƐ�ŽŶ�ŝŶĚƵĐĞŵĞŶƚƐ�
ǁ ŝůů�ŵŽƐƚ�ůŝŬĞůǇ�ŚĂǀ Ğ�ĂŶ�Ğī ĞĐƚ�ŽŶ�ƉŽƌƞŽůŝŽ�ŵĂŶĂŐĞƌƐ�ǁ ŚŽ�ĂƌĞ�ŶŽƚ�
currently subject to the RDR unless they offer advisory services. 

MiFID II — An update
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Area of focus

 Costs and charges

��ŬĞǇ�ĨŽĐƵƐ�ŝƐ�ŽŶ�ŝŶĨŽƌŵĂƟŽŶ�ƚŽ�ĐůŝĞŶƚƐ�ŽŶ�ĐŽƐƚƐ�ĂŶĚ�ĐƵƐƚŽŵĞƌ�
ĂƐƐŽĐŝĂƚĞĚ�ĐŚĂƌŐĞƐ�ĂƐ�ƌĞƋƵŝƌĞĚ�ƵŶĚĞƌ��ƌƟĐůĞ�Ϯϰ;ϰͿ;ĐͿ͘���^D ��ŝƐ�
ĂĚǀ ŝƐŝŶŐ�ŽŶ�ƚŚĞ�ĨŽƌŵĂƚ�ĂŶĚ�ƟŵŝŶŐ�ŽĨ�ĚŝƐĐůŽƐƵƌĞƐ�ĂŶĚ�ŽƚŚĞƌ�
ĚĞƚĂŝůĞĚ�ŵĂƩ ĞƌƐ͘ ��dŚĞ�ŶĞǁ �ĨŽĐƵƐ�ƵŶĚĞƌ��ƌƟĐůĞ�ϯϯ�ŝƐ�ƚŚĂƚ�ƚŚĞ�
total price paid for the client including all related fees
commissions and charges and expenses and all taxes payable
via the investment firm should be provided to clients.   

E ŽƚĞ�ƚŚĂƚ��ƌƟĐůĞ�ϯϯ�ĂƉƉůŝĞƐ�ƚŽ�ƌĞƚĂŝů�ĐůŝĞŶƚƐ�ŽŶůǇ͘���^D ��ŝŶ�ŝƚƐ�
ĐŽŶƐƵůƚĂƟŽŶ�ƉĂƉĞƌ�ŚŽǁ Ğǀ Ğƌ�ĐŽŶƐŝĚĞƌƐ�ƚŚĂƚ�ŝŶĐƌĞĂƐĞĚ�
transparency on costs is relevant for all categories of clients
including non-retail clients and therefore is proposing
ŝŵƉůĞŵĞŶƟŶŐ�ŵĞĂƐƵƌĞƐ�ŝŶ�ůŝŶĞ�ǁ ŝƚŚ�D ŝ&/��//�ƚĞǆƚ�ƚŽ�Ăůů�
categories of clients.

 The dichotomy between the different regimes becomes clear 
as between MiFID II and UCITS/PRIIPs in ESMA asking the
�ŽŵŵŝƐƐŝŽŶ�ƚŽ�ĐŽŶƐŝĚĞƌ�ĨƵƌƚŚĞƌ�ƚŚĞ�ŝƐƐƵĞ�ŝŶ�ƌĞůĂƟŽŶ�ƚŽ�ĐŽƐƚƐ�
and charges. The UCITS KIID for example does not include an
ŽďůŝŐĂƟŽŶ�ƚŽ�ƉƌŽǀ ŝĚĞ�ŝŶĨŽƌŵĂƟŽŶ�ĂďŽƵƚ�ƚƌĂŶƐĂĐƟŽŶ�ĐŽƐƚƐ�ĂŶĚ�
ƚŚĞ�WZ/Ŵ�ƌĞŐƵůĂƟŽŶ�ŝŶƚƌŽĚƵĐĞƐ�Ă�<//��ƚŽ�ďĞ�ƉƌŽĚƵĐĞĚ�ĨŽƌ�Ăůů�
ƉĂĐŬĂŐĞĚ�ƌĞƚĂŝů�ŝŶǀ ĞƐƚŵĞŶƚ�ƉƌŽĚƵĐƚƐ�;ƐƵďũĞĐƚ�ƚŽ�ƚŚĞ�ŝŶŝƟĂů�
UCITS carve-out because they already have a KID document).
�^D ��ŝĚĞŶƟĨǇ�ƚŚĂƚ�ŝƚ�ŝƐ�ĞƐƐĞŶƟĂů�ƚŚĂƚ�ƚŚĞƌĞ�ŝƐ�ƐŽŵĞ�ĐŽŶƐŝƐƚĞŶĐǇ�
because investment firms providing disclosure, in the context 
of MiFID investments, will need to be able to rely on the costs
and charges disclosed in product KIID documents when
ĂŐŐƌĞŐĂƟŶŐ�ƚŚĞ�ĐŽƐƚƐ�ĂŶĚ�ĐŚĂƌŐĞƐ�ĂĐĐŽƌĚŝŶŐ�ƚŽ�D ŝ&/��//͘��
Leaving aside consistency being a desirable object in any
Ğǀ ĞŶƚ͕ �ƚŚŝƐ�ŝƐ�Ă�ƉƌĂĐƟĐĂů�ŝƐƐƵĞ�ĨŽƌ�ŝŵƉůĞŵĞŶƚĂƟŽŶ�ŽĨ�D ŝ&/��//�ďǇ�
investment firms. 

The UK IMA is making proposals for disclosure of fund costs in
pounds and pence – and also seeking to develop a common
ƐƚĂŶĚĂƌĚ�ĨŽƌ�ĐĂůĐƵůĂƟŽŶ�ŽĨ�ƉŽƌƞŽůŝŽ�ƚƵƌŶŽǀ Ğƌ�ƌĂƚĞ͘��, ŽƉĞĨƵůůǇ�
the MiFID arrangements as developed might match with these
which are being developed in advance in the UK. Note that
ESMA considers that the increased transparency on costs,
however it might be formulated, is relevant for all categories
of clients including non-retail clients.

 Appropriateness – and complex products

 One of the difficult areas of MiFID I has been the 
ĂƉƉƌŽƉƌŝĂƚĞŶĞƐƐ�ƉƌŽǀ ŝƐŝŽŶ͕ �ǁ ŚŝĐŚ�ŝŶĐůƵĚĞƐ�Ă�ĚĞĮ ŶŝƟŽŶ�ŽĨ�ŶŽŶ-
complex instruments.

In 2009 CESR published a Q&A statement on MiFID complex
and non-complex instruments and, with the development of
instruments over recent years, this problem has been the
ĨŽĐƵƐ�ŽĨ�ŵƵĐŚ�ĂƩ ĞŶƟŽŶ͘ ���^D ��ŝƐ�ŶŽǁ �ƌĞĐŽŵŵĞŶĚŝŶŐ�ĂĚĚŝŶŐ�
ƚǁ Ž�ĐƌŝƚĞƌŝĂ�ƚŽ��ƌƟĐůĞ�ϯϴ�ŽĨ�ƚŚĞ�D ŝ&/��ŝŵƉůĞŵĞŶƟŶŐ��ŝƌĞĐƟǀ Ğ�
ǁ ŚŝĐŚ�ĂŶ�ŝŶƐƚƌƵŵĞŶƚ�ŶŽƚ�ŝŶĐůƵĚĞĚ�ĞǆƉůŝĐŝƚůǇ�ŝŶ��ƌƟĐůĞ�Ϯϱ;ϰͿ;ĂͿ�
of MiFID II would need to meet to be considered non-complex:

- ŝƚ�ĚŽĞƐ�ŶŽƚ�ŝŶĐŽƌƉŽƌĂƚĞ�Ă�ĐůĂƵƐĞ͕�ĐŽŶĚŝƟŽŶ�Žƌ�ƚƌŝŐŐĞƌ�ƚŚĂƚ�
could fundamentally alter the nature or risk of the
investment of the investment or pay-out profile.  This 
would include for example investments that incorporate a
right to convert the instrument into a different 
investment; and

- it does not include any explicit or implicit exit charges that
have the effect of making the investment illiquid even 
ƚŚŽƵŐŚ�ƚĞĐŚŶŝĐĂůůǇ�ĨƌĞƋƵĞŶƚ�ŽƉƉŽƌƚƵŶŝƟĞƐ�ƚŽ�ĚŝƐƉŽƐĞ�Žƌ�
redeem it would be possible.

�^D ��ŝƐ�ĂůƐŽ�ƌĞĐŽŵŵĞŶĚŝŶŐ�ĐůĂƌŝĮ ĐĂƟŽŶ�ŽĨ�ĐŽŵƉůĞǆ�
ŝŶƐƚƌƵŵĞŶƚƐ�ĚĞƐĐƌŝďĞĚ�ŝŶ��ƌƟĐůĞ�Ϯϱ;ϰͿ;ĂͿ�ŽĨ�D ŝ&/��//�ǁ ŚŝĐŚ�ĚŽ�
not meet the specific requirements of any of the tests in 1 – 5 
ŽĨ�ƚŚĂƚ��ƌƟĐůĞ�ƐŚŽƵůĚ�ďĞ�ĐŽŶƐŝĚĞƌĞĚ�ĐŽŵƉůĞǆ͘��

The debate on what should or should not be regarded as
ΗĐŽŵƉůĞǆΗ�ŝƐ�ůŝŬĞůǇ�ƚŽ�ďĞ�Ă�ůŝǀ ĞůǇ�ĚĞďĂƚĞ�ĨŽƌ�ƐŽŵĞ�ƟŵĞ͘��dŚĞ�
focus on comprehensibility and understandability as
ŝŶĚŝĐĂƟŶŐ�ǁ ŚĞƚŚĞƌ�ƐŽŵĞƚŚŝŶŐ�ŝƐ�ĐŽŵƉůĞǆ�Žƌ�ŶŽƚ�ŵĂǇ�ŶŽƚ�ďĞ�
the right way forward but it is a proposal which is being
ĚŝƐĐƵƐƐĞĚ�ŝŶ�ǀ ĂƌŝŽƵƐ�ŵĞŵďĞƌ�ƐƚĂƚĞƐ͘ ��dŚĞ�Į ŶĂů�ĚŝƌĞĐƟŽŶ�ŽĨ�
travel on this issue will be an important one for determining
ŚŽǁ �ŵĂŶǇ�ŽĨ�ƚŚĞ�ŵŽƌĞ�ŝŶŶŽǀ ĂƟǀ Ğ�ƉƌŽĚƵĐƚƐ�ĐĂŶ�ďĞ�Žī ĞƌĞĚ�
widely.

 Responsibilities of manufacturers and distributors

dŚĞƌĞ�ŝƐ�ƐŽŵĞ�ŝŶƚĞƌĞƐƟŶŐ�ĐŽŵŵĞŶƚ�ƌĞŐĂƌĚŝŶŐ�ƉƌŽĚƵĐƚ�
ŐŽǀ ĞƌŶĂŶĐĞ�ĂŶĚ�ƚŚĞ�ƌĞƐƉĞĐƟǀ Ğ�ŽďůŝŐĂƟŽŶƐ�ŽĨ�ŵĂŶƵĨĂĐƚƵƌĞƌƐ�
and distributors. For those used to the UK established work in
this area, you are likely to have some arrangements already in
ƉůĂĐĞ�ďƵƚ�ƚŚŽƐĞ�ŶŽǁ �ƉƌŽƉŽƐĞĚ�ŝŶ�ƚŚĞ��^D ��ĚƌĂŌ�ŐƵŝĚĂŶĐĞ�ŐŽ�
further.

- Responsibilities of manufacturers

�ƌƟĐůĞ�Ϯϰ�ǁ ŝůů�ƌĞƋƵŝƌĞ�ƚŚĂƚ�ŝŶǀ ĞƐƚŵĞŶƚ�Į ƌŵƐ�ǁ ŚŝĐŚ�
manufacture financial instruments for sale to clients shall 
ensure that those financial instruments are designed to 
ŵĞĞƚ�ƚŚĞ�ŶĞĞĚƐ�ŽĨ�ĂŶ�ŝĚĞŶƟĮ ĞĚ�ƚĂƌŐĞƚ�ŵĂƌŬĞƚ�ŽĨ�ĞŶĚ�
clients within the relevant category of clients, the strategy
ĨŽƌ�ƚŚĞ�ĚŝƐƚƌŝďƵƟŽŶ�ŽĨ�ƚŚĞ�Į ŶĂŶĐŝĂů�ŝŶƐƚƌƵŵĞŶƚƐ�ŝƐ�
ĐŽŵƉĂƟďůĞ�ǁ ŝƚŚ�ƚŚĞ�ŝĚĞŶƟĮ ĞĚ�ƚĂƌŐĞƚ�ŵĂƌŬĞƚ�ĂŶĚ�ƚŚĞ�
investment firm takes reasonable steps to ensure that the 
Į ŶĂŶĐŝĂů�ŝŶƐƚƌƵŵĞŶƚ�ŝƐ�ĚŝƐƚƌŝďƵƚĞĚ�ƚŽ�ƚŚĞ�ŝĚĞŶƟĮ ĞĚ�ƚĂƌŐĞƚ�
market.  An investment firm must understand the financial 
instruments they offer or recommend, assess the 
ĐŽŵƉĂƟďŝůŝƚǇ�ŽĨ�ƚŚŽƐĞ�ŝŶƐƚƌƵŵĞŶƚƐ�ǁ ŝƚŚ�ƚŚĞ�ŶĞĞĚƐ�ŽĨ�ƚŚĞ�
clients to whom it provides investment services, also
ƚĂŬŝŶŐ�ŝŶƚŽ�ĂĐĐŽƵŶƚ�ƚŚĞ�ŝĚĞŶƟĮ ĞĚ�ƚĂƌŐĞƚ�ŵĂƌŬĞƚ�ŽĨ�ĞŶĚ�
clients and ensure that the financial instruments are 
offered or recommended only when this is in the interest 
of the client.

�^D ��ƌĞĨĞƌ�ƚŽ�ƚŚĞ��ŽŵŵŝƐƐŝŽŶΖƐ��ŽŶƐƵůƚĂƟŽŶ�ĨƌŽŵ�
December 2010 and concludes that the final version of the 
D ŝ&/��//�ƚĞǆƚ�ŝƐ�ĐŽŶƐŝƐƚĞŶƚ�ǁ ŝƚŚ�ƚŚĂƚ�ŽƌŝŐŝŶĂů�ĐŽŶƐƵůƚĂƟŽŶ�–
and ESMA also refer to the European Supervisory



6

�ƵƚŚŽƌŝƚǇΖƐ�ũŽŝŶƚ�ƉŽƐŝƟŽŶ�ŽŶ�ŵĂŶƵĨĂĐƚƵƌĞƌƐ�ƉƌŽĚƵĐƚ�
oversight and governance processes of November 2013
ĂŶĚ�/K^�K�ǁ ŽƌŬ�ŽŶ�ƚŚĞ�ƌĞŐƵůĂƟŽŶ�ŽĨ�ƐƚƌƵĐƚƵƌĞĚ�ƌĞƚĂŝů�
products, and finally ESMA's March 2014 opinion on 
ƐƚƌƵĐƚƵƌĞĚ�ƌĞƚĂŝů�ƉƌŽĚƵĐƚƐ�ĂŶĚ�ŐŽŽĚ�ƉƌĂĐƟĐĞƐ�ĨŽƌ�ƚŚĞŝƌ�
product governance arrangements. ESMA's May
�ŽŶƐƵůƚĂƟŽŶ�WĂƉĞƌ�ŐŽĞƐ�ŽŶ�ƚŽ�ƐĞƚ�ŽƵƚ�ĚĞƚĂŝůƐ�ŽĨ�ƉƌŽƉŽƐĂůƐ�
ĨŽƌ�ĂŵĞŶĚŝŶŐ�ƚŚĞ�D ŝ&/��/ŵƉůĞŵĞŶƟŶŐ��ŝƌĞĐƟǀ Ğ�ǁ ŚŝĐŚ͕ �ĨŽƌ�
example for product manufacturers, will oblige
manufacturers to devise requirements for the following:

- procedures and arrangements to ensure that conflicts 
ŽĨ�ŝŶƚĞƌĞƐƚ͕ �ŝŶĐůƵĚŝŶŐ�ƚŚŽƐĞ�ƌĞůĂƚĞĚ�ƚŽ�ƌĞŵƵŶĞƌĂƟŽŶ͕ �
are properly managed as part of product design,
ĐƌĞĂƟŽŶ�ĂŶĚ�ĚĞǀ ĞůŽƉŵĞŶƚ�ƉƌŽĐĞƐƐ͖

- ŐŽǀ ĞƌŶĂŶĐĞ�ƉƌŽĐĞƐƐĞƐ�ƚŽ�ĞŶƐƵƌĞ�Ğī ĞĐƟǀ Ğ�Žǀ ĞƌƐŝŐŚƚ�
and control over the product design and manufacture
process;

- ƚŚĞ�ĂƐƐĞƐƐŵĞŶƚ�ŽĨ�ƚŚĞ�ƉŽƚĞŶƟĂů�ƚĂƌŐĞƚ�ŵĂƌŬĞƚ�ĨŽƌ�ƚŚĞ�
products designed and developed to limit the risk of
products being sold to investors that are not
ĐŽŵƉĂƟďůĞ�ǁ ŝƚŚ�ƚŚĞŝƌ�ĐŚĂƌĂĐƚĞƌŝƐƟĐƐ͕ �ŶĞĞĚƐ�ĂŶĚ�
ŽďũĞĐƟǀ ĞƐ͖

- the assessment of risks of poor investor outcomes
posed by products in the circumstances that may
cause these outcomes to occur;

- ĚƵĞ�ĐŽŶƐŝĚĞƌĂƟŽŶ�ŽĨ�ƚŚĞ�ĐŚĂƌŐŝŶŐ�ƐƚƌƵĐƚƵƌĞ�ƉƌŽƉŽƐĞĚ�
for products and the extent to which this can impact
the outcomes for the target market;

- ƚŚĞ�ƉƌŽǀ ŝƐŝŽŶ�ŽĨ�ĂĚĞƋƵĂƚĞ�ŝŶĨŽƌŵĂƟŽŶ�ƚŽ�ĚŝƐƚƌŝďƵƚŽƌƐ�
to enable distributors to understand and sell the
product properly; and

- the regular review of the investment product offered 
or marketed taking into account any event that could
ŵĂƚĞƌŝĂůůǇ�Ăī ĞĐƚ�ƚŚĞ�ƉŽƚĞŶƟĂů�ƌŝƐŬ�ƚŽ�ƚŚĞ�ŝĚĞŶƟĮ ĞĚ�
target market to assess at least whether the product
ƌĞŵĂŝŶƐ�ĐŽŶƐŝƐƚĞŶƚ�Žƌ�ƚŚĞ�ŶĞĞĚƐ�ŽĨ�ƚŚĞ�ŝĚĞŶƟĮ ĞĚ�
ƚĂƌŐĞƚ�ŵĂƌŬĞƚ�ĂŶĚ�ǁ ŚĞƚŚĞƌ�ƚŚĞ�ŝŶƚĞŶĚĞĚ�ĚŝƐƚƌŝďƵƟŽŶ�
strategy remains appropriate. ESMA set out four
ƉŽƐƐŝďůĞ�ŽƉƟŽŶƐ�ĨŽƌ�ƚŚĞ�ĨƌĞƋƵĞŶĐǇ�ŽĨ�ƉƌŽĚƵĐƚ�ƌĞǀ ŝĞǁ Ɛ͘

- Responsibilities of distributors

�^D ��ƉƌŽƉŽƐĞ�ƚŚĂƚ�ŽďůŝŐĂƟŽŶƐ�ĨŽƌ�ĚŝƐƚƌŝďƵƚŽƌƐ�ŝŶĐůƵĚĞ͗

- product governance processes to ensure the products
and services the investment firm intends to offer are 
ĐŽŵƉĂƟďůĞ�ǁ ŝƚŚ�ƚŚĞ�ĐŚĂƌĂĐƚĞƌŝƐƟĐƐ͕ �ŽďũĞĐƟǀ ĞƐ�ĂŶĚ�
ŶĞĞĚƐ�ŽĨ�ƚŚĞ�ŝĚĞŶƟĮ ĞĚ�ƚĂƌŐĞƚ�ŵĂƌŬĞƚ͖

- the periodic review of those arrangements to ensure
they remain robust and fit for purpose; 

- ƚŚĞ�ƉƌŽǀ ŝƐŝŽŶ�ŽĨ�ƐĂůĞƐ�ŝŶĨŽƌŵĂƟŽŶ�ƚŽ�ŵĂŶƵĨĂĐƚƵƌĞƌƐ�ƚŽ�
ĂƐƐŝƐƚ�ŵĂŶƵĨĂĐƚƵƌĞƌƐ�ŝŶ�ŵĞĞƟŶŐ�ƚŚĞŝƌ�ƉŽƐƚ�ƐĂůĞ�ƉƌŽĚƵĐƚ�
ŐŽǀ ĞƌŶĂŶĐĞ�ƌĞƐƉŽŶƐŝďŝůŝƟĞƐ�– which might assist the
current dilemma for manufacturers that they simply
ǁ ŝůů�ŶŽƚ�ŬŶŽǁ �ǁ ŚĂƚ�ŚĂƉƉĞŶƐ�ŝŶ�ƚŚĞ�ĚŝƐƚƌŝďƵƟŽŶ�ĐŚĂŝŶ͖

- ƚŚĞ�ŝŶǀ Žůǀ ĞŵĞŶƚ�ŽĨ�ƚŚĞ�ĐŽŵƉůŝĂŶĐĞ�ĨƵŶĐƟŽŶ�ŝŶ�ƚŚĞ�
development and product review of product

governance arrangements in order to detect any risk
of failure by distributors to comply with their
ŽďůŝŐĂƟŽŶƐ͖ �

- the endorsement of the management body or other
corresponding governing body of the range of
investment products and services that will be offered 
ĂŶĚ�ƚŚĞŝƌ�ƌĞƐƉĞĐƟǀ Ğ�ƚĂƌŐĞƚ�ŵĂƌŬĞƚƐ�ĂŶĚ�ƚŚĞ�ƉƌŽǀ ŝƐŝŽŶ�
ŽĨ�ŝŶĨŽƌŵĂƟŽŶ�ƚŽ�ƐĞŶŝŽƌ�ŵĂŶĂŐĞŵĞŶƚ�ŝŶ�ƚŚĞ�
ĐŽŵƉůŝĂŶĐĞ�ĨƵŶĐƟŽŶƐ�ƉĞƌŝŽĚŝĐ�ƌĞƉŽƌƚƐ�ƚŽ�ƚŚĞ�
management body; and

- when investments are manufactured or issued by
third country firms or non MiFID firms, distributors 
must take all reasonable steps to ensure that the level
ŽĨ�ƉƌŽĚƵĐƚ�ŝŶĨŽƌŵĂƟŽŶ�ŽďƚĂŝŶĞĚ�ĨŽƌ�ĂŶǇ�
manufacturer/issuer is of a reliable and adequate
standard to ensure that products will be distributed in
ĂĐĐŽƌĚĂŶĐĞ�ǁ ŝƚŚ�ƚŚĞ�ĐŚĂƌĂĐƚĞƌŝƐƟĐƐ͕ �ŽďũĞĐƟǀ ĞƐ�ĂŶĚ�
needs of the target market – given the lack of detailed
due diligence, say, on some offshore fund products, 
ƚŚŝƐ�ƐŚŽƵůĚ�ŚŽƉĞĨƵůůǇ�ŝŶĐƌĞĂƐĞ�ƚŚĞ�ůĞǀ Ğů�ŽĨ�ŝŶĨŽƌŵĂƟŽŶ�
of which some distributors appraise themselves
ďĞĨŽƌĞ�ƉƌŽŵŽƟŶŐ�ƚŚĞŵ�ƚŽ�ƚŚĞŝƌ�ĐůŝĞŶƚƐ͘
Note that the final distributor in the chain, i.e. the 
Į ƌŵ�ǁ ŝƚŚ�ƚŚĞ�ĚŝƌĞĐƚ�ĐůŝĞŶƚ�ƌĞůĂƟŽŶƐŚŝƉ͕ �ŚĂƐ�ƚŚĞ�
ƵůƟŵĂƚĞ�ƌĞƐƉŽŶƐŝďŝůŝƚǇ�ƚŽ�ŵĞĞƚ�ƚŚĞƐĞ�ƉƌŽĚƵĐƚ�
ŐŽǀ ĞƌŶĂŶĐĞ�ŽďůŝŐĂƟŽŶƐ�ďƵƚ�ƚŚĞ�ŝŶƚĞƌŵĞĚŝĂƚĞ�
distributor firm(s) must perform certain limited 
ĨƵŶĐƟŽŶƐ�ƚŽ�ĞŶƐƵƌĞ�ƚŚĂƚ�ƚŚĞ�ƌĞůĞǀ ĂŶƚ�ƉƌŽĚƵĐƚ�
ŝŶĨŽƌŵĂƟŽŶ�ŝƐ�ƉĂƐƐĞĚ�ƚŽ�ƚŚĞ�Į ŶĂů�ĚŝƐƚƌŝďƵƚŽƌ�ĂŶĚ͕ �ŝŶ�
reverse, if the product manufacturer requires
ŝŶĨŽƌŵĂƟŽŶ�ŽŶ�ƉƌŽĚƵĐƚ�ƐĂůĞƐ�ƚŽ�ĐŽŵƉůǇ�ǁ ŝƚŚ�ŝƚƐ�
ƉƌŽĚƵĐƚ�ŐŽǀ ĞƌŶĂŶĐĞ�ŽďůŝŐĂƟŽŶƐ͕ �ƚŚĞ�ŝŶƚĞƌŵĞĚŝĂƚĞ�
firm must enable them to obtain it – and apply the 
ƉƌŽĚƵĐƚ�ŐŽǀ ĞƌŶĂŶĐĞ�ŽďůŝŐĂƟŽŶƐ�ĨŽƌ�ŵĂŶƵĨĂĐƚƵƌĞƌƐ�ĂƐ�
ƌĞůĞǀ ĂŶƚ�ŝŶ�ƌĞůĂƟŽŶ�ƚŽ�ƚŚĞ�ƐĞƌǀ ŝĐĞ�ƚŚĞǇ�ƉƌŽǀ ŝĚĞ͘��

/ƚ�ǁ ŝůů�ďĞ�ŝŶƚĞƌĞƐƟŶŐ�ƚŽ�ƐĞĞ�ŚŽǁ �ĚĞƚĂŝůĞĚ�ƚŚĞ�ŝĚĞŶƟĮ ĐĂƟŽŶ�
ŽĨ�ƚĂƌŐĞƚ�ŵĂƌŬĞƚƐ�ŶĞĞĚƐ�ƚŽ�ďĞ͘��dŚĞ�ĚƌĂŌ�dĞĐŚŶŝĐĂů�
Guidance indicates "The target market must be specified 
at a sufficiently granular level to avoid the inclusion of any 
ŐƌŽƵƉ�ŽĨ�ŝŶǀ ĞƐƚŽƌƐ�ĨŽƌ�ǁ ŚŽƐĞ�ŶĞĞĚƐ͕ �ĐŚĂƌĂĐƚĞƌŝƐƟĐƐ�ĂŶĚ�
ŽďũĞĐƟǀ ĞƐ�ŽĨ�ƚŚĞ�ƉƌŽĚƵĐƚ�ŝƐ�ŶŽƚ�ĐŽŵƉĂƟďůĞ". This seems a
ƐŽŵĞǁ ŚĂƚ�ŶĞŐĂƟǀ Ğ�ǁ ĂǇ�ŽĨ�ĂƉƉƌŽĂĐŚŝŶŐ�ŵĂƩ ĞƌƐ�ĂŶĚ�ĂůƐŽ�
ŵĂŶƵĨĂĐƚƵƌĞƌƐ�ǁ ŝůů�ŽŌĞŶ�ƐƚƌƵŐŐůĞ�ƚŽ�ŬŶŽǁ �ƚŚĞ�ŝŶǀ ĞƐƚŽƌƐ�ƚŽ�
ǁ ŚŽŵ�ĚŝƐƚƌŝďƵƚŽƌƐ�ŵĂǇ�ďĞ�ƉƌŽŵŽƟŶŐ�ƉƌŽĚƵĐƚƐ͘ ��&Žƌ�ůĂƌŐĞƌ�
Į ƌŵƐ�ǁ ŚŝĐŚ�ĐĂŶ�ƚƌĂŝŶ�ĂŶĚ�ĐŽŶƐƚƌĂŝŶ�ƚŚĞŝƌ�ĚŝƐƚƌŝďƵƟŽŶ�
ĐŚĂŶŶĞů�ĂĐƟǀ ŝƟĞƐ�ŝŶ�ƚŚĞŝƌ�ůŝŬĞůǇ�ŶĞǁ �ǁ ŽƌŬƐƚƌĞĂŵƐ�ŝŶ�ƚŚŝƐ�
ĂƌĞĂ͕ �ƚŚĞƌĞ�ŵĂǇ�ďĞ�Ă�ƉƌĂĐƟĐĂů�ƐŽůƵƟŽŶ͘ ��dŚĞ�ŝƐƐƵĞ�ŵĂǇ�
ǁ Ğůů�ďĞ�ƉĂƌƟĐƵůĂƌůǇ�ĐŽŶĐĞƌŶŝŶŐ�ƚŚŽƵŐŚ�ĨŽƌ�ƐŵĂůůĞƌ�
ŵĂŶƵĨĂĐƚƵƌĞƌƐ�ǁ ŚŽ�ĂƌĞ�ƐŝŵƉůǇ�ŶŽƚ�ŝŶ�Ă�ƉŽƐŝƟŽŶ�ƚŽ�
undertake such an exercise.

The scope of MiFID II is therefore wide ranging and will have an
Ğī ĞĐƚ�ŽŶ�Ăůů�ŵĂŶŶĞƌ�ŽĨ�ĂĐƟǀ ŝƟĞƐ�ŽĨ�ĂƐƐĞƚ�ŵĂŶĂŐĞƌƐ͘ ��/Ŷǀ ĞƐƚŵĞŶƚ�
firms should ensure that they keep abreast of the detailed ESMA 
work on the MiFID II Level 2 measures in order that they can work
ŽƵƚ�ƚŚĞ�ŝŵƉůŝĐĂƟŽŶƐ�ĨŽƌ�ƚŚĞŝƌ�ďƵƐŝŶĞƐƐĞƐ�ŝŶ�ŐŽŽĚ�ƟŵĞ�ďĞĨŽƌĞ�
MiFID II takes effect in 2017. 
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Appendix 1: MiFID II: Expected timeline
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Appendix 2: FCA publication: MiFID II: what is changing
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Brussels /  Düsseldorf  / Hamburg / London / Manchester / Munich / Palo Alto / Paris / Shanghai / ϐ����ϐ�����Ǥ��� ��������������������������������������������������������������������������������������������������������������

dŚŝƐ�ƉƵďůŝĐĂƟŽŶ�ŝƐ�ŶŽƚ�Ă�ƐƵďƐƟƚƵƚĞ�ĨŽƌ�ĚĞƚĂŝůĞĚ�ĂĚǀ ŝĐĞ�ŽŶ�ƐƉĞĐŝĮ Đ�ƚƌĂŶƐĂĐƟŽŶƐ�ĂŶĚ�ƐŚŽƵůĚ�ŶŽƚ�ďĞ�ƚĂŬĞŶ�ĂƐ�ƉƌŽǀ ŝĚŝŶŐ�ůĞŐĂů�advice on any of the topics discussed.
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