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Deferred prosecution agreements Q&A

Deferred Prosecution Agreements — what are
they and how do they work?

What is a deferred prosecution agreement?
��ĚĞĨĞƌƌĞĚ�ƉƌŽƐĞĐƵƟŽŶ�ĂŐƌĞĞŵĞŶƚ�;ΖĂ��W�ΖͿ�ŝƐ�ĂŶ�ĂŐƌĞĞŵĞŶƚ�
ďĞƚǁ ĞĞŶ�Ă�ƉƌŽƐĞĐƵƚŽƌ�ĂŶĚ�ĂŶ�ŽƌŐĂŶŝƐĂƟŽŶ�ǁ ŚŽŵ�ƚŚĞ�ƉƌŽƐĞĐƵƚŽƌ�
ŝƐ� ĐŽŶƐŝĚĞƌŝŶŐ� ƉƌŽƐĞĐƵƟŶŐ͘� �W�Ɛ� ƉƌŽǀ ŝĚĞ� Ă� ŵĞĐŚĂŶŝƐŵ� ĨŽƌ
Ğī ĞĐƟǀ ĞůǇ�ƐĞƩ ůŝŶŐ�ƚŚĞ�ĐƌŝŵŝŶĂů�ůŝĂďŝůŝƚǇ�ŽĨ�Ă�ĐŽƌƉŽƌĂƚĞ�ĞŶƟƚǇ�
ǁ ŝƚŚŽƵƚ�ƉƌŽƐĞĐƵƟŽŶ͕ �ŝŶ�ƌĞƚƵƌŶ�ĨŽƌ�ƚŚĞ�ĐŽƌƉŽƌĂƚĞ�ĂŐƌĞĞŝŶŐ�ƚŽ�Ă�
ŶƵŵďĞƌ�ŽĨ�ƚĞƌŵƐ�ĂŶĚ�ĐŽŶĚŝƟŽŶƐ͘ �hŶĚĞƌ�Ă��W�͕ �ƚŚĞ�ĐƌŝŵŝŶĂů�
ƉƌŽĐĞĞĚŝŶŐƐ�ĂŐĂŝŶƐƚ�ƚŚĞ�ĐŽƌƉŽƌĂƚĞ�ĂƌĞ�ƐƵƐƉĞŶĚĞĚ�ƵŶƟů�ƚŚĞ��W��
expires. On expiry of the DPA, the criminal proceedings are
ĚŝƐĐŽŶƟŶƵĞĚ͘

dŚĞƐĞ�ƚǇƉĞƐ�ŽĨ�ĂŐƌĞĞŵĞŶƚƐ�ŚĂǀ Ğ�ŽŌĞŶ�ďĞĞŶ�ƵƐĞĚ�ďǇ�ƉƌŽƐĞĐƵƚŽƌƐ�
in the United States.

Who can enter into DPAs?

�ŽĚǇ�ĐŽƌƉŽƌĂƚĞƐ͕ �ƉĂƌƚŶĞƌƐŚŝƉƐ�ĂŶĚ�ƵŶŝŶĐŽƌƉŽƌĂƚĞĚ�ĂƐƐŽĐŝĂƟŽŶƐ�
may enter into DPAs. DPAs are not available to individuals
suspected of an offence.  

Which offences do DPAs apply to?

DPAs may be entered into in respect of a range of fraud and
ĐŽƌƌƵƉƟŽŶ�ƌĞůĂƚĞĚ�Žī ĞŶĐĞƐ͘ �dŚĞƐĞ�ŝŶĐůƵĚĞ�ƚŚĞŌ͕ �ďƌŝďĞƌǇ�ĂŶĚ�
money laundering offences. 

/ƚ�ĐĂŶ�ďĞ�ĂŶƟĐŝƉĂƚĞĚ�ƚŚĂƚ��W�Ɛ�ǁ ŝůů�ďĞĐŽŵĞ�ĐŽŵŵŽŶ�ŝŶ��ƌŝďĞƌǇ�
�Đƚ�ĐĂƐĞƐ͕ �ǁ ŚĞƌĞ�ĐŽŵŵĞƌĐŝĂů�ŽƌŐĂŶŝƐĂƟŽŶƐ�ĂƌĞ�ĨĂĐĞĚ�ǁ ŝƚŚ�ƐƚƌŝĐƚ�
ůŝĂďŝůŝƚǇ�ĨŽƌ�ƚŚĞ�ĂĐƟŽŶƐ�ŽĨ�ƚŚŝƌĚ�ƉĂƌƟĞƐ�ƚŚĂƚ�ĂƌĞ�ĂƐƐŽĐŝĂƚĞĚ�ǁ ŝƚŚ�
them.

What requirements might a DPA include?

A DPA may include a broad range of terms. These may include the
following:

 To pay the prosecutor a financial penalty 

 dŽ�ĐŽŵƉĞŶƐĂƚĞ�ǀ ŝĐƟŵƐ�ŽĨ�ƚŚĞ�ĂůůĞŐĞĚ�Žī ĞŶĐĞ�

 To pay the prosecutor's costs

 To implement a compliance programme

 dŽ�ĐŽŽƉĞƌĂƚĞ�ŝŶ�ĂŶǇ�ŝŶǀ ĞƐƟŐĂƟŽŶ�ƌĞůĂƚĞĚ�ƚŽ�ƚŚĞ�ĂůůĞŐĞĚ�
offence  

���W��ŵƵƐƚ�ĐŽŶƚĂŝŶ�Ă�ƐƚĂƚĞŵĞŶƚ�ŽĨ�ĨĂĐƚƐ�ƌĞůĂƟŶŐ�ƚŽ�ƚŚĞ�ĂůůĞŐĞĚ�
offence. These may include admissions by the commercial 
ŽƌŐĂŶŝƐĂƟŽŶ͕ �ďƵƚ�ƚŚĞƌĞ�ŝƐ�ŶŽ�ƌĞƋƵŝƌĞŵĞŶƚ�ĨŽƌ�ĨŽƌŵĂů�ĂĚŵŝƐƐŝŽŶƐ�
of guilt.

A DPA will normally also contain a warranty as to the accuracy
ĂŶĚ�ĐŽŵƉůĞƚĞŶĞƐƐ�ŽĨ�ƚŚĞ�ŝŶĨŽƌŵĂƟŽŶ�ƉƌŽǀ ŝĚĞĚ�ƚŽ�ƚŚĞ�ƉƌŽƐĞĐƵƚŽƌ�
ĚƵƌŝŶŐ�ŶĞŐŽƟĂƟŽŶƐ͘

����� �������ϐ�������������������������������� ��������
��ϐ������ ����������������ǫ

The financial penalty under a DPA must be broadly comparable to 
the fine that would be imposed following a guilty plea. This is a 
maximum of a one-ƚŚŝƌĚ�ƌĞĚƵĐƟŽŶ͘ ��Ƶƚ�ƚŚĞƌĞ�ŵĂǇ�ĂůƐŽ�ďĞ�ĂŶ�
ĂĚĚŝƟŽŶĂů�ƌĞĚƵĐƟŽŶ�ǁ ŚĞƌĞ�ĂŶ�ŽƌŐĂŶŝƐĂƟŽŶ�ĂƐƐŝƐƚƐ͕ �ĨŽƌ�ĞǆĂŵƉůĞ͕�
ŝŶ�ƚŚĞ�ŝŶǀ ĞƐƟŐĂƟŽŶ�Žƌ�ƉƌŽƐĞĐƵƟŽŶ�ŽĨ�Žī ĞŶĚŝŶŐ�ďǇ�ŽƚŚĞƌƐ͘ �dŚĞ�
Sentencing Council for England and Wales has published
sentencing guidelines for financial crimes (specifically bribery, 
fraud and money laundering) for corporate offenders. These 
guidelines will inform the level of financial penalty payable under 
a DPA.

Will a commercial organisation have a right to
commence negotiations with the prosecutor for a DPA?

E Ž͘ �dŚĞ�ŝŶǀ ŝƚĂƟŽŶ�ƚŽ�ŶĞŐŽƟĂƚĞ�Ă��W��ŝƐ�Ă�ŵĂƩ Ğƌ�ĨŽƌ�ƚŚĞ�
ƉƌŽƐĞĐƵƚŽƌΖƐ�ĚŝƐĐƌĞƟŽŶ͘ �t ŚĞŶ�ĐŽŶƐŝĚĞƌŝŶŐ�ǁ ŚĞƚŚĞƌ�Ă��W��ŝƐ�ůŝŬĞůǇ�
to be appropriate, the prosecutor will have regard to various
ĐŽĚĞƐ�ŽĨ�ƉƌĂĐƟĐĞ͕�ŝŶĐůƵĚŝŶŐ�Ă��ŽĚĞ�ŽĨ�WƌĂĐƟĐĞ�ŐŽǀ ĞƌŶŝŶŐ��W�Ɛ͘

We consider, however, that there may be scope for a commercial
ŽƌŐĂŶŝƐĂƟŽŶ�ƚŽ�ŶĞŐŽƟĂƚĞ�Ă��W��ŝŶǀ ŝƚĂƟŽŶ�ƚŚƌŽƵŐŚ�Ă�ƉƌŽĐĞƐƐ�ŽĨ�
ΖƐĞůĨ�ƌĞƉŽƌƟŶŐΖ͘

Does the court need to approve the DPA?

Yes. At a preliminary hearing, the court must declare that the DPA
ŝƐ�ůŝŬĞůǇ�ƚŽ�ďĞ�ŝŶ�ƚŚĞ�ŝŶƚĞƌĞƐƚƐ�ŽĨ�ũƵƐƟĐĞ͖�ĂŶĚ�ƚŚĂƚ�ƚŚĞ�ƉƌŽƉŽƐĞĚ�
ƚĞƌŵƐ�ŽĨ�ƚŚĞ��W��ĂƌĞ�ĨĂŝƌ͕�ƌĞĂƐŽŶĂďůĞ�ĂŶĚ�ƉƌŽƉŽƌƟŽŶĂƚĞ͘��ŌĞƌ�
ƚŚĞ�ƉƌŽƐĞĐƵƚŽƌ�ĂŶĚ�ƚŚĞ�ŽƌŐĂŶŝƐĂƟŽŶ�ŚĂǀ Ğ�ĂŐƌĞĞĚ�ƚŚĞ�ƚĞƌŵƐ�ŽĨ�Ă�
DPA, a final hearing will take place. At that hearing, in order for 
ƚŚĞ��W��ƚŽ�ĐŽŵĞ�ŝŶƚŽ�ĨŽƌĐĞ͕�ƚŚĞ�ĐŽƵƌƚ�ŵƵƐƚ�ďĞ�ƐĂƟƐĮ ĞĚ�ƚŚĂƚ�ƚŚĞ�
�W��ŝƐ�ŝŶ�ƚŚĞ�ŝŶƚĞƌĞƐƚƐ�ŽĨ�ũƵƐƟĐĞ͕�ĂŶĚ�ƚŚĞ�ƚĞƌŵƐ�ŽĨ�ƚŚĞ��W��ĂƌĞ�
ĨĂŝƌ͕�ƌĞĂƐŽŶĂďůĞ�ĂŶĚ�ƉƌŽƉŽƌƟŽŶĂƚĞ͘�
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Is the existence of a DPA made public?

dŚĞ�ŶĞŐŽƟĂƟŽŶ�ƉƌŽĐĞƐƐ�ůĞĂĚŝŶŐ�ƵƉ�ƚŽ�Ă��W��ĂŶĚ�ƚŚĞ�ƉƌĞůŝŵŝŶĂƌǇ�
ĐŽƵƌƚ� ŚĞĂƌŝŶŐ�ƐŚŽƵůĚ�ďĞ�ĐŽŶĮ ĚĞŶƟĂů͘� , Žǁ Ğǀ Ğƌ͕� ŝĨ� ƚŚĞ�ĐŽƵƌƚ�
decides to approve the DPA, it must give reasons for doing so in
public. Furthermore, the DPA will be published, unless the
prosecutor is prevented from doing so by an enactment or if there
is a risk of prejudicing any other legal proceedings.

If the negotiation process fails, what will happen to
information provided by the organisation to the
prosecutor in the negotiation process?

dŚĞ� �ŽĚĞ� ŽĨ� WƌĂĐƟĐĞ� ŐŽǀ ĞƌŶŝŶŐ� �W�Ɛ� ŵĂŬĞƐ� ŝƚ� ĐůĞĂƌ� ƚŚĂƚ�
documents provided to the prosecutor during the course of any
ŶĞŐŽƟĂƟŽŶƐ�ǁ ŽƵůĚ�ďĞ�Ăǀ ĂŝůĂďůĞ�ƚŽ�ďĞ�ƵƐĞĚ�ďǇ�ƚŚĞ�ƉƌŽƐĞĐƵƚŽƌ�ŝŶ�Ă�
ƐƵďƐĞƋƵĞŶƚ�ƉƌŽƐĞĐƵƟŽŶ�ŽĨ�ƚŚĞ�ŽƌŐĂŶŝƐĂƟŽŶ�ŝĨ�ƚŚĞ��W��ŶĞŐŽƟĂƟŽŶ�
failed.

What happens if the terms of a DPA are breached?

The prosecutor can apply to the court. If the court finds that an 
ŽƌŐĂŶŝƐĂƟŽŶ�ŚĂƐ�ĨĂŝůĞĚ�ƚŽ�ĐŽŵƉůǇ�ǁ ŝƚŚ�ƚŚĞ�ƚĞƌŵƐ�ŽĨ�ŝƚƐ��W�͕ �ŝƚ�ŵĂǇ�
ĞŝƚŚĞƌ� ŝŶǀ ŝƚĞ� ƚŚĞ� ƉƌŽƐĞĐƵƚŽƌ� ĂŶĚ� ƚŚĞ� ŽƌŐĂŶŝƐĂƟŽŶ� ƚŽ� ĂŐƌĞĞ�
ƉƌŽƉŽƐĂůƐ�ƚŽ�ƌĞŵĞĚǇ�ƚŚĞ�ŽƌŐĂŶŝƐĂƟŽŶΖƐ�ĨĂŝůƵƌĞ�ƚŽ�ĐŽŵƉůǇ�ǁ ŝƚŚ�ƚŚĞ�
DPA, or it may terminate the DPA.

Will the legislation that applies to DPAs be
retrospective in effect?

zĞƐ͘ ��W�Ɛ�ĐĂŶ�ďĞ�ƵƐĞĚ�ĂŌĞƌ�Ϯϰ�&ĞďƌƵĂƌǇ�ϮϬϭϰ�ŝŶ�ƌĞƐƉĞĐƚ�ŽĨ�
ĐŽŶĚƵĐƚ�ƚŚĂƚ�ƚŽŽŬ�ƉůĂĐĞ�Ăƚ�ĂŶǇ�ƟŵĞ�ďĞĨŽƌĞ�ƚŚĂƚ�ĚĂƚĞ͘

Does this mean the end of civil settlements with the
��������	 �������ϐ���ǫ�

E Ž͘ ��ƌŝŵŝŶĂů�ĐŽŶĚƵĐƚ�ĐĂŶ�ƐƟůů�ďĞ�ĚĞĂůƚ�ǁ ŝƚŚ�ďǇ�ǁ ĂǇ�ŽĨ�Ă�Đŝǀ ŝů�
recovery order, in appropriate cases.

Contacts

Clients say Tony Lewis “has vast experience in the
field”.  Another source describes him as “very
experienced, knowledgeable in this area and
ƉƌĂĐƟĐĂů�͘��, Ğ�ůŽŽŬƐ�ĨŽƌ�ƐŽůƵƟŽŶƐ�ĂŶĚ�ƚŚŝŶŬƐ�ĂďŽƵƚ�
clients’ end goals.” , Ğ�ůĞĂĚƐ�ƚŚĞ�ĨƌĂƵĚ�ĂŶĚ�ĂŶƟ-
ĐŽƌƌƵƉƟŽŶ�ƚĞĂŵ͘ �

Quotation from
Chambers UK 2016

Alexandra Underwood
Partner - London

E: ���������Ǥ���������̷ ϐ����ϐ�����Ǥ���
T: +44 (0)20 7861 4666

Tony Lewis
Partner - London

E: ����Ǥ�����̷ ϐ����ϐ�����Ǥ���
T: +44 (0)20 7861 4940

"Fieldfisher’s department is headed by Tony Lewis, 
who ‘has excellent strategic vision.”

Quotation from
Legal 500 2015

"They give good, sound advice. They ensure that
ƚŚĞǇ�ŵĞĞƚ�ƚŚĞ�ĐůŝĞŶƚΖƐ�ŽďũĞĐƟǀ ĞƐ�ĂŶĚ�ƉƌŽǀ ŝĚĞ�Ă�ŐŽŽĚ�
service. They are knowledgeable in this field, easy to 
ǁ ŽƌŬ�ǁ ŝƚŚ ͕ �ƉƌĂĐƟĐĂů�ĂŶĚ�ƚŚĞǇ�ůŝƐƚĞŶ�ƚŽ�ŽƵƌ�ĐŽŶĐĞƌŶƐ͘ Η

ΗdŚĞǇΖǀ Ğ�ŐŽƚ�ŐƌĞĂƚ�ĐĂƐĞƐ͕ �ǁ ŚŝĐŚ�ĂƌĞ�ũƵƐƚ�ďĞĂƵƟĨƵůůǇ�
prepared.”

“They Őŝǀ Ğ�ƚŚĞŝƌ�ĐůŝĞŶƚƐ�Ă�ĨĂŶƚĂƐƟĐ�ƐĞƌǀ ŝĐĞ͘Η

Quotations from
Chambers UK 2016


