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Assessing the outcome of the FCA's Asset Management Market Study

dŚĞ�ĐĞŶƚƌĂů�ƚŚĞŵĞ�ĨƌŽŵ�ƚŚĞ�&���ŝƐ�ƚĂŬŝŶŐ�ĂĐƟŽŶ�ŝŶ�ƌĞƐƉĞĐƚ�
ŽĨ�h<�ĂƵƚŚŽƌŝƐĞĚ�ĨƵŶĚƐ�ŝŶ�ŽƌĚĞƌ�ƚŽ�ŝŵƉƌŽǀ Ğ�ĐŽŵƉĞƟƟŽŶ�ŝŶ�
this industry for consumers.

dŚĞ�ŬĞǇ�ĨŽĐƵƐ�ŝƐ�ŽŶ�ŝŵƉƌŽǀ ŝŶŐ�ŵĂƩ ĞƌƐ�ĨŽƌ�ĐŽŶƐƵŵĞƌƐ͕ �ĂŶĚ�
specifically in the light of the FCA's view that there is 
Ğǀ ŝĚĞŶĐĞ�ŽĨ�ǁ ĞĂŬ�ƉƌŝĐĞ�ĐŽŵƉĞƟƟŽŶ�ŝŶ�Ă�ŶƵŵďĞƌ�ŽĨ�ĂƌĞĂƐ�ŽĨ�
the asset management industry.

April publications

�Ɖƌŝů�ϮϬϭϴ�ƐĂǁ �ƚŚĞ�ƉƵďůŝĐĂƟŽŶ�ŽĨ�Ă�ŶƵŵďĞƌ�ŽĨ�ĚŽĐƵŵĞŶƚƐ͘ ��

We now have details of the FCA's plans to implement
changes pursuant to their Asset Management Market Study.
We have an eighteen page set of amendments for the first 
ƐĞƚ�ŽĨ�Į ŶĂů�ƌƵůĞƐ�ĂŶĚ�ŝŶ�Ă�ĨƵƌƚŚĞƌ�ĐŽŶƐƵůƚĂƟŽŶ�ŽŶ�ĨƵƌƚŚĞƌ�
remedies.

Pursuant to the Final Report on the Asset Management
Market Study and the preceding Interim Report, we now
have:

 Policy Statement PS18/8 of April 2018 which sets out
feedback and final rules to CP17/18   

This Policy Statement covers fund governance,
moving investors between share classes and dealing
profit issues.   

/Ŷ�ĂĚĚŝƟŽŶ͕ �ŝƚ�ŝŶĐůƵĚĞƐ�&ŝŶĂůŝƐĞĚ�' ƵŝĚĂŶĐĞ�– FG18/3
on changing clients to post RDR unit classes, so that it
is easier for AFMs to move investors from more
expensive share classes to cheaper but otherwise
ŝĚĞŶƟĐĂů�ƐŚĂƌĞ�ĐůĂƐƐĞƐ�;ǁ ŚŝĐŚ�ŵĂŬĞƐ�ĐŚĂŶŐĞƐ�ĨƌŽŵ�
ƚŚĞ�&' ϭϰͬ ϰ�ƉƵďůŝĐĂƟŽŶͿ͘

 Ă�ƐĞĐŽŶĚ��ŽŶƐƵůƚĂƟŽŶ�;�W�ϭϴͬ ϵͿ�ƉƌŽƉŽƐŝŶŐ�ǀ ĂƌŝŽƵƐ�
ĂĚĚŝƟŽŶĂů�ĐŚĂŶŐĞƐ�

dŚŝƐ��ŽŶƐƵůƚĂƟŽŶ�ƐĞƚƐ�ŽƵƚ�ƉƌŽƉŽƐĂůƐ�ĨŽƌ�ŝŵƉƌŽǀ ŝŶŐ�
ĨƵŶĚ�ŽďũĞĐƟǀ ĞƐ�ĂŶĚ�ƵƐĞ�ŽĨ�ďĞŶĐŚŵĂƌŬƐ͘

There is also a third element to note– although not one set
out in these papers. As the FCA point out, MiFID II and
PRIIPs have recently introduced greater disclosure of all

ĐŽƐƚƐ�ĂŶĚ�ĐŚĂƌŐĞƐ͕ �ŝŶĐůƵĚŝŶŐ�ƚƌĂŶƐĂĐƟŽŶ�ĐŽƐƚƐ͘ ��t ŚĞƚŚĞƌ�ŽĨ�
ĐŽƵƌƐĞ�ƚŚĞ�ǁ ĂǇ�ŝŶ�ǁ ŚŝĐŚ�ƚŚĞƐĞ�ƌĞƋƵŝƌĞ�ƉƌĞƐĞŶƚĂƟŽŶ�ŽĨ�
ŝŶĨŽƌŵĂƟŽŶ�ŝƐ�ŚĞůƉĨƵů�ŝƐ�ĂŶŽƚŚĞƌ�ŵĂƩ Ğƌ�ďƵƚ͕ �ĨŽƌ�ƚŚĞ�
moment pre Brexit, there must be compliance with these
new disclosure requirements. The FCA published results of
ƐŽŵĞ�ďĞŚĂǀ ŝŽƵƌĂů�ƚĞƐƟŶŐ�ĂůŽŶŐƐŝĚĞ�Ŵϭϴͬ ϴ�ŝŶ�KĐĐĂƐŝŽŶĂů�
Paper 32 – ΗE Žǁ �ǇŽƵ�ƐĞĞ�ŝƚ͗ �ĚƌĂǁ ŝŶŐ�ĂƩ ĞŶƟŽŶ�ƚŽ�ĐŚĂƌŐĞƐ�ŝŶ�
the asset management industry." Firms are asked to
consider the results when thinking about how their
disclosures are working.

&ŝŶĂůůǇ͕�ƚŚĞƌĞ�ŝƐ�Ă�ƐĞƉĂƌĂƚĞ�/ŶƐƟƚƵƟŽŶĂů��ŝƐĐůŽƐƵƌĞ�t ŽƌŬŝŶŐ�
Group which is seeking to agree a disclosure framework to
support consistent disclosure of costs and charges to
ŝŶƐƟƚƵƟŽŶĂů�ŝŶǀ ĞƐƚŽƌƐ͘

�ůů�ŽĨ�ƚŚĞƐĞ�ŝŶŝƟĂƟǀ ĞƐ�ĂƌĞ�ĚŝƐƟŶĐƚ�ĨƌŽŵ�ƚŚĞ�ZĞĨĞƌĞŶĐĞ�ŽĨ�ƚŚĞ�
/Ŷǀ ĞƐƚŵĞŶƚ��ŽŶƐƵůƚĂŶĐǇ�ŵĂƌŬĞƚ�ƚŽ�ƚŚĞ��ŽŵƉĞƟƟŽŶ�ĂŶĚ�
D ĂƌŬĞƚƐ��ƵƚŚŽƌŝƚǇ�;Η�D �ΗͿ�ĨŽƌ�Ă�ŵĂƌŬĞƚ�ŝŶǀ ĞƐƟŐĂƟŽŶ�
which is now underway. The CMA is issuing a series of
ĐŽŶƐƵůƚĂƟǀ Ğ�ǁ ŽƌŬŝŶŐ�ƉĂƉĞƌƐ�ĂƐ�ƉĂƌƚ�ŽĨ�ƚŚĞŝƌ�ŝŶǀ ĞƐƟŐĂƟŽŶ͕ �
the most recent April one being on trustee engagement.

New provisions pursuant to PS 18/8

WŽůŝĐǇ�̂ ƚĂƚĞŵĞŶƚ�ϭϴͬ ϴ�ŝŶĐůƵĚĞƐ�ĂůƚĞƌĂƟŽŶƐ�ƚŽ�ƚŚĞ�
governance arrangements for UK authorised investment
funds, and also gives feedback on how the FCA's proposals
about how the changes would work together with the
Senior Managers regime discussed in CP17/18 but on which
ƚŚĞ�ĨŽƌŵĂů�ĐŽŶƐƵůƚĂƟŽŶ�ǁ ĂƐ�ĐŽǀ ĞƌĞĚ�ŝŶ��Wϭϳ ͬ Ϯϱ͘ ��

These measures are designed to strengthen and clarify the
duty on authorised fund managers (AFMs) to act as agents
for their underlying investors and focus on fund managers'
governance arrangements and the value they deliver for
investors.

First, and perhaps foremost, improving fund
governance

 �ĐƟŶŐ�ŝŶ�ƚŚĞ�ďĞƐƚ�ŝŶƚĞƌĞƐƚƐ�ŽĨ�ŝŶǀ ĞƐƚŽƌƐ

The unit trust model with independent manager and
trustee, each of which would be an authorised firm, 

With the outcome of the FCA's Asset Management Market Study now published, UK authorised
ŝŶǀ ĞƐƚŵĞŶƚ�ĨƵŶĚ�ŵĂŶĂŐĞƌƐ�ƐŚŽƵůĚ�ĐŽŶƐŝĚĞƌ�ŚŽǁ �ďĞƐƚ�ƚŽ�ŝŵƉůĞŵĞŶƚ�ĐŚĂŶŐĞƐ�ŝŶ�ƚŚĞŝƌ�ŽƌŐĂŶŝƐĂƟŽŶ�– and
generally seek to understand the mind-ƐĞƚ�ŽĨ�ƚŚĞ�&���ǁ ŝƚŚ�ƌĞŐĂƌĚƐ�ƚŽ�ƚŚĞ�ƌĞŐƵůĂƟŽŶ�ŽĨ͕ �ĂŶĚ�ĞǆƉĞĐƚĂƟŽŶƐ�
from, UK authorised investment funds.
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ĂŶĚ�ƚŚŝƐ�ĐĂŶ�ďĞ�ďĞƩ Ğƌ�ĨŽƌŵĂůŝƐĞĚ�ŝŶ�ƌĞŐƵůĂƟŽŶ͘ ��

 VfM

dŚĞ�&��ΖƐ�ƉĂƌƟĐƵůĂƌ�ĨŽĐƵƐ�ŝƐ�ƚŚĂƚ�ƚŚĞǇ�ƚĂŬĞ�ƚŚĞ�ǀ ŝĞǁ �
that AFM boards are not generally considering
sufficiently robustly enough whether they are 
delivering value for money or, to use the FCA's new
phrase "VfM" to their investors.

�K>>�ϲ�ŝƐ�ĂŵĞŶĚĞĚ�ďǇ�ƚŚĞ�ŝŶƚƌŽĚƵĐƟŽŶ�ŽĨ�ĂŶ�
ĂƐƐĞƐƐŵĞŶƚ�ŽĨ�ǀ ĂůƵĞ�ŽďůŝŐĂƟŽŶ�ƵŶĚĞƌ�Ă�ŶĞǁ ��K>>�
6.6.20R:

"An authorised fund manager must conduct an
assessment at least annually for each scheme it
manages of whether the payments out of scheme
property set out in the prospectus ĂƌĞ�ũƵƐƟĮ ĞĚ�ŝŶ�ƚŚĞ�
context of the overall value delivered to unitholders."

Thankfully the FCA have changed tack from talking
solely about assessing fund charges to assessing
overall value provided, including quality of service,
ƉĞƌĨŽƌŵĂŶĐĞ�ĂŶĚ�ƉŽƚĞŶƟĂů�ƚŽ�ĚĞůŝǀ Ğƌ�ǀ ĂůƵĞ�ŝŶ�ƚŚĞ�
future. There has always been a concern that the
ĐŚĞĂƉĞƐƚ�ŽƉƟŽŶ�ŝƐ�ŶŽƚ�Ăůǁ ĂǇƐ�ƚŚĞ�ďĞƐƚ�ŽƉƟŽŶ͘ ��dŚĞ�
FCA have now acknowledged this in PS18/8.

dŚĞ�&���ŚĂǀ Ğ�ĂĐĐĞƉƚĞĚ�ƚŚĂƚ�ƚŚĞ�ĚƌĂŌ�ƌƵůĞƐ�ƚŚĂƚ�ƚŚĞǇ�
put forward focussed too much on AFMs costs
rather than the ĨƵůů�ǀ ĂůƵĞ�ƉƌŽƉŽƐŝƟŽŶ�of funds,
ǁ ŚŝĐŚ�ǁ ĂƐ�ŶŽƚ�ƚŚĞŝƌ�ŝŶƚĞŶƟŽŶ͕ �ĂŶĚ�ƐŽ�ŚĂǀ Ğ�ƌĞĚƌĂŌĞĚ�
COLL 6.6.20R to clarify that fund charges should be
assessed in the context of the overall service
delivered.

Assessment of VfM of each fund is to be undertaken
against relevant elements to this issue. There is a
non-ĞǆŚĂƵƐƟǀ Ğ�ůŝƐƚ�ŽĨ�ƉƌĞƐĐƌŝďĞĚ�ĞůĞŵĞŶƚƐ�ŝŶ�Ă�ŶĞǁ �
COLL 6.6.20R but there might be other elements.
The list set out picks up on key features of the widely
accepted Gartenberg principles derived from US
case law to which the board of a US mutual fund
must have regard when assessing a fund
management contract.

The AFM must separately, for each class of unit in
ƚŚĞ�ƐĐŚĞŵĞ͕�ĐŽŶƐŝĚĞƌ�Ăƚ�ůĞĂƐƚ�ƚŚĞ�ŵĂƩ ĞƌƐ�ŝŶ��K>>�
ϲ ͘ ϲ ͘ ϮϭZ�ǁ ŚŝĐŚ�ƐĞƚ�ŽƵƚ�ŵŝŶŝŵƵŵ�ĐŽŶƐŝĚĞƌĂƟŽŶƐ�ĨŽƌ�
the assessment of value:

 quality of service: the range and quality of
services provided to unitholders;

ŚĂƐ�ĞŶĚƵƌĞĚ�ǁ Ğůů͘��dŚĞ�ƌĞƉůŝĐĂƟŽŶ�ŽĨ�ƚŚĂƚ�ĨŽƌ�ƚŚĞ�
authorised corporate director and depositary of an
ICVC has similarly served its purpose. But now it
ƐĞĞŵƐ�ďŽƚŚ�ƚŚĞ�ƟŵĞ�ƚŽ�ŵŽǀ Ğ�ŽŶ�ĂŶĚ�ƚŽ�ŝŵƉƌŽǀ Ğ�
ŵĂƩ ĞƌƐ�ƐŽ�ƚŚĂƚ�ƚŚĞ�ĂƌƌĂŶŐĞŵĞŶƚƐ�ĂƌĞ�ĚĞŵŽŶƐƚƌĂďůǇ�
ƐĞĞŶ�ƚŽ�ǁ ŽƌŬ�ďĞƩ Ğƌ�ŝŶ�ƚŚĞ�ŝŶƚĞƌĞƐƚƐ�ŽĨ�ŝŶǀ ĞƐƚŽƌƐ�ŝŶ�
funds of which AFMs are the appointed fund
ŵĂŶĂŐĞƌƐ͘ ��ZĂƚŚĞƌ�ƚŚĂŶ�ĐŚĂŶŐŝŶŐ�ƚŚĞ�ƉĂƌƟĞƐ�
involved, the idea is to strengthen the way in which
ƚŚĞ��&D �ŽƉĞƌĂƚĞƐ�ĂŶĚ͕ �ŝŶ�ƉĂƌƟĐƵůĂƌ͕�ƚŚĞ��&D �ďŽĂƌĚ�
ĐŽŵƉŽƐŝƟŽŶ͘

COLL 6.6.24G is to indicate that COLL 6.6A.2R applies
to AFMs of UCITS schemes and in broad terms
requires AFMs to act in the best interest of
unitholders. COLL 6.6A.2R(5) requires AFMs to act in
such a way as to prevent undue costs being charged
to any scheme it manages and its unitholders and
COLL 6.6A.2R(6)(b) requires an AFM to act solely in
the interests of the scheme and its unitholders. In
ĂĚĚŝƟŽŶ��K>>�ϲ ͘ ϲ ͘ Ϯϰ' �ƌĞĨĞƌƐ�ƚŽ�ƚŚĞ��K�^�Ϯ͘ ϭ͕ �ƚŚĞ�
clients' best interest rule: COBS 2.1.4R(2) already
requires a full scope UK AIFM to act in the best
interests of the AIF it manages or the investors of the
AIF it manages and the integrity of the market, and
COBS 2.1.4R(3) requires the AIFM to treat all
investors fairly which in turn refers to AIFMs to act in
the best interests of the AIF it managers or the
investors of the AIF it manages and the integrity of
the market and requires the AFM to treat all
investors fairly.

The persistent reference in the papers to AFMs
ĂĐƟŶŐ�ĂƐ�ĂŐĞŶƚƐ�ŽĨ�ŝŶǀ ĞƐƚŽƌƐ�ŝƐ�ƉĞƌŚĂƉƐ�ƐŽŵĞǁ ŚĂƚ�
unfortunate, as it is not appropriate to impute a
ĨŽƌŵĂů�ĂŐĞŶĐǇ�ƌĞůĂƟŽŶƐŚŝƉ͘ ���dĞĐŚŶŝĐĂůůǇ�ƚŚŝƐ�ŽŶůǇ�Į ƚƐ�
ǁ Ğůů�ǁ ŝƚŚ�ƚŚĞ�ďĂƐŝĐ�ƵŶŝƚ�ƚƌƵƐƚ�ŶŽƟŽŶƐ�ǁ ŚĞƌĞďǇ�
investors have beneficial interests in the trust 
property, and trustees have to have regard to the
interests of beneficiaries.  Given that unit trusts are 
trusts, investors do have a beneficial interest in the 
underlying assets which cannot exist in the corporate
ƐƚƌƵĐƚƵƌĞ�ĂŶĚ�ǁ ŚĂƚ�ƚŚĞ�&���ŝƐ�ŶŽǁ �ǁ ƌŝƟŶŐ�ŝŶ�ƚŽ�ƚŚĞ�
ƌƵůĞƐ�ŝƐ�ƚŚĂƚ�ĨƵŶĚ�ŵĂŶĂŐĞƌƐ�Žǁ Ğ�ĚƵƟĞƐ�ƚŽ�ƚŚĞ�
underlying beneficiaries/investors. The FCA's wider 
ƉƵƌƉŽƐĞ�ŝƐ�ƚŚŽƵŐŚ�ƚŽ�ƐĞĞŬŝŶŐ�ƚŽ�ůŽŽŬ�ƚŚƌŽƵŐŚ�ŵĂƩ ĞƌƐ�
where there is any formal fund structure so that it is
ŵŽƌĞ�ĂŬŝŶ�ƚŽ�ƚŚĞ��&D �ŚĂǀ ŝŶŐ�Ă�ĚŝƐĐƌĞƟŽŶĂƌǇ�
mandate over the investor's money and taking
responsibility accordingly as a service provider to the
investor. It is perfectly fair to comment that AFMs
ĂůƌĞĂĚǇ�ƐŚŽƵůĚ�ďĞ�ĂĐƟŶŐ�ŝŶ�ƚŚĞ�ďĞƐƚ�ŝŶƚĞƌĞƐƚƐ�ŽĨ�ĨƵŶĚ�
investors, both for UCITS and, under AIFMD, for AIFs



4

Assessing the outcome of the FCA's Asset Management Market Study

along with others flowing from the 
assessment, are in the best interests of
investors. It would seem curious to have to
ĚŝƐĐůŽƐĞ�ǁ ŝĚĞƌ�ďƵƐŝŶĞƐƐ�ŝŶŝƟĂƟǀ ĞƐ�ŽĨ�Ă�Į ƌŵ�ƚŽ�
the public but we will see how AFMs choose
to formulate these in due course.

 comparable market rates ͗ �ŝŶ�ƌĞůĂƟŽŶ�ƚŽ�ĞĂĐŚ�
service (not defined), the market rate for any 
comparable service provided (a) by the AFM
or (b) to the AFM or on its behalf, including by
any person to which any aspect of the
scheme's management has been delegated;

 comparable services ͗ �ŝŶ�ƌĞůĂƟŽŶ�ƚŽ�ĞĂĐŚ�
separate charge, the AFM's charges and those
of its associates for comparable services
ƉƌŽǀ ŝĚĞĚ�ƚŽ�ĐůŝĞŶƚƐ͕ �ŝŶĐůƵĚŝŶŐ�ĨŽƌ�ŝŶƐƟƚƵƟŽŶĂů�
mandates of a comparable size and having
ƐŝŵŝůĂƌ�ŝŶǀ ĞƐƚŵĞŶƚ�ŽďũĞĐƟǀ ĞƐ�ĂŶĚ�ƉŽůŝĐŝĞƐ�;Ăƚ�
least now there is reference to comparable
size);

The FCA have accepted that there might be
differences between retail funds and 
ŝŶƐƟƚƵƟŽŶĂů�ŵĂŶĚĂƚĞƐ�ǁ ŚŝĐŚ�ĂƌĞ�ŶŽƚ�
comparable and, if the AFM believes this to
be the case, this can be explained in the
annual statement.  The FCA confirm: "We do 
ŶŽƚ�ĞǆƉĞĐƚ�Į ƌŵƐ�ƚŽ�ĚŝƐĐůŽƐĞ�ŝŶĨŽƌŵĂƟŽŶ�ǁ ŚŝĐŚ�
ŝƐ�ĐŽŵŵĞƌĐŝĂůůǇ�ƐĞŶƐŝƟǀ Ğ�Žƌ�ĐŽŵƉĞƟƟǀ ĞΗ

 classes of unit: whether it is appropriate for
unitholders to hold units within classes
subject to higher charges than those applying
to other classes of the same scheme with
ƐƵďƐƚĂŶƟĂůůǇ�ƐŝŵŝůĂƌ�ƌŝŐŚƚƐ͘ Η

Having assessed the VfM, the AFM must conclude
whether each fund offers good VfM.  If it does not, 
ƚŚĞ��&D �ŵƵƐƚ�ƚĂŬĞ�ĐŽƌƌĞĐƟǀ Ğ�ĂĐƟŽŶ͘ ��dŚĞ�
assessment must be explained annually in a report
made available to the public.

COLL 4.5.7R(8) is introduced so that the annual long
report of an authorised fund must contain a
ƐƚĂƚĞŵĞŶƚ�ƐĞƫ ŶŐ�ŽƵƚ�Ă�ĚĞƐĐƌŝƉƟŽŶ�ŽĨ�ƚŚĞ�
assessment of value required by COLL 6.6.20R. This
will clearly need to be a well-considered statement
given the points it needs to include to comply with
the COLL provision referring to:

 performance: the performance of the scheme
ĂŌĞƌ�ĚĞĚƵĐƟŽŶ�ŽĨ�Ăůů�ƉĂǇŵĞŶƚƐ�ŽƵƚ�ŽĨ�ƐĐŚĞŵĞ�
property as set out in the prospectus.

Note that, somewhat confusingly, such
payments are defined as "charges" for the 
purposes of COLL 6.6.23E and COLL 8.5.19E.

Performance should be considered over an
ĂƉƉƌŽƉƌŝĂƚĞ�ƟŵĞƐĐĂůĞ�ŚĂǀ ŝŶŐ�ƌĞŐĂƌĚ�ƚŽ�ƚŚĞ�
ƐĐŚĞŵĞΖƐ�ŝŶǀ ĞƐƚŵĞŶƚ�ŽďũĞĐƟǀ ĞƐ͕ �ƉŽůŝĐǇ�ĂŶĚ�
strategy. Fund performance can be assessed
Žǀ Ğƌ�Ă�ƟŵĞ�ƉĞƌŝŽĚ�ĂƉƉƌŽƉƌŝĂƚĞ�ƚŽ�ƚŚĞ�ĨƵŶĚΖƐ�
ƉĂƌƟĐƵůĂƌ�ƉŽƐŝƟŽŶ�– past and reasonably
expected future performance – and it should
not be solely based on actual past
performance, short term or otherwise.

The opportunity for AFMs to explain why their
fund is currently underperforming if they think
it will help investors to understand the
strategy is useful. This goes back to preparing
a more useful annual report with a
commentary rather than the prescribed
annual report format – an idea first raised in 
ƚŚĞ�&��ΖƐ�̂ ŵĂƌƚĞƌ��ŽŵŵƵŶŝĐĂƟŽŶƐ�ŝŶŝƟĂƟǀ Ğ͘��
This could be a step forward.

 AFM costs generally͗ �ŝŶ�ƌĞůĂƟŽŶ�ƚŽ�ĞĂĐŚ�
"charge", the cost of providing a service to
which the charge relates and, when money is
ƉĂŝĚ�ĚŝƌĞĐƚůǇ�ƚŽ�ĂƐƐŽĐŝĂƚĞƐ�Žƌ�ĞǆƚĞƌŶĂů�ƉĂƌƟĞƐ͕ �
the cost is the amount paid to that person;

 economies of scale: whether the AFM is able
to achieve savings and benefits from 
ĞĐŽŶŽŵŝĞƐ�ŽĨ�ƐĐĂůĞ͕�ƌĞůĂƟŶŐ�ƚŽ�ƚŚĞ�ĚŝƌĞĐƚ�ĂŶĚ�
indirect costs of managing the scheme
property and taking into account the value of
the scheme property and whether it has
grown or contracted in size as a result of the
ƐĂŵĞ�ĂŶĚ�ƌĞĚĞŵƉƟŽŶ�ŽĨ�ƵŶŝƚƐ͘

The FCA indicate that the requirement to
consider economies of scale does not prevent
�&D Ɛ�ĨƌŽŵ͕ �ĨŽƌ�ĞǆĂŵƉůĞ͕�ƌĞŝŶǀ ĞƐƟŶŐ�ƐĂǀ ŝŶŐƐ�
achieved through economies of scale into the
business, subsidising other parts of the
business or covering development costs.
/ŶƚĞƌĞƐƟŶŐůǇ�ƚŚŽƵŐŚ͕ �Į ƌŵƐ�ǁ ŝůů�ŚĂǀ Ğ�ƚŽ�ĞǆƉůĂŝŶ�
these decisions in annual reports (on which
see below) and show how these decisions,
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must be independent natural persons).

The AFM must determine whether such a
member is independent in character and
judgement and whether there are
ƌĞůĂƟŽŶƐŚŝƉƐ�Žƌ�ĐŝƌĐƵŵƐƚĂŶĐĞƐ�ǁ ŚŝĐŚ�ĂƌĞ�ůŝŬĞůǇ�
to affect, or could appear to affect, that 
member's judgement.

Who is independent? There is no set rule but
guidance in COLL 6.6.26(2) will indicate that it
is unlikely that a person will be considered
independent if any of the following
circumstances exists:

 the person is an employee of the AFM
or an affiliated company or paid by 
them for any role;

 the person has been an employee of
the AFM or an affiliated company 
within the AFM's group within the five 
years preceding their appointment;

 the person has or had within the three
years preceding appointment a
ŵĂƚĞƌŝĂů�ďƵƐŝŶĞƐƐ�ƌĞůĂƟŽŶƐŚŝƉ�ŽĨ�ĂŶǇ�
ĚĞƐĐƌŝƉƟŽŶ�ǁ ŝƚŚ�ƚŚĞ��&D �Žƌ�ĂŶ�
Ăĸ ůŝĂƚĞĚ�ĞŶƟƚǇ͕�Žƌ�ǁ ŝƚŚ�ĂŶǇ�ƉĞƌƐŽŶ�ƚŽ�
ǁ ŚŝĐŚ�ĐŽůůĞĐƟǀ Ğ�ƉŽƌƞŽůŝŽ�ŵĂŶĂŐĞŵĞŶƚ�
of the scheme has been delegated;

 the person received any sort of
ƌĞŵƵŶĞƌĂƟŽŶ�ĨƌŽŵ�ƚŚĞ��&D ΖƐ�ŐƌŽƵƉ�
within the five years preceding the 
appointment; or

 ƚŚĞ�ƉĞƌƐŽŶ�ŚĂƐ�Ă�ĐůŽƐĞ�ƌĞůĂƟǀ Ğ�ǁ ŚŽ�ŝƐ�
an officer or other senior employee of 
the AFM or a company within the
AFM's group.

The terms of employment must be such as to
secure independent members' independence:
guidance confirms that there should be 
appropriate contractual terms so that "when
ĂĐƟŶŐ�ŝŶ�ƚŚĞ�ĐĂƉĂĐŝƚǇ�ŽĨ�ĂŶ�ŝŶĚĞƉĞŶĚĞŶƚ�
member of a governing body they are free to
act in the interests of unitholders and should
be able to do so without breaching their terms
of employment."

 a separate "discussion and conclusion" for the
ŵĂƩ ĞƌƐ�ĐŽǀ ĞƌĞĚ�ŝŶ�ƚŚĞ�ŝŶĚŝĐĂƟǀ Ğ�ůŝƐƚ�ĨŽƌ�ĞĂĐŚ�
ŵĂƩ Ğƌ�ƚŚĂƚ�ĨŽƌŵƐ�ƉĂƌƚ�ŽĨ�ƚŚĞ�ĂƐƐĞƐƐŵĞŶƚ͕ �
ĐŽǀ ĞƌŝŶŐ�ƚŚĞ�ĐŽŶƐŝĚĞƌĂƟŽŶƐ�ƚĂŬĞŶ�ŝŶƚŽ�
account, a summary of the findings and steps 
taken as part of or as a consequence of the
assessment;

 an ĞǆƉůĂŶĂƟŽŶ�ĨŽƌ�ĂŶǇ�ĐĂƐĞ�ŝŶ�ǁ ŚŝĐŚ�ďĞŶĞĮ ƚƐ�
ĨƌŽŵ�ĞĐŽŶŽŵŝĞƐ�ŽĨ�ƐĐĂůĞ�ƚŚĂƚ�ǁ ĞƌĞ�ŝĚĞŶƟĮ ĞĚ�
in the assessment have not been passed to
unitholders;

 an ĞǆƉůĂŶĂƟŽŶ�ĨŽƌ�ĂŶǇ�ĐĂƐĞ�ŝŶ�ǁ ŚŝĐŚ�
unitholders hold units in a class that is subject
to higher charges than those applying to other
ĐůĂƐƐĞƐ�ŝŶ�ƚŚĞ�ƐĂŵĞ�ƐĐŚĞŵĞ�ǁ ŝƚŚ�ƐƵďƐƚĂŶƟĂůůǇ�
similar rights;

 the conclusion of the AFM's assessment of
ǁ ŚĞƚŚĞƌ�ĐŚĂƌŐĞƐ�ĂƌĞ�ũƵƐƟĮ ĞĚ�ŝŶ�ƚŚĞ�ĐŽŶƚĞǆƚ�
that the overall value delivered to unitholders
in the scheme; and

 if ƚŚĞ�ĂƐƐĞƐƐŵĞŶƚ�ŚĂƐ�ŝĚĞŶƟĮ ĞĚ�ƚŚĂƚ�ƚŚĞ�
ĐŚĂƌŐĞƐ�ĂƌĞ�ŶŽƚ�ũƵƐƟĮ ĞĚ�ŝŶ�ƚŚĞ�ĐŽŶƚĞǆƚ�ŽĨ�ƚŚĞ�
overall value delivered to the unitholders, a
ĐůĞĂƌ�ĞǆƉůĂŶĂƟŽŶ�ŽĨ�ǁ ŚĂƚ�ĂĐƟŽŶ�ŚĂƐ�ďĞĞŶ͕ �Žƌ�
ǁ ŝůů�ďĞ͕�ƚĂŬĞŶ�ƚŽ�ĂĚĚƌĞƐƐ�ƚŚĞ�ƐŝƚƵĂƟŽŶ͘

The AFM need not include this statement in its
annual long report if it makes a statement available
to unitholders annually in a composite report
covering two or more funds it manages published in
the same manner as the annual long report.

A similar provision to this for UCITS and non UCITS
retail schemes is included for Qualified Investor 
Schemes in a new COLL 8.3.5AR (5) but there are no
specifics as to the statements which are thought 
necessary.

 Independent Directors

As expected, the FCA is pursuing its proposal to
ƌĞƋƵŝƌĞ��&D Ɛ�ƚŽ�ĂƉƉŽŝŶƚ�ŶŽŶ�ĞǆĞĐƵƟǀ Ğ�ĚŝƌĞĐƚŽƌƐ͘ �

A new COLL 6.6.25 is introduced pursuant to which:

 an AFM must ensure that at least a quarter of
its members of its governing body are
independent natural persons (if the governing
body comprises fewer than eight, at least two
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The requirement is to apply to all AFMs,
including start-up AFMs because an
ŝŶĚĞƉĞŶĚĞŶƚ�ĚŝƌĞĐƚŽƌΖƐ�ƉĞƌƐƉĞĐƟǀ Ğ�ĐĂŶ�ďĞ�
ƉĂƌƟĐƵůĂƌůǇ�ŝŵƉŽƌƚĂŶƚ�ŝŶ�ĨŽƌŵĂƟǀ Ğ�ǇĞĂƌƐ�
during which, for example, its strategy and
culture are set.

 Whistleblowing and SYSC 18

There was a request for independent
directors to be protected under the FCA's
whistleblowing provisions among other
ƉƌŽƚĞĐƟŽŶƐ͘ ��dŚĞƌĞ�ǁ ĂƐ�Ă�ĐŽŶĐĞƌŶ�ƚŚĂƚ͕ �
without these measures, independent
directors might become more easily
"captured" by the AFM. The FCA's response is
that specific recent provisions from European 
ůĞŐŝƐůĂƟŽŶ�ƐƵĐŚ�ĂƐ�ƚŚĞ�h�/d^��ŝƌĞĐƟǀ Ğ�ĂŶĚ�
MiFID II will apply to many AFMs and the
Public Industry Disclosure Act 1998 in its
ƉƌŽǀ ŝƐŝŽŶƐ�ŝƐ�ĂƉƉůŝĞĚ�ƚŽ�ĞƐƐĞŶƟĂůůǇ�ƚŽ�Ăůů�h<�
firms.  Whilst the majority of provisions in 
SYSC 18 will not apply to AFMs, firms can 
consider the appropriate arrangements in the
light of their structure and business model
and so firms may find it helpful to consider 
SYSC 18 when determining the appropriate
measures in their circumstances.

 Link to Senior Managers regime

Of course this proposal needs to be
ĐŽŶƐŝĚĞƌĞĚ�ĂůŽŶŐƐŝĚĞ�ƚŚĞ�ĂƉƉůŝĐĂƟŽŶ�ŽĨ�̂ ĞŶŝŽƌ�
Management Conduct Rule 4 (SC4-COCON
2.2.4R) to non-ĞǆĞĐƵƟǀ Ğ�ĚŝƌĞĐƚŽƌƐ�Ğǀ ĞŶ�ǁ ŚĞƌĞ�
they do not require FCA approval to carry out
their roles – which category will include the
independent directors considered for AFMs.
These rules (to be introduced pursuant to
CP17/25) have not yet been finalised but 
ĂƉƉůŝĐĂƟŽŶ�ŽĨ�̂ �ϰ�ǁ ŽƵůĚ�ŝŵƉŽƐĞ�Ă�
ƌĞƋƵŝƌĞŵĞŶƚ�ĨŽƌ�ƉƌŽƐƉĞĐƟǀ Ğ�E ��Ɛ�ƚŽ�ĚŝƐĐůŽƐĞ�
ĂŶǇ�ŝŶĨŽƌŵĂƟŽŶ�ƚŽ�ƚŚĞ�&���ŽĨ�ǁ ŚŝĐŚ�ƚŚĞ�&���
ĐŽƵůĚ�ƌĞĂƐŽŶĂďůǇ�ĞǆƉĞĐƚ�ŶŽƟĐĞ͕�ǁ ŚŝĐŚ�ŵĂǇ�
include any relevant reports to whistle
blowers.

All senior manager conduct rules would apply
to individuals approved for senior
ŵĂŶĂŐĞŵĞŶƚ�ĨƵŶĐƟŽŶƐ�ƐƵĐŚ�ĂƐ�ƚŚĞ�ĐŚĂŝƌ�– on
ǁ ŚŝĐŚ�ƐĞĞ�ďĞůŽǁ �ĨŽƌ�ŵŽƌĞ�ŝŶĨŽƌŵĂƟŽŶ�
regarding the new PR.

 the aim is to ensure that independent
ŵĞŵďĞƌƐ�ĂƉƉŽŝŶƚĞĚ�ŚĂǀ Ğ�ƐƵĸ ĐŝĞŶƚ�ĞǆƉĞƌƟƐĞ�
and experience to be able to make
judgements on whether the AFM is managing
each scheme in the best interests of
unitholders.

dŚĞ�ĞǆƉĞƌƟƐĞ�ĂŶĚ�ĞǆƉĞƌŝĞŶĐĞ�ƌĞƋƵŝƌĞĚ�ƵŶĚĞƌ�
COLL 6.6.25R(3) is indicated in guidance
ƉŽƚĞŶƟĂůůǇ�ƚŽ�ŚĂǀ Ğ�ďĞĞŶ�ŐĂŝŶĞĚ�ƚŚƌŽƵŐŚ�
professional experience, public service,
academia or otherwise and does not need to
relate to the financial service industry. 

 appointments must be for terms of no longer
ƚŚĂŶ�Į ǀ Ğ�ǇĞĂƌƐ�ǁ ŝƚŚ�Ă�ĐƵŵƵůĂƟǀ Ğ�ŵĂǆŝŵƵŵ�
ĚƵƌĂƟŽŶ�ŽĨ�ƚĞŶ�ǇĞĂƌƐ͘ ��

If an independent member is appointed to
more than one governing body within an
�&D ΖƐ�ŐƌŽƵƉ͕ �ƚŚĞ�ĐƵŵƵůĂƟǀ Ğ�ŵĂǆŝŵƵŵ�
ĚƵƌĂƟŽŶ�ŽĨ�ƚĞŶ�ǇĞĂƌƐ�ŝƐ�ĐĂůĐƵůĂƚĞĚ�ďǇ�ĂĚĚŝŶŐ�
ƚŚĞ�ĚƵƌĂƟŽŶƐ�ŽĨ�ĞĂĐŚ�ƐĞƉĂƌĂƚĞ�ĂƉƉŽŝŶƚŵĞŶƚ�
ĂŶĚ�ĚŝƐĐŽƵŶƟŶŐ�ƚŚĞ�ƉĞƌŝŽĚƐ�ĚƵƌŝŶŐ�ǁ ŚŝĐŚ�ƚŚĞ�
appointments overlapped to avoid double
ĐŽƵŶƟŶŐ͘��t ŚĞƌĞ�ĂŶ�ŝŶĚĞƉĞŶĚĞŶƚ�ĚŝƌĞĐƚŽƌ�ŝƐ�
appointed before 1 October 2019, the five and 
ten year periods run from that date.

Issues to consider:

 Striking a balance

With any corporate business, there is always a
balance to be struck between interests of
shareholders and, typically, employees. The
challenge for fund managers though is
somewhat different because it is trying to 
balance the interest between shareholders
and their product consumers – investors or, as
now reinvented, beneficiaries.   

The requirement to appoint independent
directors on AFM boards is intended to help
boards strike the right balance when
considering the interests of investors and
shareholders. The FCA appreciate that
ĂƉƉŽŝŶƟŶŐ�ŝŶĚĞƉĞŶĚĞŶƚ�ĚŝƌĞĐƚŽƌƐ�ǁ ŝůů�ŝŶǀ Žůǀ Ğ�
ĂĚĚŝƟŽŶĂů�ĐŽƐƚƐ�ĨŽƌ��&D Ɛ�ďƵƚ�ďĞůŝĞǀ Ğ�ƚŚĂƚ�ƚŚŝƐ�
ŝƐ�ƉƌŽƉŽƌƟŽŶĂƚĞ�ƚŽ�ƚŚĞ�ďĞŶĞĮ ƚƐ�ǁ ŚŝĐŚ�ƚŚĞǇ�
expect independent directors to bring.
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ĐŽŶƐƚƌƵĐƟǀ Ğ�ĐŚĂůůĞŶŐĞ͕�ŶŽŶ-ĞǆĞĐƵƟǀ ĞƐ�ŽŶ��&D �
boards really need to know about an AFM's role and
details of how UK authorised investment funds
operate.

 New prescribed responsibility

dŚĞ�&���ŝƐ�ŝŵƉůĞŵĞŶƟŶŐ�ƚŚĞ�ƉƌĞƐĐƌŝďĞĚ�
responsibility for AFMs without further changes as
part of the extension of Senior Managers and
�ĞƌƟĮ ĐĂƟŽŶ�ZĞŐŝŵĞ�;Η̂ D �Θ��ZΗͿ͘��dŚĞ�&ŝŶĂů�ZƵůĞƐ�
should be published in the Summer of 2018.

COLL 6.6 is amended so that an AFM must allocate
responsibility for ensuring its compliance with the
new provisions explained above – to act in the best
interests of fund investors, to carry out an
assessment of overall value and to appoint
independent directors - to an approved person.

The FCA have concluded that, where the chair of an
AFM's governing body is an approved person the
AFM must allocate the responsibility to that person.
However, the FCA has confirmed that whether or 
not an AFM has an independent chair is a decision
for each AFM. The new prescribed responsibility (PR)
for AFMs under the SM&CR can therefore be
ĂƐƐƵŵĞĚ�ĞŝƚŚĞƌ�ďǇ�ĂŶ�ĞǆĞĐƵƟǀ Ğ�Žƌ�ŝŶĚĞƉĞŶĚĞŶƚ�
ŵĞŵďĞƌ�ŽĨ�ƚŚĞ�ďŽĂƌĚ�ǁ ŝƚŚ�ƚŚĞ�ƉŽƐŝƟŽŶ�ŽĨ�ĐŚĂŝƌ͘��

����������������ϐ������������

 D Žǀ ŝŶŐ�ŝŶǀ ĞƐƚŽƌƐ�ƚŽ�ďĞƩ Ğƌ�ǀ ĂůƵĞ�ƐŚĂƌĞ�ĐůĂƐƐĞƐ

' ŝǀ ĞŶ�ƚŚĞ�ƉƌŽůŝĨĞƌĂƟŽŶ�ŽĨ�ƐŚĂƌĞ�ĐůĂƐƐĞƐ�ĂŶĚ�ŝŶǀ ĞƐƚŽƌ�
ŝŶĞƌƟĂ�ŝŶ�ƚĂŬŝŶŐ�ĂĐƟŽŶ�ƚŚĞŵƐĞůǀ ĞƐ͕ �ŝƚ�ŝƐ�ǁ ĞůĐŽŵĞ�
that the FCA seeks now to make it easier to
implement mandatory switches.

AFMs should ensure that mandatory conversions are
consistent with investors' best interests where they
ŚĂǀ Ğ�ŵĂĚĞ�ƚŚĞ�ŶŽƟĮ ĐĂƟŽŶƐ�ƐŝŵƉůĞƌ͗��&D Ɛ�ĐĂŶ�ŵĂŬĞ�
Ă�ƐŝŵƉůĞ�ŽŶĞ�Žī �ŶŽƟĮ ĐĂƟŽŶ�ƚŽ�ŝŶǀ ĞƐƚŽƌƐ͕ �ǁ ŚŝĐŚ�ĚŽĞƐ�
not require a response, a minimum of sixty days
before a mandatory conversion. An AFM should not
however make any other changes to investors' rights
as part of a mandatory conversion to cheaper but
ŽƚŚĞƌǁ ŝƐĞ�ŝĚĞŶƟĐĂů�ƐŚĂƌĞ�ĐůĂƐƐĞƐ͘

To provide clarity, it would be useful for prospectus
documents to catch up with the mandatory

 �ŝƌĞĐƚŽƌƐΖ�ĚƵƟĞƐ�ŐĞŶĞƌĂůůǇ

The aim is for independent directors to bring
ĂŶ�ĞǆƚĞƌŶĂů�ƉĞƌƐƉĞĐƟǀ Ğ�ĂŶĚ�ƐƵƉƉŽƌƚ�ĞǆĞĐƵƟǀ Ğ�
directors. Fortunately the word "solely" in
COLL 6.6.26G(4) has been deleted from the
final guidance in the rules but nonetheless 
ƚŚĞƌĞ�ǁ ŝůů�ďĞ�ĂŶ�ŽďůŝŐĂƟŽŶ�ŽŶ�ŝŶĚĞƉĞŶĚĞŶƚ�
directors as part of an AFM's board to act in
the best interests of investors.

�Ɛ�ŵĞŶƟŽŶĞĚ�ĂďŽǀ Ğ͕�ŶĞǁ �ŐƵŝĚĂŶĐĞ�ŝŶ��K>>�
ϲ ͘ ϲ ͘ Ϯϰ' ͘ ��D ŽƌĞ�ƐƉĞĐŝĮ ĐĂůůǇ�ŝŶ�ƌĞůĂƟŽŶ�ƚŽ�
ĚŝƌĞĐƚŽƌΖƐ�ĚƵƟĞƐ͕ �ƚŚĞ�&���ĂĐŬŶŽǁ ůĞĚŐĞƐ�ƚŚĞ�
ĨĂĐƚ�ƚŚĂƚ�Ă�ĚŝƌĞĐƚŽƌΖƐ�ŐĞŶĞƌĂů�ĚƵƟĞƐ�ŐĞŶĞƌĂůůǇ�
are not limited to shareholders or financial 
success alone. They have deleted the word
"solely" in COLL 6.6.26G(4) and deleted it from
the final guidance 

 Extent of the role

Guidance in COLL 6.6.26 indicates that the role
of the independent members "should include
providing input and challenge as part of the
AFM's assessment of value in accordance with
COLL 6.6.20R. Independent members may be
ƚĂƐŬĞĚ�ǁ ŝƚŚ�ĂĚĚŝƟŽŶĂů�ƌĞƐƉŽŶƐŝďŝůŝƟĞƐ͕ �ƚĂŬŝŶŐ�
ŝŶƚŽ�ĐŽŶƐŝĚĞƌĂƟŽŶ�ƌĞŵƵŶĞƌĂƟŽŶ�ĂŶĚ�ĐŽŶŇŝĐƚ�
of interest rules."

Not surprisingly, guidance in COLL 6.6.26 specifically 
indicates that "an AFM should consider indemnifying
the independent members of its governing bodies
ĂŐĂŝŶƐƚ�ůŝĂďŝůŝƟĞƐ�ŝŶĐƵƌƌĞĚ�ǁ ŚŝƐƚ�ĨƵůĮ ůůŝŶŐ�ƚŚĞŝƌ�ĚƵƟĞƐ�
of such members." It should be expected that those
who volunteer for the independent member role will
ƌĞƋƵŝƌĞ�ƐƵĐŚ�ŝŶĚĞŵŶŝĮ ĐĂƟŽŶ͘

There is no specific provision on independent 
directors serving on the AFM boards of different 
ŐƌŽƵƉƐ�ĂŶĚ�ƚŚŝƐ�ǁ ŝůů�ďĞ�ůĞŌ�ƵƉ�ƚŽ��&D Ɛ�ƚŽ�ĚĞĐŝĚĞ�ŝĨ�
they accept independent directors who also serve on
ŽƚŚĞƌ�ďŽĂƌĚƐ͕ �ĂŶĚ�ƚŚĞ�&���ǁ ŝůů�ŵŽŶŝƚŽƌ�ƚŚŝƐ�ƐŝƚƵĂƟŽŶ͘

K ǀ ĞƌĂůů�ƚŚĞ�ŽƵƚĐŽŵĞ�ŽĨ�ƚŚĞ�ĐŽŶƐƵůƚĂƟŽŶ�ƐĞĞŵƐ�ƚŽ�
provide a balanced way forward for introducing such
independent directors to AFM boards. As ever
though, the value delivered will depend on the value
contributed by those who volunteer for the task. It is
not just a case of, as the FCA seem to suggest, there
being a "pool of capable financially literate 
candidates". In order to provide an incisive and
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Fortunately the rule changes do not seek to stop
Į ƌŵƐ�ŽƉĞƌĂƟŶŐ�ĚƵĂů�ƉƌŝĐĞĚ�ĨƵŶĚƐ͘ �̂ ŝŶŐůĞ�ĂŶĚ�ĚƵĂů�
ƉƌŝĐŝŶŐ�ŵĞƚŚŽĚŽůŽŐŝĞƐ�ĂƌĞ�ƚŽ�ďĞ�ĂůůŽǁ ĞĚ�ƚŽ�ĐŽŶƟŶƵĞ�
and are unaffected. 

New proposals pursuant to CP 18/9

Not content with finalising its Policy Statement 18/8 
ƉƵƌƐƵĂŶƚ�ƚŽ�ƚŚĞ�Į ƌƐƚ��ŽŶƐƵůƚĂƟŽŶ�WĂƉĞƌ�ĨƌŽŵ�:ƵŶĞ�ϮϬϭϳ ͕ �
ƚŚĞ�&���ŚĂƐ�ůĂƵŶĐŚĞĚ�ŝƚƐ�ƐĞĐŽŶĚ��ŽŶƐƵůƚĂƟŽŶ�WĂƉĞƌ�ŝŶ�
ĐŽŶŶĞĐƟŽŶ�ǁ ŝƚŚ�ƚŚĞ��ƐƐĞƚ�D ĂŶĂŐĞŵĞŶƚ�D ĂƌŬĞƚ�̂ ƚƵĚǇ�
ĞŶƟƚůĞĚ�Η�ŽŶƐƵůƚĂƟŽŶ�ŽŶ�ĨƵƌƚŚĞƌ�ƌĞŵĞĚŝĞƐΗ�– CP18/9 in
April this year.

The proposals in CP18/9 concern measures to improve the
ƋƵĂůŝƚǇ͕�ĐŽŵƉĂƌĂďŝůŝƚǇ�ĂŶĚ�ƌŽďƵƐƚŶĞƐƐ�ŽĨ�ŝŶĨŽƌŵĂƟŽŶ�
available to investors. The proposals are designed to
improve clarity of what a fund is offering (what it aims to 
do, how it intends to do it and how performance is shown)
because the FCA believe that a lack of clarity is another
ƌĞĂƐŽŶ�ĨŽƌ�ǁ ĞĂŬ�ĐŽŵƉĞƟƟŽŶ͘ ��/ƚ�ĨŽĐƵƐƐĞƐ�ŽŶ�ĚĞŵĂŶĚ�ƐŝĚĞ�
ƐŽ�ƚŚĂƚ�ŝŶǀ ĞƐƚŽƌƐ�ĂƌĞ�ƉƌŽƉĞƌůǇ�ŝŶĨŽƌŵĞĚ�ƐŽ�ƚŚĞǇ�ĐĂŶ�ďĞƩ Ğƌ�
choose between different asset management products and 
services.

dŚĞ�ĞǆƉƌĞƐƐĞĚ�ŝŶƚĞŶƟŽŶ�ŽĨ�ƚŚŝƐ��ŽŶƐƵůƚĂƟŽŶ�ŝƐ�ƚŽ�ƉƌŽƉŽƐĞ�
"measures to improve the quality, comparability and
ƌŽďƵƐƚŶĞƐƐ�ŽĨ�ŝŶĨŽƌŵĂƟŽŶ�Ăǀ ĂŝůĂďůĞ�ƚŽ�ŝŶǀ ĞƐƚŽƌƐ͘ �dŚĞ�
ŵĞĂƐƵƌĞƐ�ƐĞĞŬ�ƚŽ�ĂĚĚƌĞƐƐ�ŽƵƌ�ĐŽŶĐĞƌŶ�ƚŚĂƚ�ĨƵŶĚ�ŽďũĞĐƟǀ ĞƐ�
are not as clear or specific as they could and should be. This 
makes it harder for investors to exercise choice, as they
ŵĂǇ�ŶŽƚ�ďĞ�ĂďůĞ�ƚŽ�ǁ ŽƌŬ�ŽƵƚ�ǁ ŚĂƚ�ƚŚĞǇ�ĂƌĞ�ƵůƟŵĂƚĞůǇ�
ŝŶǀ ĞƐƟŶŐ�ŝŶ͘ Η

Also a package of measures is proposed with the aim of
improving clarity where funds are benchmark constrained –
i.e. limited as to how far their holdings can differ from 
ǁ ĞŝŐŚƟŶŐƐ�ŽĨ�Ă�ƉĂƌƟĐƵůĂƌ�ďĞŶĐŚŵĂƌŬ�ŝŶĚĞǆ͘��dŚĞ�&���ƚĂŬĞ�
the view that, without proper disclosure of these
constraints, investors will be unaware of the fund's policy,
which may affect its riskiness and the possible return.  
When benchmark constraints are not clear, investors may
be unable to make adequate price comparisons. And there
are proposals to ensure benchmarks are used
appropriately.

/Ŷ�ŝƚƐ�ĚĞƚĂŝůƐ͕ �ƚŚŝƐ�ĐŽŶƐƵůƚĂƟŽŶ�ƉĞƌŚĂƉƐ�ƌĂŝƐĞƐ�ŵŽƌĞ�
ƋƵĞƐƟŽŶƐ�ƚŚĂŶ�ŝƚ�ĚŽĞƐ�ĂŶƐǁ ĞƌƐ͘ ��KŶĞ�ŵŝŐŚƚ�ƐǇŵƉĂƚŚŝƐĞ�
with the issues but perhaps not consider that the
ƐŽůƵƟŽŶƐ�ƉƌŽƉŽƐĞĚ�ĂƌĞ�ƚŚĞ�ďĞƐƚ�ǁ ĂǇ�ƚŽ�ĂĚĚƌĞƐƐ�ƚŚŽƐĞ�
ŝƐƐƵĞƐ͘ ���ŶĚ�ƐŽŵĞ�ƐŽůƵƟŽŶƐ�ƉƌŽƉŽƐĞĚ�ĐŽƵůĚ�ŝŶƚƌŽĚƵĐĞ�
ĐŽŶƐĞƋƵĞŶƟĂů͕�ƉŽƚĞŶƟĂůůǇ�ĚĞƚƌŝŵĞŶƚĂů͕�ĐŽŶƐĞƋƵĞŶĐĞƐ͘

ĐŽŶǀ ĞƌƐŝŽŶ�ƉŽƐƐŝďŝůŝƟĞƐ�ƐŽ�ƚŚĂƚ�ƚŚĞ�ƉƌŽƐƉĞĐƚƵƐ�
documents refer to such a possibility. The FCA
indicate that they think it important for the AFM to
formally set out in a document that is widely
available the extent of its right to carry out such
ƚƌĂŶƐĂĐƟŽŶƐ�ǁ ŝƚŚŽƵƚ�ƚŚĞ�ĨƵŶĚ�ŝŶǀ ĞƐƚŽƌƐΖ�ĞǆƉƌĞƐƐ�
consent.

No decision has been made by the FCA on whether
ƚŽ�ĐŽŶƟŶƵĞ�ƚŽ�ĂůůŽǁ �ƚŚĞ�ƉĂǇŵĞŶƚ�ŽĨ�ƚƌĂŝů�ĐŽŵŵŝƐƐŝŽŶ�
– ƚŚĞ�&���ŝƐ�ƐƟůů�ĐŽŶƐŝĚĞƌŝŶŐ�ĨĞĞĚďĂĐŬ͘

��ŶŽƚĞ�ŽĨ�ĐĂƵƟŽŶ�ƚŚŽƵŐŚ͗ ��ĞƐƉŝƚĞ�ƚŚĞ�&���ƌĞůĂǆŝŶŐ�ŝƚƐ�
approach on mandatory switches, AFMs should
ƉƌŽĐĞĞĚ�ǁ ŝƚŚ�ĐĂƵƟŽŶ�Őŝǀ ĞŶ�ƚŚĞ�ƚĞĐŚŶŝĐĂů�ůĞŐĂů�ŝƐƐƵĞƐ�
which arise on unilaterally seeking to alter investor
rights.

 Fairer treatment of dealing profits 

There was broad support for the fairer treatment of
dealing profits because, in a sense, this is an old 
problem which no longer really exists.

��ƉĂƌƟĐƵůĂƌ�ŝƐƐƵĞ�ĂƌŝƐĞƐ�ĨŽƌ�ĚƵĂů�ƉƌŝĐĞĚ�ĨƵŶĚƐ�ǁ ŚĞƌĞ�
fund managers run a box in their units of the fund on
ǁ ŚŝĐŚ�ƉŽƚĞŶƟĂůůǇ�ƚŚĞǇ�ĐŽƵůĚ�ŵĂŬĞ�ƉƌŽĮ ƚƐ�ďǇ�
ŽƉĞƌĂƟŶŐ�Ă�ŵĂŶĂŐĞƌΖƐ�ďŽǆ�ĂŶĚ�ƚŚĞ�&���ŝƐ�ĨŽůůŽǁ ŝŶŐ�
through on its new rules to require AFMs to pass
ΗƌŝƐŬ�ĨƌĞĞ�ďŽǆ�ƉƌŽĮ ƚƐΗ�ŝ͘Ğ͘�ƉƌŽĮ ƚƐ�ŐĞŶĞƌĂƚĞĚ�ďǇ�ŶĞƫ ŶŐ�
Žī �ƚƌĂŶƐĂĐƟŽŶƐ�ƚŽ�ƚŚĞ�ĨƵŶĚ�ĂŶĚ��&D Ɛ�ƚŽ�ĚŝƐĐůŽƐĞ�
ƚŚĞŝƌ�ƉŽůŝĐǇ�ŽŶ�ŽƉĞƌĂƟŶŐ�Ă�ŵĂŶĂŐĞƌΖƐ�ďŽǆ�ĂŶĚ�ŚŽǁ �
any profits will be treated in the prospectus.   

�Žǆ�ƉƌŽĮ ƚƐ�ŽŶ�ĚĞĂůŝŶŐƐ�ǁ ĞƌĞ�ŚŽǁ Ğǀ Ğƌ�ĞƐƐĞŶƟĂůůǇ�
abolished years ago and so requiring any managers
to return any risk free box profits to the fund and 
ĚŝƐĐůŽƐĞ�ďŽǆ�ŵĂŶĂŐĞŵĞŶƚ�ƉƌĂĐƟĐĞƐ�ƚŽ�ŝŶǀ ĞƐƚŽƌƐ�
ƐŚŽƵůĚ�ŶŽƚ�ĐĂƵƐĞ�ĂŶǇ�ƉĂƌƟĐƵůĂƌ�ŶĞǁ �ĐŽŶĐĞƌŶ͘ ��/ŶĚĞĞĚ�
the FCA acknowledged in CP 17/18 that a number of
firms had already told them that they no longer 
retained risk free box profits.   

Part of the issue regarding box management
ƉƌĂĐƟĐĞƐ�ŝƐ�ƚŚĂƚ�ƚŚĞƌĞ�ŝƐ�Ă�ŵŝƐƵŶĚĞƌƐƚĂŶĚŝŶŐ�ƚŚĂƚ�
dual pricing is actually fairer than single pricing.
There is no single right answer on the best method of
pricing but dual pricing does at least try to address
the needs to balance the interests of ingoing,
outgoing and remaining investors and in the fairest
ǁ ĂǇ�ǁ ŚŝĐŚ�ŝƐ�ƉƌĂĐƟĐĂďůĞ͘��
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 Likewise the reference to various powers but
in fact the strategy being only to use certain
of these powers, or using some of them in a
ƉĂƌƟĐƵůĂƌ�ǁ ĂǇ͘��dŚĞƌĞ�ŚĂƐ�ůŽŶŐ�ďĞĞŶ�Ă�
ĐŽŶĐĞƌŶ�ĂďŽƵƚ�ŵĞŶƟŽŶŝŶŐ�Ăůů�ƉŽƚĞŶƟĂůůǇ�
relevant strategies and then losing the real
emphasis as to the intended strategy in the
lengthy text describing miscellaneous powers.

 Benchmarks

Given the concern is to ensure clear disclosure of
ŽďũĞĐƟǀ ĞƐ�ƐŽ�ƚŚĂƚ�ŝŶǀ ĞƐƚŽƌƐ�ĐĂŶ�ŵĂŬĞ�ĂĚĞƋƵĂƚĞ�
comparisons, there may be undue emphasis in the
proposals on whether or not there is appropriate use
of benchmarks. The recent concerns about closet
trackers might reinforce concerns about pursuing
ƉƌŽƉŽƐĂůƐ�ƌĞůĂƟŶŐ�ƚŽ�ďĞŶĐŚŵĂƌŬƐ͘ ��E ŽŶĞƚŚĞůĞƐƐ͕ �ƚŚĞ�
FCA is doing so and we now have details of their
specific proposals.   

There will be some challenges for funds where there
ŝƐ�Ă�ƉŽƐƐŝďŝůŝƚǇ�ƚŚĂƚ�ƚŚĞƌĞ�ĂƌĞ�ƌĞƐƚƌŝĐƟŽŶƐ�ǁ ŚŝĐŚ�ŵĞĂŶ�
ƚŚĂƚ�ƚŚĞ�ĨƵŶĚ�ŝƐ͕ �ŝŶ�ƉƌĂĐƟĐĞ͕�ŵĂŶĂŐĞĚ�ǁ ŝƚŚ�ƌĞĨĞƌĞŶĐĞ�
to a benchmark. The FCA point to examples where
ŝŶƚĞƌŶĂů�ƌŝƐŬ�ƌĞƉŽƌƚƐ�ŽĨ�ƚƌĂĐŬŝŶŐ�ĞƌƌŽƌƐ�ƚŽ�Ă�ƉĂƌƟĐƵůĂƌ�
ŝŶĚĞǆ�ůĞĂĚ�ƚŽ�ďƵǇͬƐĞůů�ĐŽƌƌĞĐƟŽŶƐ͖ �ǁ ŚĞƌĞ�Ă�ǁ ĂƌŶŝŶŐ�
flag might be raised if a trade might result in 
Ěŝǀ ĞƌƐŝŽŶƐ�ĨƌŽŵ�ŝŶĚĞǆ�ǁ ĞŝŐŚƟŶŐ�ďǇ�ŵŽƌĞ�ƚŚĂŶ�Ă�
certain percentage; or where the bonus of a
ƉŽƌƞŽůŝŽ�ŵĂŶĂŐĞƌ�ŵŝŐŚƚ�ďĞ�ůŝŶŬĞĚ�ƚŽ�ƚŚĞ�
performance of the fund when compared with a
ƉĂƌƟĐƵůĂƌ�ŝŶĚĞǆ�ĂƐ�ŝŶĚŝĐĂƟŶŐ�ƚŚĂƚ�ƚŚĞ�ĨƵŶĚ�ŝƐ�
managed with reference to a benchmark. Firms are
ĂƐŬĞĚ�ƚŽ�ĂƐƐĞƐƐĞĚ�ǁ ŚĞƚŚĞƌ�ĂŶǇ�ƐƵĐŚ�ƌĞƐƚƌŝĐƟŽŶƐ�
ŵĞĂŶ�ƚŚĂƚ�ƚŚĞ�ĨƵŶĚ�ŝƐ�ŝŶ�ƉƌĂĐƟĐĞ�ŵĂŶĂŐĞĚ�ďǇ�
reference to a benchmark.

dŚŝƐ�ĚŝƐĐƵƐƐŝŽŶ�ŝƐ�ĐŽŵƉůĞƚĞůǇ�ĚŝƐƟŶĐƚ�ĨƌŽŵ�ƚŚĞ�ŶĞǁ �
�h��ĞŶĐŚŵĂƌŬƐ�ZĞŐƵůĂƟŽŶ͘ ��dŚĞ�ƉƌŽƉŽƐĂůƐ�ŝŶ�ƚŚŝƐ��W�
ŚĂǀ Ğ�ŶŽ�ďĞĂƌŝŶŐ�ŽŶ�ƚŚĞ��ĞŶĐŚŵĂƌŬ�ZĞŐƵůĂƟŽŶ͘ ��/Ŷ�
this CP, some of the indices will fall both within the
ƌĞŐƵůĂƟŽŶ�ĚĞĮ ŶŝƟŽŶ�ĂŶĚ�ŝŶ�ƚŚĞ�ĚĞĮ ŶŝƟŽŶ�ƵƐĞĚ�ŝŶ�ƚŚĞ�
�W�ĂƐ�Ă�ŵĂƩĞƌ�ŽĨ�ĨĂĐƚ�ďƵƚ�ƚŚĞ�ĚĞĮ ŶŝƟŽŶƐ�ǁ ŝůů�ƌĞŵĂŝŶ�
unrelated.

�K>>�ϰ͘ Ϯ͘ ϱZ�ŝƐ�ƚŽ�ďĞ�ĂŵĞŶĚĞĚ�ďǇ�ŝŶƚƌŽĚƵĐƟŽŶ�ŽĨ�
new disclosure requirements for the investment
ŽďũĞĐƟǀ ĞƐ�ĂŶĚ�ƉŽůŝĐŝĞƐ�ŽĨ�ĂŶ�ĂƵƚŚŽƌŝƐĞĚ�ĨƵŶĚ�ŝŶ�ƚŚĞ�
prospectus which requires categorising any
references to benchmarks in one of or more of three
ways – a target, a constraint or a comparator.

First, fund objectives and benchmarks

The FCA have been informally pursuing a number of policies
ƌĞŐĂƌĚŝŶŐ�ŝŶǀ ĞƐƚŵĞŶƚ�ŽďũĞĐƟǀ ĞƐ�ĂŶĚ�ƉŽůŝĐǇ�ƐƚĂƚĞŵĞŶƚƐ͘ ��
dŚŝƐ�ĐŽŶƐƵůƚĂƟŽŶ�ŶŽǁ �ƐĞƚƐ�ŽƵƚ�ƚŚĞŝƌ�ƉƌŽƉŽƐĂůƐ�ĨŽƌ�
ĨŽƌŵĂůŝƐŝŶŐ�ƚŚĞƐĞ�ŝŶŝƟĂƟǀ ĞƐ͘

 WƌŽƉŽƐĞĚ�ŐƵŝĚĂŶĐĞ�ŽŶ�ĨƵŶĚ�ŽďũĞĐƟǀ ĞƐ

FCA indicate that they want firms "to explain
succinctly and in plain English what their funds are
doing". The FCA have published a summary of the
&ƵŶĚ�KďũĞĐƟǀ ĞƐ�t ŽƌŬŝŶŐ�' ƌŽƵƉ�ĐŽŶĐůƵƐŝŽŶƐ�ŝŶ�ƚŚŝƐ�
ĐŽŶƐƵůƚĂƟŽŶ͘ ��/ƚ�ŝŶĐůƵĚĞƐ�ǀ ĂƌŝŽƵƐ�ƵƐĞĨƵů�ĐŽŵŵĞŶƚƐ͗

 In fact consumers are far more likely to read
ĨƵŶĚ�ĨĂĐƚƐŚĞĞƚƐ�ƚŚĂŶ�ŬĞǇ�ŝŶĨŽƌŵĂƟŽŶ�
documents and in turn a prospectus.
, Žǁ Ğǀ Ğƌ͕�ĨƵƌƚŚĞƌ�ƌĞŐƵůĂƚŽƌǇ�ƉƌĞƐĐƌŝƉƟŽŶ�
around factsheets was not thought to be a
good idea.

 �ůĞĂƌĞƌ�ĚĞĮ ŶŝƟŽŶƐ�ǁ ŽƵůĚ�ďĞ�ŚĞůƉĨƵů�–
although whether this is per group or across
ƚŚĞ�ŝŶĚƵƐƚƌǇ�ŝƐ�ůĞŌ�ƵŶĐůĞĂƌ͘��dŚĞƌĞ�ŚĂǀ Ğ�Ăůǁ ĂǇƐ�
been differences, for example with regard to 
long term or capital growth or mainly or
primarily across the industry.

 �ĞƌƚĂŝŶůǇ�ƚŚĞ�ĨŽĐƵƐ�ŽŶ�ďĞŝŶŐ�ĐůĞĂƌ�ĂďŽƵƚ�ƟŵĞ�
horizons in respect of which investors should
ĂƐƐĞƐƐ�ǁ ŚĞƚŚĞƌ�ŽďũĞĐƟǀ ĞƐ�ŚĂǀ Ğ�ďĞĞŶ�ŵĂĚĞ�ŝƐ�
useful – it is important that investors are not
encouraged to look at short term
performance.

�ƌĂŌ�ŶŽŶ-Handbook Guidance is to be published
ƐĞƫ ŶŐ�ŽƵƚ�&���ĐŽŵŵĞŶƚƐ�ŽŶ�ƚŚĞ�ĚĞƐĐƌŝƉƟŽŶ�ŽĨ�ĨƵŶĚ�
ŽďũĞĐƟǀ ĞƐ�ĂŶĚ�ŝŶǀ ĞƐƚŵĞŶƚ�ƉŽůŝĐŝĞƐ͘ ��/ƌŽŶŝĐĂůůǇ͕�ƐŽŵĞ�
ŽĨ�ƚŚĞ�ĞǆĂŵƉůĞƐ�ŽĨ�ƉŽŽƌ�ƉƌĂĐƟĐĞ�ĂďŽƵƚ�ǁ ŚŝĐŚ�ƚŚĞ�
FCA is now complaining have resulted from changes
ŝŶ�ƌĞůĞǀ ĂŶƚ�ůĂǁ �ĂŶĚ�ƌĞŐƵůĂƟŽŶ�– for example:

 Reference to the asset classes derives from
UCITS III text and was introduced into fund
ŽďũĞĐƟǀ ĞƐ�ďĞĐĂƵƐĞ�ƚŚĞ�&���ĂƐŬĞĚ�ƚŚĂƚ�ƚŚĞ�
asset classes be named – for example
ŝŶĐůƵĚŝŶŐ�ƚŚĞ�ǁ ŽƌĚƐ�ƚƌĂŶƐĨĞƌĂďůĞ�ƐĞĐƵƌŝƟĞƐ�ĂŶĚ�
ĐŽůůĞĐƟǀ Ğ�ŝŶǀ ĞƐƚŵĞŶƚ�ƐĐŚĞŵĞƐ͘ ��/Ĩ�ŵĂŶĂŐĞƌƐ�
ĐĂŶ�ŐŽ�ďĂĐŬ�ƚŽ�ǁ ƌŝƟŶŐ�ĐŽŵƉƌĞŚĞŶƐŝďůĞ�ƚĞǆƚ�
ĚĞƐĐƌŝďŝŶŐ�ƚŚĞ�ŝŶǀ ĞƐƚŵĞŶƚ�ŽďũĞĐƟǀ ĞƐ�ǁ ŝƚŚŽƵƚ�
technical language this would be helpful.
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(iii) without being a target benchmark or
a constraining benchmark, the
scheme’s performance is compared
against the value or price of an index
or indices or any other similar factor
(a “comparator benchmark”),

A comparator is an index or similar
factor that an AFM invites investors
to compare against a fund’s
performance, such as the return of
the FTSE All-share.

a statement providing sufficient 
ŝŶĨŽƌŵĂƟŽŶ�ĨŽƌ�ŝŶǀ ĞƐƚŽƌƐ�ƚŽ�ƵŶĚĞƌƐƚĂŶĚ�ƚŚĞ�
choice and use of any target benchmark,
constraining benchmark or comparator
ďĞŶĐŚŵĂƌŬ�ŝŶ�ƌĞůĂƟŽŶ�ƚŽ�ƚŚĞ�ƐĐŚĞŵĞ͖

(c)-(a) where no target benchmark, constraining
benchmark or comparator benchmark is
referred to, a statement to that effect and 
ĂŶ�ĞǆƉůĂŶĂƟŽŶ�ĚĞƐĐƌŝďŝŶŐ�ŚŽǁ �ŝŶǀ ĞƐƚŽƌƐ�
can assess the performance of the scheme;
….

(o) ŝŶĨŽƌŵĂƟŽŶ�ĐŽŶĐĞƌŶŝŶŐ�ƚŚĞ�ŚŝƐƚŽƌŝĐĂů�
performance of the scheme, showing in
ƉĂƌƟĐƵůĂƌ�ŚŝƐƚŽƌŝĐĂů�ƉĞƌĨŽƌŵĂŶĐĞ�ĐŽŵƉĂƌĞĚ�
against each target benchmark and each
ĐŽŶƐƚƌĂŝŶŝŶŐ�ďĞŶĐŚŵĂƌŬ�ƵƐĞĚ�ŝŶ�ƌĞůĂƟŽŶ�ƚŽ�
the scheme, presented in accordance with
COBS 4.6.2R (the rules on past
performance);…"

Note that, in guidance, it is to be clarified that the 
prospectus might explain, if it is the case, that one
index or factor may be used for both the target
benchmark and the constraining benchmark in
ƌĞůĂƟŽŶ�ƚŽ�ƚŚĞ�ƐĂŵĞ�ƐĐŚĞŵĞ͘

The proposal is that some disclosures must be
explained in a fund's prospectus and other consumer
ĨĂĐŝŶŐ�ĐŽŵŵƵŶŝĐĂƟŽŶƐ�ƚŚĂƚ�ŝŶĐůƵĚĞ�ƐŽŵĞ�ĨƵŶĚ�
ƐƉĞĐŝĮ Đ�ŝŶĨŽƌŵĂƟŽŶ�- ΗƌĞůĞǀ ĂŶƚ�ĐŽŵŵƵŶŝĐĂƟŽŶƐΗ͘��
;ZĞůĞǀ ĂŶƚ�ĐŽŵŵƵŶŝĐĂƟŽŶƐ�ǁ ŝůů�ŶŽƚ�ŝŶĐůƵĚĞ�ďƌĂŶĚ�
ŽŶůǇ�ĂĚǀ ĞƌƚƐ�Žƌ�ĐŽŵŵƵŶŝĐĂƟŽŶƐ�– known as image
ĂĚǀ ĞƌƟƐŝŶŐ�– and will not include UCITS KIIDs or KIID
equivalent document for a NURS.) The proposal is
that:

The new requirements proposed for prospectus text
are as follows:

"(c)-(b) Where:

(i) a target for a scheme’s performance
has been set, or a payment out of
ƐĐŚĞŵĞ�ƉƌŽƉĞƌƚǇ�ŝƐ�ƉĞƌŵŝƩ ĞĚ͕ �ďǇ�
reference to a comparison of one or
more aspects of the scheme property
Žƌ�ƉƌŝĐĞ�ǁ ŝƚŚ�ŇƵĐƚƵĂƟŽŶƐ�ŝŶ�ƚŚĞ�ǀ ĂůƵĞ�
or price of an index or indices or any
other similar factor (a “target
benchmark”); or

This is an index or similar factor that
is part of a target an AFM has set for
a fund’s performance to match or
exceed, which necessarily includes
anything used for performance fee
ĐĂůĐƵůĂƟŽŶ͘ ��dŚŝƐ�ǁ ŽƵůĚ�ŝŶĐůƵĚĞ�
ŽďũĞĐƟǀ ĞƐ�ƐƚĂƟŶŐ�ƚŚĂƚ�ƚŚĞǇ�Ăŝŵ�ƚŽ�
outperform by a certain percentage
or achieve a return greater than 6%
per year, or track the return of the
FTSE 100, or beat the return of the
FTSE All-Share.

(ii) without being a target benchmark,
ĂƌƌĂŶŐĞŵĞŶƚƐ�ĂƌĞ�ŝŶ�ƉůĂĐĞ�ŝŶ�ƌĞůĂƟŽŶ�
to the scheme according to which
ƚŚĞ�ĐŽŵƉŽƐŝƟŽŶ�ŽĨ�ƚŚĞ�ƉŽƌƞŽůŝŽ�ŽĨ�
the scheme is, or is implied to be,
constrained by reference to the
value, the price or the components
of an index or indices or any other
similar factor (a “constraining
benchmark”); or

This is an index or similar factor used
by AFMs as a constraint on a fund’s
ƉŽƌƞŽůŝŽ�ĐŽŶƐƚƌƵĐƟŽŶ͘ ���Ŷ�ĞǆĂŵƉůĞ�
of such a constraint would be if a UK
ĞƋƵŝƚǇ�ĨƵŶĚ�ǁ ŚŽƐĞ�ƉŽƌƞŽůŝŽ�ǁ ŽƵůĚ�
Ěŝī Ğƌ�ĨƌŽŵ�ƚŚĞ�ĐŽŵƉŽƐŝƟŽŶ�ŽĨ�ĂŶ�
index such as the FTSE 100 by no
more than a set amount – such a
fund would more likely mirror the
risk and return of that index than a
fund managed without such a
constraint.
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paragraph 13 as a result of a change to the
prospectus of the scheme.)

 Under paragraph 15, paragraphs 12 to 14 do
not apply to any reference to a comparator
ďĞŶĐŚŵĂƌŬ�ƚŚĂƚ�ŝƐ�ŶŽƚ�ŝĚĞŶƟĮ ĞĚ�ŝŶ�ƚŚĞ�
prospectus when that reference appears in
ĐŽŵŵƵŶŝĐĂƟŽŶƐ�ƵƐĞĚ�ŝŶ�Ă�ƉĞƌƐŽŶĂů�ǀ ŝƐŝƚ͕ �
ƚĞůĞƉŚŽŶĞ�ĐŽŶǀ ĞƌƐĂƟŽŶ�Žƌ�ŽƚŚĞƌ�ŝŶƚĞƌĂĐƟǀ Ğ�
dialogue; or in response to a specific 
unsolicited request by a client for past
ƉĞƌĨŽƌŵĂŶĐĞ�ƚŽ�ďĞ�ĐŽŵƉĂƌĞĚ�ǁ ŝƚŚ�Ă�ƉĂƌƟĐƵůĂƌ�
comparator benchmark.

For UCITS KIIDs, the FCA do not consider that the
ŝŶƚĞŶƟŽŶ�ŽĨ�ƚŚĞ�h�/d^�<//��ZĞŐƵůĂƟŽŶ�ŝƐ�ĨŽƌ�
comparator benchmarks to be disclosed within the
KIID but constraining and target benchmarks should
be included. The inconsistency between the KIIDS
ĂŶĚ�ƌĞůĞǀ ĂŶƚ�ĐŽŵŵƵŶŝĐĂƟŽŶƐ�;ĂƐ�ĚĞĮ ŶĞĚ�ĂďŽǀ ĞͿ�ŽĨ��
ĨƵŶĚƐ�ƚŚĂƚ�ƵƐĞ�ĐŽŵƉĂƌĂƟǀ Ğ�ďĞŶĐŚŵĂƌŬƐ�ŝƐ�ƌĞŐĂƌĚĞĚ�
as temporary, assuming that UCITS KIIDs are
superseded at the end of 2019, as is currently the
ŝŶƚĞŶƟŽŶ͘

Already, for a UCITS KIID, there must be past
performance within it, and in the prospectus. Some
�&D Ɛ�ĂƌĞ�ĐƌŝƟĐŝƐĞĚ�ĨŽƌ�ƐŚŽǁ ŝŶŐ�ƉĂƐƚ�ƉĞƌĨŽƌŵĂŶĐĞ�
ŽŶůǇ�ĂŐĂŝŶƐƚ�ƐŽŵĞ�Ěŝī ĞƌĞŶƚ͕ �ƐŽŵĞƟŵĞƐ�ůŽǁ Ğƌ͕�
benchmarks than other disclosures for that same
fund. The FCA plan to introduce rules so that AFM
must show a fund's past performance in a relevant
ĐŽŵŵƵŶŝĐĂƟŽŶ�ĂŐĂŝŶƐƚ�ĂŶǇ�ĐŽŶƐƚƌĂŝŶƚ�Žƌ�ƚĂƌŐĞƚ�
benchmarks the fund has, so it would not be
acceptable for an AFM to show past performance
other than on the disclosed basis.

ZĞůǇŝŶŐ�ŽŶ��ƌƟĐůĞ�ϭϴ;ϭͿ�ŽĨ�ƚŚĞ�h�/d^�<//��ZĞŐƵůĂƟŽŶ͕ �
ƚŚĞ�&���ƉƌŽƉŽƐĞ�ƚŽ�ĐŽŶĮ ƌŵ�ŝƚƐ�ĞǆƉĞĐƚĂƟŽŶ�ƚŚĂƚ�
AFMs should show their KIID past performance
against such benchmarks. For comparator
benchmarks, there is no proposal to require showing
fund performance against them, but if an AFM
chooses to compare their performance against one
or more comparator benchmarks, they must to so
ĐŽŶƐŝƐƚĞŶƚůǇ�ĂŐĂŝŶƐƚ�Ăůů�ƌĞůĞǀ ĂŶƚ�ĐŽŵŵƵŶŝĐĂƟŽŶƐ͘ ��
Comparator benchmarks are not expected to feature
or appear in KIIDs.

dŚĞ�Žǀ ĞƌĂůů�ŝŶƚĞŶƟŽŶ�ƚŚĂƚ�ŝŶǀ ĞƐƚŽƌƐ�ƐŚŽƵůĚ�ďĞ�ĂďůĞ�ƚŽ�
gain valuable insights into how an AFM views the
fund and how it thinks the fund's performance
should best be judged is to be welcomed. There are

 an AFM should be required to explain in the
fund's prospectus and other relecant
ĐŽŵŵƵŶŝĐĂƟŽŶƐ�ǁ ŚǇ�ƚŚĞǇ�ŚĂǀ Ğ�ƵƐĞĚ�ĂŶǇ�
constraint target or comparator. This seems
sensible.

 likewise, where an AFM has not set a
constraint, target or comparator for a fund,
the AFM is to explain to investors how they
should assess the fund's performance in the
ƉƌŽƐƉĞĐƚƵƐ�ĂŶĚ�ƌĞůĞǀ ĂŶƚ�ĐŽŵŵƵŶŝĐĂƟŽŶƐ͘

dŚĞ�ƉƌŽǀ ŝƐŝŽŶƐ�ĨŽƌ��&D �ĐŽŵŵƵŶŝĐĂƟŽŶƐ�;ůĞĂǀ ŝŶŐ�
ĂƐŝĚĞ�ƚŚĞ�ƉƌŽƐƉĞĐƚƵƐ�ŝƐƐƵĞƐ�ŵĞŶƟŽŶĞĚ�ĂďŽǀ Ğ�ǁ ŚŝĐŚ�
are dealt with in COLL) are to be set out in COLL 4.5 –
new paragraphs 12-15.

 WĂƌĂŐƌĂƉŚ�ϭϮ�ǁ ŝůů�ƌĞƋƵŝƌĞ�ĂŶǇ�ĐŽŵŵƵŶŝĐĂƟŽŶ�
about an authorised fund to include a short
ĞǆƉůĂŶĂƟŽŶ�ŽĨ�ƚŚĞ�ĐŚŽŝĐĞ�ĂŶĚ�ƵƐĞ�ŽĨ�Ğǀ ĞƌǇ�
target benchmark, constraining benchmark or
ĐŽŵƉĂƌĂƚŽƌ�ďĞŶĐŚŵĂƌŬ�ƵƐĞĚ�ŝŶ�ƌĞůĂƟŽŶ�ƚŽ�ƚŚĞ�
scheme. Where there is no such benchmark
there should be a statement to that effect and 
Ă�ƐŚŽƌƚ�ĞǆƉůĂŶĂƟŽŶ�ŽĨ�ŚŽǁ �ŝŶǀ ĞƐƚŽƌƐ�ĐĂŶ�
assess performance of the scheme.

 Under paragraph 13, where in any
ĐŽŵŵƵŶŝĐĂƟŽŶ�ĂŶ�ŝŶĚŝĐĂƟŽŶ�ŝƐ�Őŝǀ ĞŶ�ŽĨ�ƉĂƐƚ�
performance for any scheme it manages, an
AFM must include the corresponding past
performance record of any target benchmark
or constraining benchmark referred to in the
prospectus of the scheme – and not include an
ŝŶĚŝĐĂƟŽŶ�ŽĨ�ƉĂƐƚ�ƉĞƌĨŽƌŵĂŶĐĞ�ĨŽƌ�ĂŶǇ�ŝŶĚĞǆ͕�
indices or similar factor that is not referred to
in the prospectus of the scheme. This should
ensure a greater consistency of use of
benchmarks in future.

 Under paragraph 14, where there is past
ƉĞƌĨŽƌŵĂŶĐĞ�ŝŶĨŽƌŵĂƟŽŶ�ĐŽŵƉĂƌŝŶŐ�ĂŐĂŝŶƐƚ�
any comparator benchmark, the AFM must
include a comparison against the same
benchmark and no other in every subsequent
ĐŽŵŵƵŶŝĐĂƟŽŶ�ŝƚ�ŵĂŬĞƐ�ƚŚĂƚ�ŝƐ�ĂůƐŽ�ƐƵďũĞĐƚ�ƚŽ�
paragraph 13, for the period of 12 months
ĂŌĞƌ�Ă�ŽŶĞ�Žī �ĐŽŵŵƵŶŝĐĂƟŽŶ�ŝƐ�ŵĂĚĞ�Žƌ�ĨŽƌ�
ƐŽ�ůŽŶŐ�ĂƐ�ƚŚĞ�ĐŽŵŵƵŶŝĐĂƟŽŶ�ƌĞŵĂŝŶƐ�
available to the public in durable medium and
has not been superseded by a revised version.
(This provision though falls away if such a
comparison would not be compliant with
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however some new problems which this set of
proposals will introduce:

 /ƚ�ŝƐ�ĂĐŬŶŽǁ ůĞĚŐĞĚ�ƚŚĂƚ�ƐŽŵĞƟŵĞƐ͕ �Ěŝī ĞƌĞŶƚ�
comparator benchmarks might be used for
Ěŝī ĞƌĞŶƚ�ĐůŝĞŶƚƐ�Žƌ�ŝŶ�Ěŝī ĞƌĞŶƚ�ƐŝƚƵĂƟŽŶƐ͘

 KŶĐĞ�ŽďũĞĐƟǀ ĞƐ�ĂƌĞ�ĞǆƚĞŶĚĞĚ�ĂŶĚ�
benchmarks included, it will be is more
difficult to change comparator benchmarks.  
This could be plus point or a minus point. The
FCA assert that fund managers might wish to
change comparator benchmarks to show their
past performance against a more favourable
different comparator with the benefit of 
hindsight. Just as likely though is that new
benchmarks are produced or might become
ŵŽƌĞ�ƌĞůĞǀ ĂŶƚ�Žǀ Ğƌ�ƟŵĞ�Žƌ�ĨŽƌ�Ěŝī ĞƌĞŶƚ�
purposes.

What the FCA may achieve with this set of
ŝŶŝƟĂƟǀ ĞƐ�ŝƐ�ƚŽ�ƉƵƚ�ƚŚĞ�ďƌĂŬĞƐ�ŽŶ�ƐŽŵĞƟŵĞƐ�
helpful flexibility for the manager in managing its 
investment strategy by making the investment
policy with which it is obliged to comply overly
specific.   

There will likely be far less flexibility for managers to 
ƌĞƐƉŽŶĚ�ƚŽ�ĐŚĂŶŐŝŶŐ�ŵĂƌŬĞƚ�ĐŽŶĚŝƟŽŶƐ�ǁ ŝƚŚŽƵƚ�
ƚĂŬŝŶŐ�ƉƵƌƉŽƐĞĨƵů�ĂĐƟŽŶ�ƚŽ�ĐŚĂŶŐĞ�ƉƌŽƐƉĞĐƚƵƐ�ĂŶĚ�
ŽƚŚĞƌ�ĚŽĐƵŵĞŶƚĂƟŽŶ�ǁ ŚŝĐŚ�ƌĞƋƵŝƌĞƐ�ŝŶǀ ĞƐƚŽƌ�
consent. There is a risk that this may impose too
much of a strait jacket on managers which may put a
disadvantage of investors in the longer term.

dŚĞƌĞ�ĐĂŶ�ďĞ�Ă�ĐůĞĂƌ�ĚŝƐƟŶĐƟŽŶ�ďĞƚǁ ĞĞŶ�ĂĐŚŝĞǀ ŝŶŐ�
ĐůĂƌŝƚǇ�ŽĨ�ŽďũĞĐƟǀ ĞƐ�ŝŶ�ŝŶǀ ĞƐƚŽƌƐΖ�ŵŝŶĚƐ�ĂŶĚ�ƌĞƋƵŝƌŝŶŐ�
ĨŽƌ�ŵĂŶĂŐĞƌƐ�ƚŽ�ƐĞƚ�ƚŽŽ�ƐƉĞĐŝĮ Đ�ŽďũĞĐƟǀ ĞƐ�ǁ ŚŝĐŚ�
ƉƌĞĐůƵĚĞ�ƚŚĞŵ�ĨƌŽŵ�ƉƌŽǀ ŝĚŝŶŐ�ƟŵĞůǇ�ĂŶĚ�ƌĞƐƉŽŶƐŝǀ Ğ�
ĂĐƟǀ Ğ�ŵĂŶĂŐĞŵĞŶƚ͘

 Performance fees

The FCA's focus is on making sure that all fee
structures are "fair". Fortunately the FCA do not
intend to propose significant rule changes at the 
moment: remaining focused on whether fees are
fair to investors. However they do indicate that they
Ηǁ ŝůů�ŝŶƚĞƌǀ ĞŶĞΗ�ƵŶĚĞƌ�ŝƚƐ�ĞǆŝƐƟŶŐ�ƌƵůĞƐ�ǁ ŚĞƌĞ�ƚŚĞǇ�
are concerned that this is not the case, for example
where it is clear that an AFM is charging
performance fees in a way that investors could not
understand in advance and would not expect (for

example well below a stated target).

When fund managers are developing some of the
ŵŽƌĞ�ŝŶƚĞƌĞƐƟŶŐ�ƉĞƌĨŽƌŵĂŶĐĞ�ĨĞĞ�ŵŽĚĞůƐ�– which
seem to be constantly evolving, care should be
taken where performance fees are calculated
ƌĞůĂƟǀ Ğ�ƚŽ�Ă�ŶƵŵďĞƌ�ŽĨ�ƚĂƌŐĞƚƐ͘

E ŽŶĞƚŚĞůĞƐƐ͕ �ƚŚĞ�&���ŝƐ�ĐŽŶƐƵůƟŶŐ�ŽŶ�ŽŶĞ�ĐŚĂŶŐĞ͗�
a new COLL 6.7.6A rule is proposed:

"Any performance fee specified in the prospectus 
must be calculated on the basis of the scheme's
ƉĞƌĨŽƌŵĂŶĐĞ�ĂŌĞƌ�ĚĞĚƵĐƟŽŶ�ŽĨ�Ăůů�ŽĨ�ƚŚĞ�ƉĂǇŵĞŶƚƐ�
out of the scheme property."

This is designed to prevent any fee on a fee which is
unlikely to be understood by investors. Also, it is
designed to ensure consistency with the 2016
/K^�K�ZĞƉŽƌƚ�Η' ŽŽĚ�ƉƌĂĐƟĐĞƐ�ĨŽƌ�ĨĞĞƐ�ĂŶĚ�
expenses of CIS" – ' ŽŽĚ�WƌĂĐƟĐĞ�ϰ�ƐƚĂƟŶŐ�ƚŚĂƚ�
performance fees should be taken on performance
that is net of other fees.

Impact of new proposals?

The FCA appreciate that new rules on benchmarks, fund
ŽďũĞĐƟǀ ĞƐ�ĂŶĚ�ƉĂƐƚ�ƉĞƌĨŽƌŵĂŶĐĞ�ǁ ŝůů�ƌĞƋƵŝƌĞ�ĐŚĂŶŐĞƐ�ŝŶ�
ŝŶĨŽƌŵĂƟŽŶ�ƉƌĞƐĞŶƚĞĚ�ŝŶ�ŵĂƚĞƌŝĂůƐ͘ ��/ƚ�ǁ ŝůů�ƌĞƋƵŝƌĞ�Į ƌŵƐ�ƚŽ�
ƵŶĚĞƌƚĂŬĞ�ĐŽŵƉƌĞŚĞŶƐŝǀ Ğ�ƌĞǀ ŝĞǁ Ɛ�ŽĨ�Ăůů�ŵĂƌŬĞƟŶŐ�
materials and also update prospectus documents.

Whilst the FCA note in the Cost Benefit Analysis annex 
that the outcome from their proposals might be that
some AFMs will remove discrete targets from their funds,
the FCA remain convinced that this will not be the general
response and that the disclosure remedies should allow
ƐŽŵĞ�ŝŶǀ ĞƐƚŽƌƐ�ƚŽ�ŝĚĞŶƟĨǇ�ŵŽƌĞ�ƐƵĐĐĞƐƐĨƵůůǇ�ƚŚĞ�ƉƌŽĚƵĐƚ�
that best suits their investment needs.

What is the timetable?

dŚĞƌĞ�ŝƐ�ƚŽ�ďĞ�ƐƚĂŐŐĞƌĞĚ�ŝŵƉůĞŵĞŶƚĂƟŽŶ͗

 governance remedies – requiring AFMs to assess
whether their offering is in line with their need on 
30 September 2019

dŚĞƌĞ�ŝƐ�Ă�ƚƌĂŶƐŝƟŽŶĂů�ƌƵůĞ�ƐŽ�ƚŚĂƚ�ƐƵĐŚ�Ă�ƐƚĂƚĞŵĞŶƚ�
ƐĞƫ ŶŐ�ŽƵƚ�ĂŶ�ĂƐƐĞƐƐŵĞŶƚ�ŽĨ�ǀ ĂůƵĞ�ŝƐ�ŶŽƚ�ƌĞƋƵŝƌĞĚ�
ĨŽƌ�ĂŶ�ĂŶŶƵĂů�ĂĐĐŽƵŶƟŶŐ�ƉĞƌŝŽĚ�ƚŚĂƚ�ĞŶĚƐ�ďĞĨŽƌĞ�
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30 September 2019. The statement must be
published within four months of the end of the
ƌĞůĞǀ ĂŶƚ�ĂŶŶƵĂů�ĂĐĐŽƵŶƟŶŐ�ƉĞƌŝŽĚ͘ ��̂ Ž�ƚŚĞƌĞ�ǁ ŝůů�ŝŶ�
Ğī ĞĐƚ�ďĞ�Ă�ƐƚĂŐŐĞƌĞĚ�ŝŵƉůĞŵĞŶƚĂƟŽŶ�ŽŶĐĞ�ƚŚĞ�ƌƵůĞƐ�
come into effect approximately eighteen months 
from the Policy Statement – on 30 September 2019.

The FCA have accepted that "considering the way to
feedback in the context of other pressures on the
sector", ƚŚĞ�ŝŵƉůĞŵĞŶƚĂƟŽŶ�ƉĞƌŝŽĚ�ŝƐ�ĞǆƚĞŶĚĞĚ�ƚŽ�
allow eighteen months rather than twelve months
ĨƌŽŵ�ƚŚĞ�ĚĂƚĞ�ŽĨ�ƚŚĞ�ƉƵďůŝĐĂƟŽŶ�ŽĨ�WŽůŝĐǇ�̂ ƚĂƚĞŵĞŶƚ�
18/8 with its final rules in respect of value for money 
assessments.

 final rules for the SM & CR PR for AFMs will come 
ŝŶƚŽ�Ğī ĞĐƚ�Ăƚ�ƚŚĞ�ƐĂŵĞ�ƟŵĞ�ĂƐ�ƚŚĞ�Į ŶĂů�ƌƵůĞƐ�ĨŽƌ�ƚŚĞ�
extension of the SM & CR in general, which is
expected to be in mid to late 2019

 rules on box profits will come into effect on 1 April 
2019

 recast Final Guidance 14/4, now known as Final
Guidance 18/3 on changing clients to post RDR unit
ĐůĂƐƐĞƐ�ǁ ŝůů�ďĞ�Ğī ĞĐƟǀ Ğ�ĨƌŽŵ��Ɖƌŝů�ϮϬϭϴ

 ĨŽƌ�ƚŚĞ��ŽŶƐƵůƚĂƟŽŶ�ŽŶ�ĨƵƌƚŚĞƌ�ƌĞŵĞĚŝĞƐ�ŝŶ��Wϭϴͬ ϵ ͕ �
responses are asked by 5 July 2018. We will need to
await the FCA's final rules before knowing their 
ƉƌŽƉŽƐĞĚ�Ğī ĞĐƟǀ Ğ�ƟŵŝŶŐ�ĨŽƌ�ƚŚŽƐĞ�ĐŚĂŶŐĞƐ͘ ��

 Once finalised, there is intended to be a three month 
ŝŵƉůĞŵĞŶƚĂƟŽŶ�ƉĞƌŝŽĚ�ĨŽƌ�ƚŚĞ�ŶĞǁ �, ĂŶĚďŽŽŬ�
Guidance covering benchmark proposals for new
ĨƵŶĚƐ͕ �ĂŶĚ�Ɛŝǆ�ŵŽŶƚŚƐ�ĨŽƌ�ĞǆŝƐƟŶŐ�ĨƵŶĚƐ͘

Although not all provisions are finalised or yet in force, 
many fund managers are already planning for, and indeed
ĂŶƟĐŝƉĂƟŶŐ͕�ŵƵĐŚ�ŽĨ�ƚŚĞ�ĐŽŶƚĞŶƚ�ŽĨ�ƚŚĞ�ŶĞǁ �ƌƵůĞƐ͕ �ĂŶĚ�
ƐĞĞŬŝŶŐ�ƚŽ�ĂĚĂƉƚ�ƚŽ�ƚŚĞ�&��ΖƐ�ŐĞŶĞƌĂů�ĂƉƉƌŽĂĐŚ�ƌĞƐƵůƟŶŐ�
from its Asset Management Market Study.
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Assessing the outcome of the FCA's Asset Management Market Study



dŚŝƐ�ƉƵďůŝĐĂƟŽŶ�ŝƐ�ŶŽƚ�Ă�ƐƵďƐƟƚƵƚĞ�ĨŽƌ�ĚĞƚĂŝůĞĚ�ĂĚǀ ŝĐĞ�ŽŶ�ƐƉĞĐŝĮ Đ�ƚƌĂŶƐĂĐƟŽŶƐ�ĂŶĚ�ƐŚŽƵůĚ�ŶŽƚ�ďĞ�ƚĂŬĞŶ�ĂƐ�ƉƌŽǀ ŝĚŝŶŐ�ůĞŐĂů�advice on any of the topics discussed.
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