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dŚĞ�&��ΖƐ�&ŝŶĂů�ZĞƉŽƌƚ�ŽŶ�ŝƚƐ��ƐƐĞƚ�D ĂŶĂŐĞŵĞŶƚ�D ĂƌŬĞƚ�̂ ƚƵĚǇ�ǁ ĂƐ�ƉƵďůŝƐŚĞĚ�ŽŶ�Ϯϴ�:ƵŶĞ�ϮϬϭϳ �ĂůŽŶŐƐŝĚĞ�Ă��ŽŶƐƵůƚĂƟŽŶ�WĂƉĞƌ�
(CP 17/18) which sets out the first tranche of the amendments to be introduced pursuant to it.  These papers set out the most 
ƐƵďƐƚĂŶƟǀ Ğ�ĂŵĞŶĚŵĞŶƚƐ�ƚŽ�ƚŚĞ�ƐŚĂƉĞ�ŽĨ�h<�ĂƵƚŚŽƌŝƐĞĚ�ĨƵŶĚƐ�ƐŝŶĐĞ�ƚŚĞ�ƌĞƉůĂĐĞŵĞŶƚ�ŽĨ�ƚŚĞ��/̂ �ďǇ��K>>�ŝŶ�ϮϬϬϲ ͘ ���Ɛ�Ă�ĐŽŶƐĞƋƵĞŶĐe,
ƚŚĞǇ�ƌĞƋƵŝƌĞ�ĐĂƌĞĨƵů�ĂƩ ĞŶƟŽŶ�ďǇ�h<�ĂƵƚŚŽƌŝƐĞĚ�ĨƵŶĚ�ŵĂŶĂŐĞƌƐ�ƐŽ�ƚŚĞǇ�ĐĂŶ�ƉůĂŶ�ƚŽ�ĂĐĐŽŵŵŽĚĂƚĞ�ƚŚĞ�&��ΖƐ�ƉƌŽƉŽƐĂůƐ͘

It is good news that the FCA acknowledge the asset management industry's vital role in the UK economy. The corollary of this, and
ƐŽŵĞ�ƉŽƚĞŶƟĂůůǇ�ďĂĚ�ŶĞǁ Ɛ�ĨŽƌ�ĂƐƐĞƚ�ŵĂŶĂŐĞƌƐ͕ �ŝƐ�ƚŚĂƚ�ĐŽŶƐĞƋƵĞŶƚůǇ�ƚŚĞ�&���ŝƐ�ĚĞƚĞƌŵŝŶĞĚ�ƚŽ�ĨŽůůŽǁ �ƚŚƌŽƵŐŚ�ŽŶ�Ă�ŶƵŵďĞƌ�ŽĨ�ŝƚƐ slightly
more draconian remedies for the perceived ills which it had set out in its Interim Report in November 2016.

The FCA's summary chart of its package of remedies is set out in
Annex 1 to this Briefing Paper. 

Whilst we now therefore have most of the key answers, or at
ůĞĂƐƚ�ŝŶĚŝĐĂƟŽŶƐ�ĂƐ�ƚŽ�ƚŚĞ�ĚŝƌĞĐƟŽŶ�ŽĨ�ƚƌĂǀ Ğů͕�ƚŚĞ�ĂĐƟŽŶƐ�ƉƵƌƐƵĂŶƚ�
to the Report will come in various stages.  Annex 2 to this Briefing 
Paper sets out the FCA's outline of how the various remedies will
be introduced.

Is gold plating needed?

WƵƌƐƵĂŶƚ�ƚŽ�ƉƵďůŝĐĂƟŽŶ�ŽĨ�ƚŚĞ�/ŶƚĞƌŝŵ�ZĞƉŽƌƚ�ŝŶ�E Žǀ ĞŵďĞƌ�ǁ Ğ�
might well have asked whether the outcome of the Asset
Management Market Study might be the death knell of UK
ĂƵƚŚŽƌŝƐĞĚ� ĨƵŶĚƐ� ĚƵĞ� ƚŽ� Žǀ Ğƌ� ƌĞŐƵůĂƟŽŶ� ĐŽŵƉĂƌĞĚ� ǁ ŝƚŚ�
ĂůƚĞƌŶĂƟǀ Ğ�ĨƵŶĚ�ŵŽĚĞůƐ�ĂůƌĞĂĚǇ�ƌƵŶ�ŝŶ�>ƵǆĞŵďŽƵƌŐ�ĂŶĚ��ƵďůŝŶ͘ �
E Žǁ �ǁ Ğ�ŬŶŽǁ �ƚŚĞ�ĚŝƌĞĐƟŽŶ�ŽĨ�ƚƌĂǀ Ğů�ƐĞƚ�ŽƵƚ�ŝŶ�ƚŚĞ�&ŝŶĂů�ZĞƉŽƌƚ͕ �
ǁ Ğ�ŵŝŐŚƚ�ŚŽƉĞ�ƚŚĂƚ�ǁ Ğ�ĐĂŶ�ŶŽǁ �ƐĞĞ�ƐŽŵĞ�ŐŽůĚ�ƉůĂƟŶŐ�ďƵƚ�
ƉĞƌŚĂƉƐ�ŐŽůĚ�ƉůĂƟŶŐ�ǁ ŝƚŚ�ǁ ŚŝĐŚ�ŵĂŶĂŐĞƌƐ�ĐĂŶ�ĐŽƉĞ͍ ��

The challenge will be for asset managers to work with the FCA in
the ongoing working groups etc to make sure that the proposals
ĂƌĞ�ƉƌĂĐƟĐĂů�ƐŽ�ƚŚĂƚ�Ăƚ�ůĞĂƐƚ�h<�ĂƵƚŚŽƌŝƐĞĚ�ĨƵŶĚƐ�ĐŽŶƟŶƵĞ�ƚŽ�ďĞ�
ƚŚĞ�ƉƌŽĚƵĐƚ�ŽĨ�ĐŚŽŝĐĞ�ĨŽƌ�h<�ƌĞƚĂŝů�ŝŶǀ ĞƐƚŽƌƐ͕ �ĂŶĚ�ƉŽƚĞŶƟĂůůǇ�ĨŽƌ�Ă�
wider audience.

The issues raised in the Report are not peculiarly UK centric. We
ƐŚŽƵůĚ�ĞƐƐĞŶƟĂůůǇ�ďĞ�ůŽŽŬ�ĨŽƌ�ΗŐŽŽĚ�ŐŽůĚ�ƉůĂƟŶŐΗ�ǁ ŚŝĐŚ�ǁ ŝůů�ĂĚĚ�
ƚŽ�ƚŚĞ�ƌĞƉƵƚĂƟŽŶ�ŽĨ�h<�ĂƵƚŚŽƌŝƐĞĚ�ĨƵŶĚƐ�ŝŶ�ƚŚĞ�ŵĂƌŬĞƚƉůĂĐĞ͘

Problems waiting to be solved

Certain points they have picked up in their review work are
ƉĞƌŚĂƉƐ�ƉƌŽďůĞŵƐ�ǁ ĂŝƟŶŐ�ƚŽ�ďĞ�ƐŽůǀ ĞĚ͘ ��

 closet trackers

The idea of closet trackers has caused concern in various
ũƵƌŝƐĚŝĐƟŽŶƐ͘ ��dŚĞ�&���ŶŽƚĞ�ƚŚĂƚ�ƚŚĞǇ�ŚĂǀ Ğ�ĨŽƵŶĚ�ŵĂŶǇ�ĂĐƟǀ Ğ�
funds offering similar exposure to passive funds but with 
higher charges than would be applied to passive funds –
ĞƐƟŵĂƟŶŐ�ƚŚĂƚ�ƚŚĞƌĞ�ŝƐ�ĂƌŽƵŶĚ�άϭϬϵ�ďŝůůŝŽŶ�ŝŶ�ĂĐƟǀ Ğ�ĨƵŶĚƐ�
that closely mirror the market which are significantly more 
expensive than passive funds.

Ironically part of the problem has been the increasing use of
index benchmarks and a nervousness (discussed as far back as
ƚŚĞ� D ǇŶĞƌƐ� ZĞƉŽƌƚ� ŝŶ� ƌĞůĂƟŽŶ� ƚŽ� ŝŶƐƟƚƵƟŽŶĂů� ƉĞŶƐŝŽŶ�
mandates) which means that managers dared not move too
ĨĂƌ�ĨƌŽŵ�Ă�ƉŽƌƞŽůŝŽ�ƌĞůĂƚĞĚ�ƚŽ�ƚŚĞ�ĐŽŵƉŽƐŝƟŽŶ�ŽĨ�ƚŚĂƚ�ŝŶĚĞǆ�
because then they increase the risk of the fund's performance
diverging from the performance of that index. Some high

ƉƌŽĮ ůĞ�ƉŽƌƞŽůŝŽ�ŵĂŶĂŐĞƌƐ�ŚĂǀ Ğ�ŚĂĚ�ƚŽ�ũƵƐƟĨǇ�ǁ ŚĞƌĞ�ƚŚĞŝƌ�
performance has diverged from the expected benchmark,
notably those who refuse to take the common view, say in the
dot.com boom, and are later proved right. Maybe the press
comment and regulator focus on this topic will now lead to an
ŝŶĐƌĞĂƐĞĚ�ĨƌĞĞĚŽŵ�ĨŽƌ�ĂĐƟǀ Ğ�ŵĂŶĂŐĞƌƐ�ƚŽ�ĨŽůůŽǁ �ƚŚĞŝƌ�Žǁ Ŷ�
ŝŶƐƟŶĐƚƐ͕ �ĂŶĚ�Ă�ƐƚŽĐŬ�ƉŝĐŬŝŶŐ�ĂƉƉƌŽĂĐŚ͍

Having said that though, it is important that this issue is not
compounded by any proposals which emerge regarding
ƉĞƌĨŽƌŵĂŶĐĞ͕�ĂƐ�ŵĞŶƟŽŶĞĚ�ďĞůŽǁ ͘ ��/ƚ�ŵĂŬĞƐ�ŶŽ�ƐĞŶƐĞ�ƚŽ�
ĐƌŝƟĐŝƐĞ�ĐůŽƐĞƚ�ƚƌĂĐŬĞƌƐ�ŽŶ�ƚŚĞ�ŽŶĞ�ŚĂŶĚ�ĂŶĚ�ƚŚĞŶ͕ �ŽŶ�ƚŚĞ�ŽƚŚĞƌ͕�
suggest that benchmarks should be included within investment
ŽďũĞĐƟǀ ĞƐ͘ ��ZĂƚŚĞƌ͕�ĂƐ�ƐƵŐŐĞƐƚĞĚ�ďĞůŽǁ ͕ �ƉĞƌŚĂƉƐ�ƚŚĞ�ĨŽĐƵƐ�
ƐŚŽƵůĚ�ďĞ�ŽŶ�ďĞƩ Ğƌ�ƌĞƉŽƌƟŶŐ�ŽĨ�ƉĞƌĨŽƌŵĂŶĐĞ�ďǇ�ƌĞĨĞƌĞŶĐĞ�ƚŽ�
various reference benchmarks?

 box profits 

��ƉĂƌƟĐƵůĂƌ�ŝƐƐƵĞ�ĂƌŝƐĞƐ�ĨŽƌ�ĚƵĂů�ƉƌŝĐĞĚ�ĨƵŶĚƐ�ǁ ŚĞƌĞ�ĨƵŶĚ�
managers run a box in their units of the fund on which
ƉŽƚĞŶƟĂůůǇ�ƚŚĞǇ�ĐŽƵůĚ�ŵĂŬĞ�ƉƌŽĮ ƚƐ�ďǇ�ŽƉĞƌĂƟŶŐ�Ă�ŵĂŶĂŐĞƌΖƐ�
box.

CP 17/18 sets out proposals for new rules to require AFMs to
ƉĂƐƐ�ΗƌŝƐŬ�ĨƌĞĞ�ďŽǆ�ƉƌŽĮ ƚƐΗ�;ŝĞ�ƉƌŽĮ ƚƐ�ŐĞŶĞƌĂƚĞĚ�ďǇ�ŶĞƫ ŶŐ�Žī �
ƚƌĂŶƐĂĐƟŽŶƐͿ�ƚŽ�ƚŚĞ�ĨƵŶĚ�ĂŶĚ��&D Ɛ�ƚŽ�ĚŝƐĐůŽƐĞ�ƚŚĞŝƌ�ƉŽůŝĐǇ�ŽŶ�
ŽƉĞƌĂƟŶŐ�Ă�ŵĂŶĂŐĞƌΖƐ�ďŽǆ�ĂŶĚ�ŚŽǁ �ĂŶǇ�ƉƌŽĮ ƚƐ�ǁ ŝůů�ďĞ�ƚƌĞĂƚĞĚ�
in the prospectus. Where relevant, AFMs will need to state
ĞǆƉůŝĐŝƚůǇ�ƚŚĞŝƌ�ƉŽůŝĐǇ�ŽŶ�ŽƉĞƌĂƟŶŐ�Ă�ŵĂŶĂŐĞƌΖƐ�ďŽǆ�ŝŶ�ƚŚĞ�
fund's prospectus and whether they may retain any profits 
ĨƌŽŵ�ŝƚ͘ ���&D Ɛ�ĐŽƵůĚ�ƌĞƚĂŝŶ�ƉƌŽĮ ƚƐ�ŵĂĚĞ�ĨƌŽŵ�ŚŽůĚŝŶŐ�ƉŽƐŝƟŽŶƐ�
between pricing points when using their own capital ("at risk
box profits"). 

�Žǆ�ƉƌŽĮ ƚƐ�ŽŶ�ĚĞĂůŝŶŐƐ�ǁ ĞƌĞ�ĞƐƐĞŶƟĂůůǇ�ĂďŽůŝƐŚĞĚ�ǇĞĂƌƐ�ĂŐŽ�
and so requiring managers to return any risk free box profits to 
ƚŚĞ�ĨƵŶĚ�ĂŶĚ�ĚŝƐĐůŽƐĞ�ďŽǆ�ŵĂŶĂŐĞŵĞŶƚ�ƉƌĂĐƟĐĞƐ�ƚŽ�ŝŶǀ ĞƐƚŽƌƐ�
ƐŚŽƵůĚ�ŶŽƚ�ĐĂƵƐĞ�ĂŶǇ�ƉĂƌƟĐƵůĂƌ�ŶĞǁ �ĐŽŶĐĞƌŶ͘ ��/ŶĚĞĞĚ�ƚŚĞ�&���
acknowledge in CP 17/18 that a number of firms have now told 
them that they no longer retain risk free box profits.   

WĂƌƚ�ŽĨ�ƚŚĞ�ŝƐƐƵĞ�ƌĞŐĂƌĚŝŶŐ�ďŽǆ�ŵĂŶĂŐĞŵĞŶƚ�ƉƌĂĐƟĐĞƐ�ŝƐ�ƚŚĂƚ�
there is a misunderstanding that dual pricing is actually fairer
than single pricing. There is no single right answer on the best
method of pricing but dual pricing does try to address the
needs to balance the interests of ingoing, outgoing and
ƌĞŵĂŝŶŝŶŐ�ŝŶǀ ĞƐƚŽƌƐ�ŝŶ�ƚŚĞ�ĨĂŝƌĞƐƚ�ǁ ĂǇ�ǁ ŚŝĐŚ�ŝƐ�ƉƌĂĐƟĐĂďůĞ͘��
&ŽƌƚƵŶĂƚĞůǇ�ƚŚĞ�ƉƌŽƉŽƐĂůƐ�ĚŽ�ŶŽƚ�ƐĞĞŬ�ƚŽ�ƐƚŽƉ�Į ƌŵƐ�ŽƉĞƌĂƟŶŐ�
dual priced funds.
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 costs and charges disclosure

dŚĞ� ŶŽƟŽŶ� ŽĨ� ƚŚĞ� ŝŶĚƵƐƚƌǇ� ĂŶĚ� ŝŶǀ ĞƐƚŽƌ� ƌĞƉƌĞƐĞŶƚĂƟǀ ĞƐ�
agreeing some standardised approach for disclosing costs and
charges is to be welcomed, although note that the FCA
propose to ask an independent person to convene a group of
relevant stakeholders to develop this workstream.

 ĐůĞĂƌ�ŽďũĞĐƟǀ ĞƐ

dŚĞ�ŝĚĞĂ�ŽĨ�ŵĂŬŝŶŐ�ŽďũĞĐƟǀ ĞƐ�ĐůĞĂƌĞƌ�ĂŶĚ�ŵŽƌĞ�ƵƐĞĨƵů�ƚŽ�
investors is a logical one which managers should always keep
under review. The UK approach has always been to make them
quite simple – ĞŐ�ΗƚŚĞ�ĨƵŶĚ�ŝŶǀ ĞƐƚƐ�ŝŶ�h<�ĞƋƵŝƟĞƐ�ǁ ŝƚŚ�Ă�ǀ ŝĞǁ �
to achieving capital growth" - whereas in Luxembourg and
�ƵďůŝŶ�ƚŚĞƌĞ�ƚĞŶĚƐ�ƚŽ�ďĞ�Ă�ŵƵĐŚ�ŵŽƌĞ�ĚŝƐĐƵƌƐŝǀ Ğ�ĞǆƉůĂŶĂƟŽŶ�
ŽĨ�ƚŚĞ�ŝŶǀ ĞƐƚŵĞŶƚ�ŽďũĞĐƟǀ ĞƐ�ĂŶĚ�ƉŽůŝĐŝĞƐ͘ �KŶĞ�ƐƵƐƉĞĐƚƐ�ƚŚĞ�
ƌŝŐŚƚ�ĂŶƐǁ Ğƌ�ŝƐ�ƐŽŵĞǁ ŚĞƌĞ�ŝŶ�ƚŚĞ�ŵŝĚĚůĞ͘��ĞƌƚĂŝŶůǇ�ďĞƩ Ğƌ�
ĐůĂƌŝƚǇ͕�ƐŽ�ŝŶǀ ĞƐƚŽƌƐ�ĐĂŶ�ďĞƩ Ğƌ�ƵŶĚĞƌƐƚĂŶĚ�ƚŚĞ�ŝŶǀ ĞƐƚŵĞŶƚ�
strategy, is to be welcomed. The difficulty though is that, with 
ƚŽŽ�ŵƵĐŚ�ŝŶĨŽƌŵĂƟŽŶ͕ �ƚŚŝƐ�ĨĞƩ ĞƌƐ�ƚŚĞ�ĚŝƐĐƌĞƟŽŶ�ǁ ŚŝĐŚ�ƚŚĞ�
investment manager then has to adjust the strategy for
ŵĂŶĂŐŝŶŐ�ƚŚĞ�ƉŽƌƞŽůŝŽ�ďĞŚŝŶĚ�ƚŚĞ�ƐĐĞŶĞƐ͘ �/ƚ�ŵĂǇ�ďĞĐŽŵĞ�ƚŽŽ�
much of a straightjacket and remember that for UK funds a
ƐƵďƐƚĂŶƟǀ Ğ�ĐŚĂŶŐĞ�ƚŽ�ƚŚĞ�ŝŶǀ ĞƐƚŵĞŶƚ�ŽďũĞĐƟǀ ĞƐ�ĂŶĚ�ƉŽůŝĐǇ�
ƌĞƋƵŝƌĞƐ� ƚŚĞ� ƉĂƐƐŝŶŐ� ŽĨ� ĂŶ� ĞǆƚƌĂŽƌĚŝŶĂƌǇ� ƌĞƐŽůƵƟŽŶ� ŽĨ�
investors.

Key proposals

dƵƌŶŝŶŐ�ƚŽ�ƚŚĞ�ŵŽƌĞ�ĐŽŶƚĞŶƟŽƵƐ�ĂƐƉĞĐƚƐ�ŽĨ�ƚŚĞ�ZĞƉŽƌƚ͕ �ƚŚĞ�&���
ĂƌĞ�ŝŶƚĞŶĚŝŶŐ�ƚŽ�ƉƵƌƐƵĞ�Ă�ŐƌĞĂƚĞƌ�ŶƵŵďĞƌ�ŽĨ�ƚŚĞ�ŵŽƌĞ�ƐƵďƐƚĂŶƟǀ Ğ�
proposals set out in the Interim Report than some managers might
wish.

Governance

 assessing whether products provide good value for money

Whilst managers already do assess whether their products and
services offer value for money, this is not happening 
consistently. There is to be a new rule to require an AFM to
assess whether value for money has been provided to fund
investors. This must take place, and be formally documented,
at least once a year considering:

 economies of scale achieved when funds reach certain
levels of assets under management – are economies of
scale shared with retail investors (indeed maybe the
ƋƵĞƐƟŽŶ�ŝƐ�Η�ƌĞ�ƚŚĞƌĞ�ĂŶǇ�ĞĐŽŶŽŵŝĞƐ�ŽĨ�ƐĐĂůĞ�ƚŽ�ƐŚĂƌĞ͍ ΗͿ

 fees and charges and whether they are reasonable in
ƌĞůĂƟŽŶ�ƚŽ�ƚŚĞ�ĐŽƐƚƐ�ŝŶĐƵƌƌĞĚ͘ ��, ĞƌĞ�ƚŚĞƌĞ�ŝƐ�Ă�ĚĞƐŝƌĞ�ƚŽ�
consider comparable products for sale including similar
ƐŝǌĞĚ�ŝŶƐƟƚƵƟŽŶĂů�ŵĂŶĚĂƚĞƐ�;ĚĞƐƉŝƚĞ�ƚŚĞ�ĨĂĐƚ�ƚŚĂƚ�ƚŚĞŶ�
you have got one client rather than having to deal with a
number of investors?)

 share classes – requiring AFMs to consider different share 
classes and whether these offer value for money and, 
ǁ ŚĞƌĞ�ƚŚĞƌĞ�ĂƌĞ�ŵƵůƟƉůĞ�ƐŚĂƌĞ�ĐůĂƐƐĞƐ͕ �ƚŚĂƚ�ƚŚĞ��&D �
must assess and explain why some investors are in more
ĞǆƉĞŶƐŝǀ Ğ�ƐŚĂƌĞ�ĐůĂƐƐĞƐ�ǁ ŝƚŚ�ƐƵďƐƚĂŶƟĂůůǇ�ƐŝŵŝůĂƌ�ƌŝŐŚƚƐ�

ĂŶĚ�ĐŽŶĚŝƟŽŶƐ�– and the FCA will also make it easier to
Ɛǁ ŝƚĐŚ�ƌĞƚĂŝů�ŝŶǀ ĞƐƚŽƌƐ�ƚŽ�ďĞƩ Ğƌ�ǀ ĂůƵĞ�ƐŚĂƌĞ�ĐůĂƐƐĞƐ�– see
below.

At least annually the AFM will have to publish a report on the
Į ŶĚŝŶŐƐ�ŽĨ�ŝƚƐ�ĂƐƐĞƐƐŵĞŶƚƐ͕ �ĂŶĚ�ĂĐƟŽŶƐ�ŝƚ�ŚĂƐ�ƚĂŬĞŶ�Žƌ�ǁ ŝůů�ƚĂŬĞ�
ƚŽ�ĚŝƐĐŚĂƌŐĞ�ŚŝƐ�ŽďůŝŐĂƟŽŶƐ�ƵŶĚĞƌ�ƚŚŝƐ�ŶĞǁ �ƌƵůĞ͘��dŚŝƐ�ĐŽƵůĚ�ďĞ�
part of the annual report or a separate dedicated report
published by the AFM in respect of the range of for which it is
responsible.

dŚĞ�Ăŝŵ�ŝƐ�ƚŚĂƚ�ŝŶǀ ĞƐƚŽƌƐ�ĂŶĚ�ĂŶĂůǇƐƚƐ͕ �ĂŶĚ�ƉůĂƞŽƌŵƐ͕ �ǁ ŝůů�
ƚŚĞƌĞĨŽƌĞ�ŚĂǀ Ğ�ŵŽƌĞ�ŝŶĨŽƌŵĂƟŽŶ�ŽŶ�ƚŚĞ��&D ΖƐ�ĂƐƐĞƐƐŵĞŶƚƐ�ŽŶ�
ƉĂƌƟĐƵůĂƌ�ŝƐƐƵĞƐ�ƐŽ�ƚŚĂƚ�ƚŚĞǇ�ŚĂǀ Ğ�ŐƌĞĂƚĞƌ�ƐĐŽƉĞ�ƉŽƚĞŶƟĂůůǇ�ƚŽ�
ĐŚĂůůĞŶŐĞ��&D Ɛ�ŽŶ�ƚŚĞŝƌ�ƉĞƌĨŽƌŵĂŶĐĞ�ŝŶ�ƌĞůĂƟŽŶ�ƚŽ�ƚŚĞƐĞ�
ƉĂƌƟĐƵůĂƌ�ĂƌĞĂƐ͘

 a prescribed responsibility for an AFM board's chair to act in
the best interests of investors

/ƚ�ǁ ŽƵůĚ�ƐĞĞŵ�ƚŚĂƚ�ŵŽƐƚ�ĂƐƐĞƚ�ŵĂŶĂŐĞƌƐ�ĂƌĞ�ƌĞĐĞƉƟǀ Ğ�ƚŽ�ƚŚĞ�
idea of some element of independence within the fund
governance structures – the issue is quite how one achieves
ƚŚŝƐ�ŝŶ�Ă�ǁ ĂǇ�ǁ ŚŝĐŚ�ŝƐ�Ğī ĞĐƟǀ Ğ�ŝŶ�ĂĐŚŝĞǀ ŝŶŐ�ƚŚĞ�ŽďũĞĐƟǀ Ğ�ďƵƚ�ŝƐ�
ĂůƐŽ�ĐŽƐƚ�Ğī ĞĐƟǀ Ğ�ĂŶĚ�ƉƌĂĐƟĐĂů�ĨŽƌ�ƚŚĞ�ŝŶĚƵƐƚƌǇ͘�

&ŽƌƚƵŶĂƚĞůǇ�ƚŚĞ�&���ƌĞĐŽŐŶŝƐĞ�ƚŚĂƚ�ƚŚĞƌĞ�ŝƐ�ůŝƩ ůĞ�ƐƵƉƉŽƌƚ�ĨŽƌ�
any new governance body following other models. So, whilst
there will be a strengthening of requirements, they focus on
strengthening the rules applying to authorised fund managers -
AFMs - ĂƐ�ƐĞƚ�ŽƵƚ�ŝŶ�̂ ĞĐƟŽŶ�ϯ�ŽĨ��Wϭϳ ͬ ϭϴ͘��

Also, it is helpful that the FCA have not pursued the idea of
introducing a statutory fiduciary duty or duty of care.   

The FCA has however observed that some respondents have
suggested AFM boards can lack the authority within group
ƐƚƌƵĐƚƵƌĞƐ�ƚŽ�Ğī ĞĐƟǀ ĞůǇ�ĐŚĂůůĞŶŐĞ�ƚŚĞ�ĐŽŵŵĞƌĐŝĂů�ƐƚƌĂƚĞŐǇ�
ŵĂĚĞ�ďǇ�ƚŚĞ�ŵŽƌĞ�ƐĞŶŝŽƌ�ďŽĂƌĚƐ�ĂŶĚ�ĞǆĞĐƵƟǀ Ğ�ĐŽŵŵŝƩ ĞĞƐ͘

The key change will be that, as part of SM&CR, a prescribed
responsibility will be allocated to the chair of the AFM's board
to act in the best interest of investors who will be a senior
manager under the new regime. The Chair of the AFM board
will be responsible for taking "reasonable steps" to ensure the
AFM and its board adheres to the FCA's current and proposed
ƌƵůĞƐ͘ ��dŚŝƐ�ǁ ŝůů�ƉƌŽǀ ŝĚĞ�ĂŶ�ŝŶĚŝǀ ŝĚƵĂů�ŝŶĐĞŶƟǀ Ğ�ĨŽƌ�ƚŚĞ�ĐŚĂŝƌ�ƚŽ�
ĞŶƐƵƌĞ�ƚŚĞ�Į ƌŵ�ƉƌŽƉĞƌůǇ�ĚŝƐĐŚĂƌŐĞƐ�ŝƚƐ�ƌĞƐƉŽŶƐŝďŝůŝƟĞƐ�ƚŽ�
consider the interests of investors. As a senior manager, the
chair will also require the FCA's approval before taking up its
role so the FCA will be able to assess whether or not the
individual concerned is fit and proper for this important role.  
dŚŝƐ͕ �ƚŚĞ�&���ƚŚŝŶŬ͕�ƐŚŽƵůĚ�ŝŶĐƌĞĂƐĞ�ƚŚĞ��ŽĂƌĚΖƐ�Ğī ĞĐƟǀ ĞŶĞƐƐ�
to influence decisions made within the group structure so that 
ƚŚĞǇ�ĂƌĞ�ŵĂĚĞ�ĂŌĞƌ�ĚƵĞ�ĐŽŶƐŝĚĞƌĂƟŽŶ�ŽĨ�ŝŶǀ ĞƐƚŽƌƐΖ�ŝŶƚĞƌĞƐƚƐ͘ ��

 25% independence on AFM boards

The FCA expect that the task of following through on the "value
for money" assessment will in large part be protected by the
new requirement for independent members of AFM boards.
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The proposed text to be inserted in COLL 6.6 would require the
role of independent members to include providing input and
challenge as part of the AFM's assessment of value for money
in accordance with the new COLL 6.6.20R. Independent
ŵĞŵďĞƌƐ�ĐŽƵůĚ�ĂůƐŽ�ďĞ�ƚĂƐŬĞĚ�ǁ ŝƚŚ�ĂĚĚŝƟŽŶĂů�ƌĞƐƉŽŶƐŝďŝůŝƟĞƐ͕ �
ƚĂŬŝŶŐ�ŝŶƚŽ�ĐŽŶƐŝĚĞƌĂƟŽŶ�ĞǆŝƐƟŶŐ�ƌĞŵƵŶĞƌĂƟŽŶ�ĂŶĚ�ĐŽŶŇŝĐƚ�ŽĨ�
interest rules.

The FCA propose a rule that an AFM appoints a minimum of
two and at least 25% of the total board membership as
independent directors to the AFM board. Each independent
director must meet certain requirements:

 they may not be an employee of the AFM or of a
company within the AFM's group or remunerated by
them for any role other than as an independent board
member.

 they may not have been an employee of the AFM or of
another company within the fund group within 5 years
before their appointment.

 ƚŚĞǇ�ŵĂǇ�ŶŽƚ�ŚĂǀ Ğ�ƌĞĐĞŝǀ ĞĚ�ĂŶǇ�ƐŽƌƚ�ŽĨ�ƌĞŵƵŶĞƌĂƟŽŶ�
from the AFM group within the 5 years before their
appointment.

 also they may not have had any sort of material business
ƌĞůĂƟŽŶƐŚŝƉ�ǁ ŝƚŚ�ƚŚĞ��&D �Žƌ�ǁ ŝƚŚ�ĂŶŽƚŚĞƌ�ĐŽŵƉĂŶǇ�
within the AFM's group within the last 3 years

 ƚŚĞǇ�ŵĂǇ�ŶŽƚ�ŚĂǀ Ğ�ďĞĞŶ�ĂŶ�ĞŵƉůŽǇĞĞ�ŽĨ�ĂŶǇ�ƉŽƌƞŽůŝŽ�
manager to which the AFM has delegated investment
management within the 5 years before their appointment
Žƌ�ŚĂǀ Ğ�ŚĂĚ�ĂŶǇ�ŵĂƚĞƌŝĂů�ďƵƐŝŶĞƐƐ�ƌĞůĂƟŽŶƐŚŝƉ�ǁ ŝƚŚ�ƚŚĂƚ�
ƉŽƌƞŽůŝŽ�ŵĂŶĂŐĞƌ�ǁ ŝƚŚŝŶ�ƚŚĞ�ůĂƐƚ�ϯ�ǇĞĂƌƐ͘

 for host AFMs, these requirements would apply to any
ĐŽŵŵĞƌĐŝĂů�ƌĞůĂƟŽŶƐŚŝƉ�ƚŚĞ�ŝŶĚĞƉĞŶĚĞŶƚ�ĚŝƌĞĐƚŽƌ�ŚĂƐ�
ǁ ŝƚŚ�ƚŚĞ�ƉŽƌƞŽůŝŽ�ŵĂŶĂŐĞƌ�ƚŽ�ǁ ŚŽŵ�ƚŚĞ�ŚŽƐƚ��&D �ŝƐ�ƚŽ�
ĚĞůĞŐĂƚĞ� ƚŚĞ� ƉŽƌƞŽůŝŽ�ŵĂŶĂŐĞŵĞŶƚ� ĨƵŶĐƟŽŶƐ� - also
independent members of host AFMs must not have been
employed by the host AFM company for at least 5 years
before its appointment.

The FCA intend that an independent director should be
appointed for a term of no longer than 5 years with a
ĐƵŵƵůĂƟǀ Ğ�ĚƵƌĂƟŽŶ�ŽĨ�ϭϬ�ǇĞĂƌƐ͘ �/ŶĚĞƉĞŶĚĞŶƚ�ĚŝƌĞĐƚŽƌƐ�ƐŚŽƵůĚ�
not be eligible for re-appointment to the same AFM board
ƵŶƟů�ϱ�ǇĞĂƌƐ�ƐŝŶĐĞ�ƚŚĞ�ĞŶĚ�ŽĨ�ƚŚĞŝƌ�ůĂƐƚ�ĂƉƉŽŝŶƚŵĞŶƚ�ŚĂƐ�
lapsed.

The advantages and disadvantages of independent directors
have been debated at length – notably the corporate law point
that any director should promote the success of the company
ũƵƐƚ�ĂƐ�ŵƵĐŚ�ĂƐ�ĂŶ�ĞǆĞĐƵƟǀ Ğ�ĚŝƌĞĐƚŽƌ͘��E ŽŶĞƚŚĞůĞƐƐ�ƚŚĞ�&���
ĐŽŶƐŝĚĞƌ�ΗƚŚĂƚ�ƚŚĞ�ĐŽŵƉĂŶǇ�ůĂǁ �ĚƵƟĞƐ�ƌĞƋƵŝƌĞ�ƚŚĞ�ĂƐƐĞƐƐŵĞŶƚ�
of the best interest of a company beyond measuring financial 
success", and independent directors should bring an external
ƉĞƌƐƉĞĐƟǀ Ğ�ǁ ŚŝĐŚ�ǁ ŝůů�ƐƵƉƉŽƌƚ�ĞǆĞĐƵƟǀ Ğ�ĚŝƌĞĐƚŽƌƐ�ƚŽ�ŵĞĞƚ�
ƚŚĞƐĞ�ĚƵƟĞƐ͘ �

The FCA have eventually decided that it is the AFM itself which
should decide whether to appoint an independent director as

chair. Also, the 25% independent directors requirement will
apply to all AFMs, including smaller AFMs.

dŚĞƌĞ�ŝƐ�Ă�ƉƌŽƉŽƐĞĚ�ŝŵƉůĞŵĞŶƚĂƟŽŶ�ƉĞƌŝŽĚ�ŽĨ�ϭϮ�ŵŽŶƚŚƐ�
ĨŽůůŽǁ ŝŶŐ� ƚŚĞ� ĚĂƚĞ� ŽĨ� Į ŶĂůŝƐĂƟŽŶ� ŽĨ� ƚŚĞ� ƌƵůĞƐ͘ � dŚĞ�&���
ĂĐŬŶŽǁ ůĞĚŐĞ� ƚŚĂƚ� ƌĞĐƌƵŝƟŶŐ� ƚǁ Ž� ƚŽ� ƚŚƌĞĞ� ŝŶĚĞƉĞŶĚĞŶƚ�
directors per AFM will "create a challenge across the industry".

dŚĞƐĞ�ƉƌŽƉŽƐĂůƐ�ǁ ŝůů�ŶŽ�ĚŽƵďƚ�ĞŶĐŽƵƌĂŐĞ�ďĞƩ Ğƌ�ďĞŚĂǀ ŝŽƵƌƐ�ǁ ŝƚŚŝŶ�
ĂƐƐĞƚ�ŵĂŶĂŐĞƌƐ�ĂŶĚ�ƚŚĞŝƌ��&D �ĞŶƟƟĞƐ͘ �dŚĞǇ�ǁ ŝůů�ĐŚĂůůĞŶŐĞ��&D Ɛ�
ƚŽ�ũƵƐƟĨǇ�ƚŚĂƚ�ƚŚĞǇ�ĂƌĞ�ĚĞůŝǀ ĞƌŝŶŐ�ǀ ĂůƵĞ�ĨŽƌ�ŵŽŶĞǇ�ĂŶĚ�ĚŝƐĐůŽƐĞ�
ƚŚĞŝƌ�ũƵƐƟĮ ĐĂƟŽŶ͘ ���Ƶƚ�ǁ ŝůů�ƚŚĞƐĞ�ŶĞǁ �ŐŽǀ ĞƌŶĂŶĐĞ�ƌĞƋƵŝƌĞŵĞŶƚƐ�ŝŶ�
ĨĂĐƚ�ƐƵĐĐĞĞĚ�ŝŶ�ĚĞůŝǀ ĞƌŝŶŐ�ďĞƩ Ğƌ�ǀ ĂůƵĞ�ĨŽƌ�ŵŽŶĞǇ͍ ��

KďũĞĐƟǀ ĞƐ

Having strengthened governance, the second main area of focus is
ƚŽ�ƐĞĞŬ�ƚŽ�ŝŵƉƌŽǀ Ğ�ƚŚĞ�ƉŽƐŝƟŽŶ�ƌĞŐĂƌĚŝŶŐ�ŽďũĞĐƟǀ ĞƐ͕ �ďĞŶĐŚŵĂƌŬƐ�
and performance. The basic perceived ill is that the FCA think it is
"difficult for even engaged investors to know what to expect from 
their funds".  It is difficult for them to assess whether or not their 
ĨƵŶĚ�ŝƐ�ƉĞƌĨŽƌŵŝŶŐ�ĂŐĂŝŶƐƚ�ƌĞůĞǀ ĂŶƚ�ŽďũĞĐƟǀ ĞƐ͕ �ŝŶĐůƵĚŝŶŐ�ƚŚŽƐĞ�ƐĞƚ�
by the fund manager". The outcome of this debate is the
following:

 ĐůĂƌŝƚǇ�ŽĨ�ŽďũĞĐƟǀ ĞƐ

The FCA believes that investors "could benefit from greater 
ĐůĂƌŝƚǇ�ĂƐ�ǁ Ğůů�ĂƐ�ďĞŝŶŐ�ďĞƩ Ğƌ�ĂďůĞ�ƚŽ�ĐŽŵƉĂƌĞ�ŽďũĞĐƟǀ ĞƐ�
between similar funds" and so is looking at whether the
ůĂŶŐƵĂŐĞ�ƵƐĞĚ�ŝŶ�ŽďũĞĐƟǀ ĞƐ�ĐŽƵůĚ�ŵĂŬĞ�ƚŚĞŵ�ŵŽƌĞ�ƵƐĞĨƵů�ƚŽ�
investors at the point of sale and on an ongoing basis. All of
this really is founded on the basic longstanding premise that all
ĐůŝĞŶƚ�ĐŽŵŵƵŶŝĐĂƟŽŶƐ�ĂŶĚ�ĨƵŶĚ�ĚŽĐƵŵĞŶƚĂƟŽŶ�ŽƵŐŚƚ�ďĞ�ĨĂŝƌ͕�
clear and not misleading.

This workstream could result in new rules or guidance. In the
ŵĞĂŶƟŵĞ�ƚŚĞƌĞ�ŝƐ�ũƵƐƚ�ĞŶĐŽƵƌĂŐĞŵĞŶƚ�ĨŽƌ�ĂƐƐĞƚ�ŵĂŶĂŐĞƌƐ�ƚŽ�
consider the language they use with a view to not misleading
investors.

Thankfully the Final Report indicates that the FCA agree that
flexibility is needed and that the FCA's requirements for clear 
ŽďũĞĐƟǀ ĞƐ�ƐŚŽƵůĚ�ŶŽƚ�ƉůĂĐĞ�ΗƵŶĚƵĞ�ĐŽŶƐƚƌĂŝŶƚƐ�ŽŶ�ŵĂŶĂŐĞƌƐΗ�
ĂŶĚ�ƐŽ�ƉŽƚĞŶƟĂůůǇ�ŶĞŐĂƟǀ ĞůǇ�Ăī ĞĐƚ�ƌĞƚƵƌŶƐ͘ ��

 ďĞŶĐŚŵĂƌŬƐ�ŝŶ�ŝŶǀ ĞƐƚŵĞŶƚ�ŽďũĞĐƟǀ ĞƐ

dŚĞ�&���ŚĂǀ Ğ�ƌĞĐĞŶƚůǇ�ďĞĞŶ�Őŝǀ ŝŶŐ�ŝŶĚŝĐĂƟŽŶƐ�ƚŚĂƚ�ǁ ŚĂƚ�ŚĂĚ�ŝŶ�
the past been internal benchmarks should now be included
ǁ ŝƚŚŝŶ�Ă�ĨƵŶĚΖƐ�ŝŶǀ ĞƐƚŵĞŶƚ�ŽďũĞĐƟǀ Ğ�ƐƚĂƚĞŵĞŶƚ͘ ��dŚŝƐ�ĐĂŶ�ďĞ�
unhelpful as it removes flexibility and, ironically, could herald 
ƚŚĞ�ŶŽƟŽŶ�ŽĨ�ƚŚĞ�ĐůŽƐĞƚ�ƚƌĂĐŬĞƌƐ�ǁ ŚŝĐŚ�ŝƐ�ĂŶ�Ğǀ ŝů�ƚŚĞ�&���ƐĂǇ�
ƚŚĞǇ�ĂƌĞ�ŶŽǁ �ƚƌǇŝŶŐ�ƚŽ�Ăǀ ŽŝĚ͕ �ĂƐ�ŵĞŶƟŽŶĞĚ�ĂďŽǀ Ğ͘��

It is helpful that the Report indicates that all funds need not
necessarily have a benchmark comparator or numerical target
ƌĞƚƵƌŶ͘ ��dŚĞ�&���ĂƌĞ�ŶŽƚ�ŝŶƐŝƐƟŶŐ�ƚŚĂƚ�ďĞŶĐŚŵĂƌŬƐ�ŵƵƐƚ�ďĞ�
compulsory.  This would have been a very difficult step to take, 
partly because it might encourage closet trackers (which, for
ƚŚĞ�ƌĞĂƐŽŶƐ�ŵĞŶƟŽŶĞĚ�ĂďŽǀ Ğ͕�ƚŚĞ�&���ĂƌĞ�ƚƌǇŝŶŐ�ƚŽ�Ăǀ ŽŝĚͿ�ĂŶĚ�
partly because it would probably contribute to unreasonable
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ĞǆƉĞĐƚĂƟŽŶƐ�ĨƌŽŵ�ŝŶǀ ĞƐƚŽƌƐ͘ ��ZĂƚŚĞƌ�ƚŚĞƌĞ�ƐŚŽƵůĚ�ƉĞƌŚĂƉƐ�ďĞ�Ă�
ĨŽĐƵƐ�ŽŶ�ďĞƩ Ğƌ�ƉĞƌĨŽƌŵĂŶĐĞ�ƵƉĚĂƚĞƐ͕ �ǁ ŝƚŚ�ĐŽŵƉĂƌĂƚŽƌƐ͘

�ƐƐĞƚ�ŵĂŶĂŐĞƌƐ�ƐŚŽƵůĚ�ƌĞƐƉŽŶĚ�ƚŽ�ƚŚĞ�ĐŽŶƐƵůƚĂƟŽŶ�ŽŶ�ŚŽǁ �ƚŽ�
ensure managers are clear about why or why not a benchmark
has been used and requiring the use, or otherwise, of
ďĞŶĐŚŵĂƌŬƐ�ƚŽ�ďĞ�ĐŽŶƐŝƐƚĞŶƚ�ĂĐƌŽƐƐ�ŵĂƌŬĞƟŶŐ�ŵĂƚĞƌŝĂů͘��

dŚĞ�&���ŝŶĚŝĐĂƚĞƐ�ƚŚĂƚ�ŝƚ�ǁ ŝůů�ĐŽŶƟŶƵĞ�ƚŽ�ĐŽŶƐŝĚĞƌ�ĂƉƉƌŽƉƌŝĂƚĞ�
ƐƵƉĞƌǀ ŝƐŽƌǇ� ĂĐƟŽŶ� ŝŶ� ŽƌĚĞƌ� ƚŚĂƚ� ĨƵŶĚƐ� ĂƌĞ� ŵĂŶĂŐĞĚ� ŝŶ�
ĂĐĐŽƌĚĂŶĐĞ�ǁ ŝƚŚ�ĂƉƉůŝĐĂďůĞ�ƌƵůĞƐ�ĂŶĚ�ŝŶǀ ĞƐƚŽƌ�ĞǆƉĞĐƚĂƟŽŶƐ͕ �
ĂŶĚ�ŵŝŐŚƚ�ƉŽƚĞŶƟĂůůǇ�ƚĂŬĞ�ĞŶĨŽƌĐĞŵĞŶƚ�ĂĐƟŽŶ͘ ���ůƐŽ͕ �Ăƚ�ĨƵŶĚ�
ĂƵƚŚŽƌŝƐĂƟŽŶ�ƐƚĂŐĞ͕�ŝŶ�ĂĐĐŽƌĚĂŶĐĞ�ǁ ŝƚŚ�ƚŚĞ�ĂƉƉƌŽĂĐŚ�ǁ Ğ�ŚĂǀ Ğ�
all been experiencing of late, there may be focus on how
ŝŶǀ ĞƐƚŵĞŶƚ�ŽďũĞĐƟǀ ĞƐ�ĂƌĞ�ĞǆƉƌĞƐƐĞĚ�ŝŶ�Ă�ǁ ĂǇ�ǁ ŚŝĐŚ�ƚŚĞ�&���
indicate should be so that "they comply with relevant rules".

 ŝŵƉƌŽǀ ŝŶŐ�ƉĞƌĨŽƌŵĂŶĐĞ�ĚŝƐĐůŽƐƵƌĞ�ĂŶĚ�ĐŽŵŵƵŶŝĐĂƟŽŶ�

�ĞƌƚĂŝŶůǇ�ƉĞƌĨŽƌŵĂŶĐĞ�ŝŶĨŽƌŵĂƟŽŶ�ĐŽƵůĚ�ďĞ�ŝŵƉƌŽǀ ĞĚ͘ ��dŚĞ�
Final Report indicates that the FCA recognises that investors
may not understand benchmarks well in the form of both
indices and sector or category comparisons. If investor
understanding is likely to be low though in this area, this
reinforces the FCA's approach that it is important to ensure
that performance is reported appropriately.

Probably we all agree that reports and accounts have failed to
provide useful updates – notably recognised with the removal
of the requirement for short reports, this is acknowledged by
both the regulator and the regulated.

dŚĞ�ƋƵĞƐƟŽŶ�ŝƐ�ŚŽǁ �ĚŽĞƐ�ŽŶĞ�ŝŵƉƌŽǀ Ğ�ƚŚĞ�ƉĞƌĨŽƌŵĂŶĐĞ�
ŝŶĨŽƌŵĂƟŽŶ�Őŝǀ ĞŶ�ƚŽ�ŝŶǀ ĞƐƚŽƌƐ�– and note the FCA is focussed
ŶŽƚ�ŽŶůǇ�ŽŶ�ƚŚĞ�ƵƐĞĨƵůŶĞƐƐ�ŽĨ�ƚŚĞ�ŝŶĨŽƌŵĂƟŽŶ�ďƵƚ�ĂůƐŽ�ƚŚĞ�
ĐŽŵƉĂƌĂďŝůŝƚǇ�ŽĨ�ƚŚĞ�ŝŶĨŽƌŵĂƟŽŶ͘ ��

The FCA's decision is that it is to consult on new requirements
to clarify that

 wherever AFMs choose or are required to present their
past performance, they must do so against the most
ĂŵďŝƟŽƵƐ�ƚĂƌŐĞƚ�ƚŚĞǇ�ƐĞƚ�ŽƵƚ�ƚŽ�ŝŶǀ ĞƐƚŽƌƐ͘ ��^Ž͕ � ĨŽƌ�
ĞǆĂŵƉůĞ͕�ĂŶ�ĂďƐŽůƵƚĞ�ƌĞƚƵƌŶ�ĨƵŶĚΖƐ�ŵŽƐƚ�ĂŵďŝƟŽƵƐ�ƚĂƌŐĞƚ�
may be LIBOR plus 4% and they must show past
performance against LIBOR plus 4%, not just against
LIBOR alone.

 if no specific benchmark, comparator or numerical target 
is set for a fund, the AFM will not be allowed to present
past performance against a benchmark, comparator or
ƚĂƌŐĞƚ�ƌĞƚƵƌŶƐ�ĂĐƌŽƐƐ�ƌĞŐƵůĂƚŽƌǇ�ĂŶĚ�ŵĂƌŬĞƟŶŐ�ŵĂƚĞƌŝĂůƐ͘ ��

dŚŝƐ�ǁ ŝůů�ŶĞĞĚ�ƐŽŵĞ�ĐĂƌĞĨƵů�ĐŽŶƐŝĚĞƌĂƟŽŶ�ŝŶ�ƌĞůĂƟŽŶ�ƚŽ�ƚŚĞ�
ƐƉĞĐŝĮ Đ�ƉƌŽƉŽƐĂů͘��/Ŷ�ĚƵĞ�ĐŽƵƌƐĞ�ƚŚĞƌĞ�ǁ ŝůů�ďĞ�ĐŽŶƐƵůƚĂƟŽŶ�ŽŶ�Ă�
rule and/or guidance which the FCA acknowledge will have to
ďĞ�ĐŽŶƐŝĚĞƌĞĚ�ĨŽƌ�ĐŽŵƉĂƟďŝůŝƚǇ�ǁ ŝƚŚ��ƵƌŽƉĞĂŶ�ůĞŐŝƐůĂƟŽŶ�ƐƵĐŚ�
as UCITS and PRIIPs.

There is some irony here because the FCA has altered its
stance about whether past performance is useful. The FCA had
previously had to concede defeat given that the European

provisions require past performance in various guises. Now
we seem to be moving on a stage to the FCA encouraging the
ƉƌŽǀ ŝƐŝŽŶ�ŽĨ�ŵŽƌĞ�ƵƐĞĨƵů�ƉĞƌĨŽƌŵĂŶĐĞ�ŝŶĨŽƌŵĂƟŽŶ͘ ��

E ŽƚĞ�ĂůƐŽ�ƚŚĂƚ�ƚŚĞ�&���ǀ ŝĞǁ �ƚŚŝƐ�ĂƐ�ƉĂƌƚ�ŽĨ�ƚŚĞ�ǁ ŝĚĞƌ�ŝŶŝƟĂƟǀ Ğ�
ŽŶ�ĐŽŵŵƵŶŝĐĂƟŽŶƐ�– and they refer to CP 17/6 and the COBS
14.2.1 text.

dŚĞ�t ŽƌŬŝŶŐ�' ƌŽƵƉ�ŽŶ�ŽďũĞĐƟǀ ĞƐ�ĐŽƵůĚ�ĐŽŶƐŝĚĞƌ�ƚŚĞ�ŝƐƐƵĞ�ŽŶ�
how best to provide upfront and ongoing disclosure of
ƉĞƌĨŽƌŵĂŶĐĞ�ĂŐĂŝŶƐƚ�ŽďũĞĐƟǀ ĞƐ�ĂŶĚ�ďĞŶĐŚŵĂƌŬƐ͕ �ĚĞůŝǀ ĞƌŝŶŐ�
ǀ ĂůƵĞ�ĨŽƌ�ŵŽŶĞǇ�ĂŶĚ�ƉƌŽǀ ŝĚŝŶŐ�ĐůĞĂƌ�ŝŶĨŽƌŵĂƟŽŶ�ŽŶ�ŽďũĞĐƟǀ ĞƐ�
and performance which asset managers should address and
on which they could seek to make improvements. It will be
ŝŶƚĞƌĞƐƟŶŐ�ƚŽ�ƐĞĞ�ǁ ŚĂƚ�ƚŚĞ�t ŽƌŬŝŶŐ�' ƌŽƵƉ�ŽŶ�ŽďũĞĐƟǀ ĞƐ�ǁ ŝůů�
conclude on this topic and generally how investors should best
be given insight into returns and future returns.

The underlying theme is probably to enable investors to spot
persistent underperforming funds more quickly. But the
Report omits the real reason why fund managers eventually
do something about their funds by way of merger or closing
them: which is that they themselves do not wish to have
persistently underperforming funds.

Charging structures

The third main area of focus is on transparency of fees and
ĐŚĂƌŐĞƐ͘ ��/Ŷ�ƚŚŝƐ�ĐŽŶŶĞĐƟŽŶ͗

 single all in fee

dŚĞ�ƉƌŽƉŽƐĂů�ƚŚĂƚ�ƚŚĞ�&���ƐƟůů�ƐƵƉƉŽƌƚ�ŝƐ�ĨŽƌ�Ă�ƐŝŶŐůĞ�Ăůů�ŝŶ�ĨĞĞ�
for investors to include the asset management charge and an
ĞƐƟŵĂƚĞ�ŽĨ�ƚƌĂŶƐĂĐƟŽŶ�ĐŚĂƌŐĞƐ͘ ��

With the new provisions coming in for PRIIPs and MiFID II from
January 2018, the FCA acknowledge that the new
requirements under those measures for aggregated and
ŽŶŐŽŝŶŐ�ŝŶĨŽƌŵĂƟŽŶ�ŽŶ�Ăůů�ĐŽƐƚƐ�ŶĞĞĚ�ƚŽ�ďĞ�ďŽƌŶĞ�ŝŶ�ŵŝŶĚ͘ ��
There will need to be disclosure of indirect costs such as
ƚƌĂŶƐĂĐƟŽŶ�ĐŽƐƚƐ�ĂŶĚ�ƉƌĞƐĞŶƚĂƟŽŶ�ŽĨ�ĐŚĂƌŐĞƐ�ĂƐ�Ă�ĐĂƐŚ�
ĂŵŽƵŶƚ�ŝŶ�ĐŽƐƚ�ĚŝƐĐůŽƐƵƌĞ�ĚŽĐƵŵĞŶƚƐ͘ ��dŚĞ�ŝŶĚŝĐĂƟŽŶ�ƚŚŽƵŐŚ�
is that these measures will not be enough.

dŚĞ�&���ŝƐ�ƚĞƐƟŶŐ�ǁ ĂǇƐ�ƚŽ�ŝŵƉƌŽǀ Ğ�ƚŚĞ�Ğī ĞĐƟǀ ĞŶĞƐƐ�ŽĨ�ĂŶǇ�
ĨŽƌƚŚĐŽŵŝŶŐ�ĚŝƐĐůŽƐƵƌĞƐ͘ ��dŚĞƌĞ�ŵĂǇ�ďĞ�ĐŽŶƐŝĚĞƌĂƟŽŶ�ŽĨ�
guidance such as the wider use of pounds and pence
ĚŝƐĐůŽƐƵƌĞ͘��dŚĞƌĞ�ŵĂǇ�ďĞ�ĐŽŶƐŝĚĞƌĂƟŽŶ�ŽĨ�ďĞƩ Ğƌ�ĐŽŶƐŝƐƚĞŶĐǇ�
between point of sale and ongoing disclosures.

We have to await the detailed proposals later this year in a
ĨƵƌƚŚĞƌ�ĐŽŶƐƵůƚĂƟŽŶ͘

 performance fees

dŚĞ�&���ŝƐ�ĐŽŶƐŝĚĞƌŝŶŐ�ĐŽŶƐƵůƟŶŐ�ŽŶ�ƌƵůĞƐ�ƐŽ�ƚŚĂƚ�ƉĞƌĨŽƌŵĂŶĐĞ�
ĨĞĞƐ�ĂƌĞ�ŽŶůǇ�ƉĞƌŵŝƩ ĞĚ�ǁ ŚĞƌĞ�ƉĞƌĨŽƌŵĂŶĐĞ�ŝƐ�ĂďŽǀ Ğ�ƚŚĞ�
ĨƵŶĚΖƐ�ŵŽƐƚ�ĂŵďŝƟŽƵƐ�ƚĂƌŐĞƚ͕ �ĐŽŶƐŝƐƚĞŶƚ�ǁ ŝƚŚ�ŝƚƐ�ƉĞƌĨŽƌŵĂŶĐĞ�
ƌĞƉŽƌƟŶŐ�ƉƌŽƉŽƐĂů�ŵĞŶƟŽŶĞĚ�ĂďŽǀ Ğ͘��
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dŚĞƌĞ�ŝƐ�Ă�ƌŝƐŬ�ŝŶ�ďĞŝŶŐ�ŵŽƌĞ�ƉƌĞƐĐƌŝƉƟǀ Ğ�ŽŶ�ŚŽǁ �ƉĞƌĨŽƌŵĂŶĐĞ�
ĨĞĞ�ŵŽĚĞůƐ�ǁ ŽƌŬ͕�ƐŽ�ŝƚ�ŵĂǇ�ďĞ�ďĞƩ Ğƌ�ƚŽ�ƌĞůǇ�ŽŶ�ƚŚĞ�ĞǆŝƐƟŶŐ�
statement that fees must not be unfair to unitholders or
materially prejudice their interests rather than introduce
specific restraints on performance fee models.  The FCA is yet 
ƚŽ�ĐŽŶƐŝĚĞƌ�ǁ ŚĞƚŚĞƌ�ĂŶǇ�ĂĚĚŝƟŽŶĂů�ƉŽůŝĐǇ�ĂĐƟŽŶ�ŝƐ�ƌĞƋƵŝƌĞĚ�ƚŽ�
make performance fee structures more equitable.

 ĐŽƐƚƐ�ĂŶĚ�ĐŚĂƌŐĞƐ�ŝŶĨŽƌŵĂƟŽŶ�ĨŽƌ�ŝŶƐƟƚƵƟŽŶĂů�ŝŶǀ ĞƐƚŽƌƐ

Much work has already been done in this area due to pension
schemes demands and more will be done by asset managers
due to MiFID II costs and charges disclosure requirements for
ƉƌŽĨĞƐƐŝŽŶĂů�ŝŶǀ ĞƐƚŽƌƐ͘ �/ŶĚƵƐƚƌǇ�ŝŶŝƟĂƟǀ ĞƐ�ĂƌĞ�ĂůƐŽ�ƌĞĐŽŐŶŝƐĞĚ�
by the FCA. The FCA now propose to ask an independent
person to convene a group of relevant stakeholders to develop
ƚŚŝƐ�ǁ ŽƌŬ�ĨƵƌƚŚĞƌ�ĨŽƌ�ďŽƚŚ�ŵĂŝŶƐƚƌĞĂŵ�ĂŶĚ�ĂůƚĞƌŶĂƟǀ Ğ�ĂƐƐĞƚ�
classes. Once that is complete, the FCA will then consider
ǁ ŚĞƚŚĞƌ�ĂŶǇ�ŽƚŚĞƌ�ĂĐƟŽŶ�ŝƐ�ƌĞƋƵŝƌĞĚ�ƚŽ�ĞŶƐƵƌĞ�ŝŶƐƟƚƵƟŽŶĂů�
ŝŶǀ ĞƐƚŽƌƐ�ŐĞƚ�ƚŚĞ�ŝŶĨŽƌŵĂƟŽŶ�ƚŚĞǇ�ŶĞĞĚ�ƚŽ�ŵĂŬĞ�Ğī ĞĐƟǀ Ğ�
decisions.

Other remedies relating to retail investors and
retail intermediaries

Chapter 14 of the Final Report summarises responses and
ƌĞĐŽŵŵĞŶĚĂƟŽŶƐ�ŽŶ�ƐŚĂƌĞ�ĐůĂƐƐ�Ɛǁ ŝƚĐŚŝŶŐ�ĂŶĚ�ƌĞƚĂŝů�ĚŝƐƚƌŝďƵƟŽŶ͘

 mandatory share class conversions

Problems in switching between share classes – ƉĂƌƟĐƵůĂƌůǇ�
post RDR – ĚĞŵŽŶƐƚƌĂƚĞ�ƚŚĞ�ŶĞĞĚ�ƚŽ�ƚƌǇ�ĂŶĚ�ŝŵƉƌŽǀ Ğ�ŵĂƩ ĞƌƐ�
in that area.

CP 17/18 includes proposals for moving fund investors to
ďĞƩ Ğƌ�ǀ ĂůƵĞ�ƐŚĂƌĞ�ĐůĂƐƐĞƐ͘ ��dŚĞƐĞ�ĂƌĞ�ƚŽ�ĐůĂƌŝĨǇ�ĂŶĚ�ƌĞŝƐƐƵĞ�
guidance set out in FG 14/4 on dealing with hard to reach
ƵŶŝƚŚŽůĚĞƌƐ�ŝŶĚŝĐĂƟŶŐ�ƚŚĂƚ�ĂŶ��&D �ĐĂŶ�ƵŶĚĞƌƚĂŬĞ�Ă�ŵĂŶĚĂƚŽƌǇ�
ĐŽŶǀ ĞƌƐŝŽŶ�ŝĨ�ƚŚĞ�ĨŽůůŽǁ ŝŶŐ�ĐŽŶĚŝƟŽŶƐ�ĂƌĞ�ŵĞƚ͗

 the power to undertake a mandatory conversion as set
out in the prospectus in line with COLL 4.2.5R 5 (d);

 ƚŚĞ��&D �ŵƵƐƚ�ŚĂǀ Ğ�ŵĂĚĞ�Ăůů�ƌĞĂƐŽŶĂďůĞ�ĂƩ ĞŵƉƚƐ�ƚŽ�
ŝŶĨŽƌŵ�ƵŶŝƚŚŽůĚĞƌƐ�ƚŽ�ĞŶĂďůĞ�ƚŚĞŵ�ƚŽ�Őŝǀ Ğ�ĂůƚĞƌŶĂƟǀ Ğ�
ŝŶƐƚƌƵĐƟŽŶƐ͖

 ƚŚĞ��&D �ŝƐ�ƐĂƟƐĮ ĞĚ�ŽŶ�ƌĞĂƐŽŶĂďůĞ�ŐƌŽƵŶĚƐ�ƚŚĂƚ�ƚŚĞ�
change will not result in detriment to investors.

This should be helpful.

Note however that it is all couched under the overall umbrella
of AFMs having to comply with the client's best interest rule in
COBS 2.1.1R(1) in any event. AFMs will therefore need to
ƌĞǀ ŝĞǁ � ĂŶĚ� ĚŽĐƵŵĞŶƚ� ƚŚĞŝƌ� ƌĞĂƐŽŶŝŶŐ� ĨŽƌ� ĂŶǇ� ƉĂƌƟĐƵůĂƌ�
proposal carefully, having regard to the client best interest
rule.

 close off trail commissions? 

KŶĞ�ŝŶƚĞƌĞƐƟŶŐ�ŝƐƐƵĞ�ŝƐ�ǁ ŚĞƚŚĞƌ�Žƌ�ŶŽƚ�ƉƌĞ-RDR share classes
that pay trail commission should be closed off.  The FCA seem 

to be nervous about doing this, although they are open to
exploring the issue in more detail where the FCA "receive
Ğǀ ŝĚĞŶĐĞ�ŽĨ�ŝŶǀ ĞƐƚŽƌ�ŚĂƌŵ�ƚŚƌŽƵŐŚ�ĐŽŶƟŶƵĞĚ�ƚƌĂŝů�ĐŽŵŵŝƐƐŝŽŶ�
ƉĂǇŵĞŶƚƐΗ͕�ƚŚĞ�&���ǁ ŝůů�ĨĞĞĚ�ƚŚŝƐ�ŝŶĨŽƌŵĂƟŽŶ�ŝŶƚŽ�ŝƚƐ�ĨƵƌƚŚĞƌ�
policy work in this area. Ideally, from the fund managers'
ƉĞƌƐƉĞĐƟǀ Ğ͕�ƚŚĞƐĞ�ŽůĚ�ƐŚĂƌĞ�ĐůĂƐƐĞƐ�ǁ ŽƵůĚ�ďĞ�ƐŚƵƚ�ĚŽǁ Ŷ�ďƵƚ�
the debate here is more to do with the brokers and IFAs losing
ƚŚĞŝƌ�ĂŶƟĐŝƉĂƚĞĚ�ƚƌĂŝů�ĐŽŵŵŝƐƐŝŽŶ�ǁ ŚŝĐŚ�ǁ ĂƐ�ƉĂƌƚ�ŽĨ�ƚŚĞŝƌ�
original fee deal perhaps than the investor's viewpoint?

�W�ϭϳ ͬ ϭϴ�ŝŶĚŝĐĂƚĞƐ�ƚŚĂƚ�ƚŚĞ�&���ǁ ĂŶƚƐ�ƚŽ�ĐŽŶƟŶƵĞ�ƚŽ�ĞŶŐĂŐĞ�
on this issue and collect evidence which will help frame its
thinking going forwards.

Investment platforms market study

dŚĞƌĞ�ŝƐ�ƚŽ�ďĞ�Ă�ŵĂƌŬĞƚ�ƐƚƵĚǇ�ŝŶƚŽ�ŝŶǀ ĞƐƚŵĞŶƚ�ƉůĂƞŽƌŵƐ͕ �ĂŐĂŝŶ�
ǁ ŝƚŚ�ƌĞŐĂƌĚ�ƚŽ�ǁ ŚĞƚŚĞƌ�ĐŽŵƉĞƟƟŽŶ�ŝƐ�ǁ ŽƌŬŝŶŐ�ŝŶ�ƚŚĂƚ�ŵĂƌŬĞƚ�
place.

' ŝǀ ĞŶ�ƚŚĞ�ŐƌŽǁ ƚŚ�ŽĨ�ŝŶǀ ĞƐƚŵĞŶƚ�ƉůĂƞŽƌŵƐ�ĂŶĚ�ƚŚĞ�ĨĂĐƚ�ƚŚĂƚ�ƌĞĂůůǇ�
ĂƐƐĞƚ�ŵĂŶĂŐĞƌƐ�ŽŌĞŶ�ŚĂǀ Ğ�ůŝƩ ůĞ�ƐĂǇ�ŝŶ�ƚŚĞ�ŝŶƚĞƌŵĞĚŝĂƟŽŶ�ǁ ŝƚŚ�
investors, this is a vital area in which the FCA should take
considerable interest.

One can understand some of the issues regarding governance,
ŽďũĞĐƟǀ ĞƐ� ĂŶĚ� ĐŚĂƌŐŝŶŐ� ƐƚƌƵĐƚƵƌĞƐ͘ � �Ƶƚ� ƚŚĞƌĞ� ŚĂƐ� ďĞĞŶ� Ă�
ƚĞŵƉƚĂƟŽŶ�ǁ ŝƚŚ�ƚŚĞ��ƐƐĞƚ�D ĂŶĂŐĞŵĞŶƚ�D ĂƌŬĞƚ�̂ ƚƵĚǇ�ƚŽ�ƚƌǇ�ĂŶĚ�
blame all evils on the asset managers, rather than the other
ƉĂƌƟĐŝƉĂŶƚƐ�ŝŶ�ƚŚĞ�ƉŝĐƚƵƌĞ�ďĞƚǁ ĞĞŶ�ĨƵŶĚ�ƉŽƌƞŽůŝŽƐ�ĂŶĚ�ŝŶǀ ĞƐƚŽƌƐ͘ ��
/Ŷǀ ĞƐƚŵĞŶƚ�ƉůĂƞŽƌŵƐ�ĂƌĞ�ĂŶ�ŝŶĐƌĞĂƐŝŶŐůǇ�ŝŶŇƵĞŶƟĂů�ƉĂƌƚ�ŽĨ�ƚŚŝƐ�
chain.

dŚĞ�ŝŶǀ ĞƐƚŵĞŶƚ�ƉůĂƞŽƌŵ�ƐƚƵĚǇ�ǁ ŝůů�ĐŽŶƐŝĚĞƌ�ŚŽǁ �ΗĚŝƌĞĐƚ� ƚŽ�
ĐŽŶƐƵŵĞƌΗ�ĂŶĚ�ŝŶƚĞƌŵĞĚŝĂƚĞĚ�ŝŶǀ ĞƐƚŵĞŶƚ�ƉůĂƞŽƌŵƐ�ĐŽŵƉĞƚĞ�ƚŽ�
ǁ ŝŶ�ŶĞǁ �ĂŶĚ�ĞǆŝƐƟŶŐ�ĐƵƐƚŽŵĞƌƐ͘ ��/ƚ�ǁ ŝůů�ĞǆƉůŽƌĞ�ǁ ŚĞƚŚĞƌ�ƉůĂƞŽƌŵƐ�
enable retail investors to access investment products that offer 
value for money. Again, this "value for money" phrase is key.

dŚŝƐ�ǁ ŝůů�ďĞ�ĚŝƐƟŶĐƚ�ĨƌŽŵ�ƚŚĞ�ƉŽƐŝƟŽŶ�ĨŽƌ�ĂĚǀ ŝƐĞƌƐ�ǁ ŚŝĐŚ�ŝƐ�ďĞŝŶŐ�
considered within the remedies from the FAMR Report, with a
review of the outcomes from FAMR expected in 2019 pursuant to
ƚŚĞ�ƌĞĐŽŵŵĞŶĚĂƟŽŶƐ�ƵƉĚĂƚĞ�ƉƵďůŝƐŚĞĚ�ŝŶ��Ɖƌŝů�ϮϬϭϳ ͘ ��

Other remedies relating to institutional
investors and investment consultants

There are a variety of issues which are discussed in the Asset
D ĂŶĂŐĞŵĞŶƚ�D ĂƌŬĞƚ�̂ ƚƵĚǇ�ƌĞůĂƟŶŐ�ƚŽ�ƉĞŶƐŝŽŶ�ƉŽŽůŝŶŐ͕�ƉĞŶƐŝŽŶ�
and trustee related issues and investment consultants.

 pension pooling

WĞŶƐŝŽŶ�ƉŽŽůŝŶŐ�ŚĂƐ�ďĞĞŶ�ĚŝƐĐƵƐƐĞĚ�Ăƚ�ǀ ĂƌŝŽƵƐ�ƟŵĞƐ�Žǀ Ğƌ�ƚŚĞ�
years to no great effect in finding an answer.  Even when 
schemes were introduced such as pension fund pooling
vehicles, there was never any real take-up. Given the
ŝŶĐƌĞĂƐŝŶŐ�ƵƐĞ�ŽĨ�ƉŽŽůĞĚ�ƐŽůƵƟŽŶƐ͕ �ĂŶĚ�ŝŶĐƌĞĂƐŝŶŐůǇ�ƋƵŝƚĞ�
ĐŽŵƉůŝĐĂƚĞĚ�ƉŽŽůĞĚ�ƐŽůƵƟŽŶƐ͕ � ĨŽƌ�ƉĞŶƐŝŽŶ�ƐĐŚĞŵĞƐ͕ � ŝƚ� ŝƐ�
important this area is addressed.
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dŚĞ� &��� ƚŚŽƵŐŚ� ŝƐ� ŶŽƚ� ƚĂŬŝŶŐ� ĂĐƟŽŶ� ŝƚƐĞůĨ� – instead
ƌĞĐŽŵŵĞŶĚŝŶŐ� ƚŚĂƚ� ƚŚĞ� �t W� ĐŽŶƟŶƵĞƐ� ƚŽ� ĞǆƉůŽƌĞ� ƚŚĞ�
possibility of removing some of the barriers to pension scheme
ĐŽŶƐŽůŝĚĂƟŽŶ�ĂŶĚ�ƉŽŽůŝŶŐ͘��
It may though not be a structural issue as much as the types of
pooled products which are sold to both DB and DC Schemes.
This leads on to the debate regarding investment consultants.

 investment consultants

As expected the majority of proposals focus on asset
ŵĂŶĂŐĞƌƐ͘ ��dŚĞƌĞ�ŝƐ�ƐƟůů�ƚŚŽƵŐŚ�ƚŚĞ�ĨŽůůŽǁ �ƚŚƌŽƵŐŚ�ƚŽ�ĐŽŵĞ�ŽŶ�
ƚŚĞ�Ğī ĞĐƟǀ ĞŶĞƐƐ�ŽĨ�ƚŚŽƐĞ�ƉƌŽǀ ŝĚŝŶŐ�ŝŶǀ ĞƐƚŵĞŶƚ�ĐŽŶƐƵůƚĂŶĐǇ�
services. The FCA acknowledge the fact that pension scheme
trustees rely heavily on advice provided by investment
consultants and frequently feel unable or unwilling to
challenge that advice.
E Žƚ�ƐƵƌƉƌŝƐŝŶŐůǇ�ƚŚĞ�ƌĞĨĞƌĞŶĐĞ�ƚŽ�ƚŚĞ��ŽŵƉĞƟƟŽŶ�ĂŶĚ�D ĂƌŬĞƚƐ�
�ƵƚŚŽƌŝƚǇ�;�D �Ϳ�ŝƐ�ĂŶ�ŽƉƟŽŶ�ǁ ŚŝĐŚ�ŝƐ�ƐƟůů�ŽŶ�ƚŚĞ�ƚĂďůĞ͘��

KŶ�ϮϬƚŚ�&ĞďƌƵĂƌǇ�ϮϬϭϳ ��ŽŶ�, Ğǁ ŝƩ ͕ �D ĞƌĐĞƌ�ĂŶĚ�t ŝůůŝƐ�dŽǁ ĞƌƐ�
Watson offered undertakings in lieu (UIL) for the FCA to 
ĐŽŶƐŝĚĞƌ�ŝŶƐƚĞĂĚ�ŽĨ�ŵĂŬŝŶŐ�Ă�ŵĂƌŬĞƚ�ŝŶǀ ĞƐƟŐĂƟŽŶ�ƌĞĨĞƌĞŶĐĞ�
(MIR). However on 28th June 2017 the FCA wrote to the three
firms to explain why their provisional view was to reject the 
h/>͘ ��dŚĞ�ůĞƩ Ğƌ�ĞǆƉůĂŝŶŝŶŐ�ǁ ŚǇ�ŝƐ�ƉƵďůŝƐŚĞĚ�ŽŶ�ƚŚĞ�&��ΖƐ�
ǁ ĞďƐŝƚĞ͘��dŚĞ�&���ĂƐŬ�Ăůů�ŝŶƚĞƌĞƐƚĞĚ�ƉĂƌƟĞƐ�ƚŽ�ĐŽŶƐŝĚĞƌ�ƚŚĞ�
provisional view and the FCA's proposal to reject the UIL and
provide views by 26th July 2017. If the FCA's Board is minded
to accept the UIL they would consult on a provisional decision
ƚŽ�ĂĐĐĞƉƚ�ƚŚĞŵ�ƵŶĚĞƌ�̂ ĞĐƟŽŶ�ϭϱϱ���ϬϮ͘ ���/Ĩ�ŶŽƚ͕ �ƚŚĞ�&���ǁ ŽƵůĚ�
ĞǆƉĞĐƚ�ƚŽ�ƉƵďůŝƐŚ�Ă�ĚĞĐŝƐŝŽŶ�ŽŶ�ƚŚĞ�ŵĂƌŬĞƚ�ŝŶǀ ĞƐƟŐĂƟŽŶ�
reference in September 2017.

Certainly the FCA is conscious of the need to improve fiduciary 
ŵĂŶĂŐĞŵĞŶƚ�ƌĞƉŽƌƟŶŐ�ĂŶĚ͕ �ŝĨ�Ă�ŵĂƌŬĞƚ�ŝŶǀ ĞƐƟŐĂƟŽŶ�ƌĞĨĞƌĞŶĐĞ�
is made, this is something they would expect CMA to consider.

/Ŷ�ƚŚĞ�ŵĞĂŶƟŵĞ�ƚŚĞ�&���ĂƌĞ�ŚĞůƉĨƵůůǇ�ƐƵŐŐĞƐƟŶŐ�ƚŽ�ƚŚĞ�
Treasury that investment consultants should be within the
ƐĐŽƉĞ�ŽĨ�&̂ D ��ĂŶĚ�ƐŽ�ƌĂƚŚĞƌ�ďĞůĂƚĞĚůǇ�ƐŽŵĞ�ŽĨ�ƚŚĞŝƌ�ĂĐƟǀ ŝƟĞƐ�
which have so far been unregulated will become regulated
ĂĐƟǀ ŝƟĞƐ͘

 disclosure to trustees of costs and charges

dŚĞƐĞ�ǁ ŝůů͕�ĂƐ�ŵĞŶƟŽŶĞĚ�ĂďŽǀ Ğ͕�ďĞ�ƐƚƌĞŶŐƚŚĞŶĞĚ͘ ��dŚĞƌĞ�ǁ ĂƐ�
ĂŶ�KĐƚŽďĞƌ�ϮϬϭϲ�ĐŽŶƐƵůƚĂƟŽŶ�ǁ ŝƚŚ�ƌƵůĞƐ�ĂŶĚ�ŐƵŝĚĂŶĐĞ�ŽŶ�
ŝŵƉƌŽǀ ŝŶŐ�ĚŝƐĐůŽƐƵƌĞ�ĂŶĚ�ƐƚĂŶĚĂƌĚŝƐĂƟŽŶ�ŽĨ�ƚƌĂŶƐĂĐƟŽŶ�ĐŽƐƚƐ�
in workplace pensions. The FCA is proposing a duty on asset
ŵĂŶĂŐĞƌƐ�ŝƐ�ƚŽ�ĚŝƐĐůŽƐĞ�ĂŐŐƌĞŐĂƚĞ�ƚƌĂŶƐĂĐƟŽŶ�ĐŽƐƚƐ�ƚŽ�ƉĞŶƐŝŽŶ�
schemes that directly or indirectly invest in their funds. The
FCA also propose that asset managers provide a breakdown of
ƚƌĂŶƐĂĐƟŽŶ�ĐŽƐƚƐ�ŽŶ�ƌĞƋƵĞƐƚ�ǁ ŝƚŚ�ƚŚĞ�ƚŽƚĂů�ďƌŽŬĞŶ�ĚŽǁ Ŷ�ŝŶƚŽ�
ĐĂƚĞŐŽƌŝĞƐ�ŽĨ�ŝĚĞŶƟĮ ĂďůĞ�ĐŽƐƚƐ�;ǁ ŚŝĐŚ�ĐŽƵůĚ�ŝŶĐůƵĚĞ�ƐƉĞĐŝĮ Đ�
ĐŽƐƚƐ�ƐƵĐŚ�ĂƐ�ƚĂǆĞƐ�ĂŶĚ�ƐĞĐƵƌŝƟĞƐ�ůĞŶĚŝŶŐ�ĐŽƐƚƐͿ͘��&ƵƌƚŚĞƌ�
ŝŶĨŽƌŵĂƟŽŶ� ŽŶ� ƚŚĞ� ƉƌŽƉŽƐĂůƐ� ŽŶ� ŝŶƐƟƚƵƟŽŶĂů� ŝŶǀ ĞƐƚŽƌ�
disclosure is set out in Chapter 13 of the Final Report.

Discussion on extending scope of proposals to
other retail investment products

CP 17/18 acknowledges that there is a risk of further over
ƌĞŐƵůĂƟŶŐ�h<�ĂƵƚŚŽƌŝƐĞĚ�ĨƵŶĚƐ�ǁ ŚŝĐŚ�ǁ ŝůů�ĂĚĚ�ƚŽ�ƚŚĞ�ƵŶůĞǀ Ğů�
playing field as they compete in the market place.  This will be 
ƵŶůĞǀ Ğů�ŶŽƚ�ũƵƐƚ�ŝŶ�ƌĞůĂƟŽŶ�ƚŽ�ŶŽŶ�h<�ĨƵŶĚƐ�ƐŽůĚ�ŝŶƚŽ�ƚŚĞ�h<�ďƵƚ�
also with regard to other products in the market place, notably
unit linked insurance products including personal pensions,
investment bonds and endowments.

The FCA are now asking for views as to whether remedies similar
ƚŽ�ƚŚŽƐĞ�ƐĞƚ�ŽƵƚ�ŝŶ�ƌĞůĂƟŽŶ�ƚŽ�ŐŽǀ ĞƌŶĂŶĐĞ�ŵĂƩ ĞƌƐ�ĂďŽǀ Ğ�ƐŚŽƵůĚ�
be proposed for other types of retail investment products and, if
so, how they ought to be modified for them. 

&Žƌ�ŝŶƐƵƌĂŶĐĞ�ŵĂƩ ĞƌƐ�ƚŚĞƌĞ�ŚĂƐ�Ăůǁ ĂǇƐ�ďĞĞŶ�ƌĞŐƵůĂƟŽŶ�ŽĨ�ƚŚĞ�
ŝŶƐƵƌĞƌ�ďƵƚ�ůŝƩ ůĞ�ƌĞŐƵůĂƟŽŶ�ŽĨ�ƚŚĞ�ŝŶƐƵƌĂŶĐĞ�ƉƌŽĚƵĐƚƐ�– just
disclosure in respect of them.

�ŽŶƐŝĚĞƌĂƟŽŶ�ŵĂǇ�ďĞ�Őŝǀ ĞŶ�ƚŽ�ǁ ŚĞƚŚĞƌ�ƚŚĞ�ŵĂŶĂŐĞŵĞŶƚ�ŽĨ�ƵŶŝƚ�
ůŝŶŬĞĚ�ĨƵŶĚƐ�ǁ ŚŝĐŚ�ŝƐ�ĐŽǀ ĞƌĞĚ�ďǇ�ƚŚĞ���/ΖƐ�' ƵŝĚĞ�ƚŽ�' ŽŽĚ�WƌĂĐƟĐĞ�
for Unit Linked Funds (the ABI Code) should emphasise
ŝŶĚĞƉĞŶĚĞŶĐĞ�ŝŶ�ŐŽǀ ĞƌŶĂŶĐĞ�ĐŽŵŵŝƩ ĞĞƐ͕ �ĞƐƉĞĐŝĂůůǇ�ŽŶ�ŝƐƐƵĞƐ�ůŝŬĞ�
value for money where the firm's interests may compete with 
those of investors; and whether the FCA rules requiring firms to 
ĂƉƉŽŝŶƚ�Ă�ǁ ŝƚŚ�ƉƌŽĮ ƚƐ�ĐŽŵŵŝƩ ĞĞ�ŝŶ�ƌĞƐƉĞĐƚ�ŽĨ�ǁ ŝƚŚ�ƉƌŽĮ ƚƐ�
business (which are already reasonably aligned because of the
COBS 20.5 provisions) are sufficiently robust. 

Pension schemes' use of both unit linked product and investment
into funds is also on the FCA's radar, including whether the IGCs –
/ŶĚĞƉĞŶĚĞŶĐĞ� ĂŶĚ� ' Žǀ ĞƌŶĂŶĐĞ� �ŽŵŵŝƩ ĞĞƐ� ĨŽƌ� t ŽƌŬƉůĂĐĞ�
Personal Pension Schemes – are working.

&ŝŶĂůůǇ�ƚŚĞ�&���ŵĞŶƟŽŶ�ĐůŽƐĞĚ�ĞŶĚĞĚ�ŝŶǀ ĞƐƚŵĞŶƚ�ĐŽŵƉĂŶŝĞƐ͕ �
including investment trusts. The FCA want to avoid regulatory
standards applying to one type of investment vehicle that have no
equivalent in the other. However, we will have to wait and see
ǁ ŚĞƚŚĞƌ�ƚŚĞ�&���ĂƐƐĞƐƐ�ƚŚĞ�ƌŝƐŬ�ŽĨ�ŝŶǀ ĞƐƚŽƌ�ŚĂƌŵ�Žƌ�ĚŝƐƌƵƉƟŽŶ�ƚŽ�
the market if they do not extend their governance proposals for
authorised funds to investment companies.

Next steps for asset managers?

The Report is a wake up call to asset managers to modernise their
ǁ ŽƌŬŝŶŐ�ƉƌĂĐƟĐĞƐ�ĨŽƌ�ŐŽǀ ĞƌŶĂŶĐĞ͕�ĐŚĂƌŐŝŶŐ�ĂŶĚ�ĐŽŵŵƵŶŝĐĂƟŽŶƐ�
with investors.

^ŽŵĞǁ ŚĂƚ�ŝƌŽŶŝĐĂůůǇ͕�ǁ ŚŝůƐƚ�ƚŚŝƐ�ĐŽƵůĚ�ďĞ�ƐĞĞŶ�ĂƐ�ŵŽĚĞƌŶŝƐĂƟŽŶ͕ �ŝƚ�
could also equally be viewed as going back to principled basics.
�Ŷ�ŝŶǀ ĞƐƚŵĞŶƚ�ĨƵŶĚ�ƉƌŽƉŽƐŝƟŽŶ�ŚĂƐ�Ăůǁ ĂǇƐ�ďĞĞŶ�ƋƵŝƚĞ�Ă�ƐŝŵƉůĞ�
ŽŶĞ͗�ƉƌŽĨĞƐƐŝŽŶĂů�ŵĂŶĂŐĞŵĞŶƚ�ĨŽƌ�Ă�ĨĞĞ͕�ĂŐŐƌĞŐĂƟŶŐ�ŝŶǀ ĞƐƚŵĞŶƚƐ�
ŽŶ�ďĞŚĂůĨ�ŽĨ�Ă�ŶƵŵďĞƌ�ŽĨ�ŝŶǀ ĞƐƚŽƌƐ�ŝŶ�Ă�ƉŽƌƞŽůŝŽ�ǁ ŝƚŚ�Ă�ĚĞĮ ŶĞĚ�
ŽďũĞĐƟǀ Ğ͘��ZĞĚƵĐĞĚ�ƚŽ�ŝƚƐ�ďĂƐŝĐƐ͕ �ƚŚĞ�ZĞƉŽƌƚ�ƌĞĂůůǇ�ŽŶůǇ�ĂƐŬƐ�ĨŽƌ�
asset managers to explain whatever the basic investment premise
is in clear terms, formulate its products having regard to the best
interests of investors and then to report on them clearly. Even
going back to a single fee is rather like going back to the old days
when there was a single periodic charge which included some non

The FCA's Asset Management Market Study



6

-manager fees such as the depositary's fees – although
ĞŶĐŽŵƉĂƐƐŝŶŐ�ƚƌĂŶƐĂĐƟŽŶ�ĐŚĂƌŐĞƐ�ŝƐ�ŽĨ�ĐŽƵƌƐĞ�Ă�ŶĞǁ �ŝĚĞĂ͘ �

Many of the proposals discussed are simply founded on pursuing
the high level principles of "fair, clear and not misleading
ĐŽŵŵƵŶŝĐĂƟŽŶΗ�ĂŶĚ�ŚĂǀ ŝŶŐ�ƌĞŐĂƌĚ�ƚŽ�ƚŚĞ�ΗďĞƐƚ�ŝŶƚĞƌĞƐƚƐ�ŽĨ�
investors". Achieving these basics requires a truly ethical approach
ƚŽ�ƌĞŐƵůĂƟŽŶ͕ �ǁ ŚŝĐŚ�Ăůů�ŝŶ�ƚŚĞ�ŝŶĚƵƐƚƌǇ�ĐĂŶ�ƵŶĚĞƌƐƚĂŶĚ�ĂŶĚ�ĨŽůůŽǁ ͕ �
ĂŶĚ�ƌĞƋƵŝƌĞƐ�Ă�ƉŽƐŝƟǀ Ğ͕�ŝŶƋƵŝƐŝƟǀ Ğ�ĂŶĚ�ƉƵƌƉŽƐŝǀ Ğ�ĂƉƉƌŽĂĐŚ�ĨƌŽŵ�
asset managers.

Asset managers should first address how they wish to lobby the 
FCA to modify any of the specific proposals set out in CP 17/18. 
Comments on the proposals set out in CP 17/18 are requested by
28 September 2017 and, once the instrument is finalised, the 
ŝŶƚĞŶƟŽŶ�ŝƐ�ƚŚĂƚ�ƚŚĞ�ƉƌŽǀ ŝƐŝŽŶƐ�ǁ ŝůů�ĐŽŵĞ�ŝŶƚŽ�ĨŽƌĐĞ�ϲ�ŵŽŶƚŚƐ�ĨƌŽŵ�
the date they are made in respect of box profits and 12 months 
ĂŌĞƌ�ƚŚĞ�ĚĂƚĞ�ƚŚĂƚ�ƚŚĞǇ�ĂƌĞ�ŵĂĚĞ�ŝŶ�ƌĞƐƉĞĐƚ�ŽĨ�ƚŚĞ�ĂŶŶƵĂů�ƌĞƉŽƌƚ�
ŝŶ�ƌĞůĂƟŽŶ�ƚŽ�ƚŚĞ�ǀ ĂůƵĞ�ĨŽƌ�ŵŽŶĞǇ�ĂƐƐĞƐƐŵĞŶƚ�ĂŶĚ�ŝŶĚĞƉĞŶĚĞŶƚ�
directors.

dŚĞ�ƐĞĐŽŶĚ�ĐŚĂůůĞŶŐĞ�ŝƐ�ĨŽƌ�ĂƐƐĞƚ�ŵĂŶĂŐĞƌƐ͕ �ǁ ŚŽ�ŚĂǀ Ğ�ũƵƐƟĮ ĂďůǇ�
ĐŽŵƉůĂŝŶĞĚ�ĂďŽƵƚ�Žǀ Ğƌ�ƌĞŐƵůĂƟŽŶ�ĂŶĚ�ƚŚĞ�ƵŶůĞǀ Ğů�ƉůĂǇŝŶŐ�Į ĞůĚ͕ �
notably, against insurance investment products, to take their
chance to engage with the regulator to deliver a good outcome on
the issues covered in this Report.

The story of the Asset Management Market Study probably proves
;ĂŐĂŝŶͿ� ƚŚĂƚ� ǁ Ğ� ĚŽ� ŶŽƚ� ŶĞĞĚ� ŵŽƌĞ� ƌĞŐƵůĂƟŽŶ͕ � ďƵƚ� ďĞƩ Ğƌ�
ƌĞŐƵůĂƟŽŶ͘ ���dŚĞƌĞ�ŝƐ�Ăůǁ ĂǇƐ�Ă�ƉŽŝŶƚ�ǁ ŚĞƌĞ�ƚŚĞƌĞ�ŝƐ�ƐŝŵƉůǇ�ƚŽŽ�
ŵƵĐŚ�ĚĞƚĂŝůĞĚ�ƌĞŐƵůĂƟŽŶ�– ŵŽƐƚůǇ�ŝŶ�ƌĞůĂƟŽŶ�ƚŽ�ĨƵŶĚƐ�ŶŽǁ �ĚƵĞ�ƚŽ�
the European law having to be imposed on top of UK detailed
ƌĞŐƵůĂƟŽŶ͘ ��dŚŝƐ�&���ZĞƉŽƌƚ�Žī ĞƌƐ�Ă�ŐŽŽĚ�ŽƉƉŽƌƚƵŶŝƚǇ�ƚŽ�ƌĞ�ĨŽĐƵƐ�
on the important fundamentals of providing professional asset
management of pooled funds.

dŽ�ĚŝƐĐƵƐƐ�ĂŶǇ�ƋƵĞƐƟŽŶƐ�ƌĞŐĂƌĚŝŶŐ�ŽĨ�ƚŚĞ�ƉƌŽƉŽƐĂůƐ͕ �Žƌ�ĨŽƌ�ĂĚǀ ŝĐĞ�
ŽŶ�ƐƉĞĐŝĮ Đ�ĐŽŶƐĞƋƵĞŶĐĞƐ�ĨŽƌ�ƉĂƌƟĐƵůĂƌ�ĂƐƐĞƚ�ŵĂŶĂŐĞŵĞŶƚ�Į ƌŵƐ͕ �
please contact Kirstene Baillie at kirstene.baillie@fieldfisher.com 
or telephone 0207 861 4289.
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Annex 1: The FCA's package of remedies
(table from Part B page 66 of the FCA's Asset Management Market Study: Final Report June
2017)
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 ^ŽŵĞ�ƌĞŵĞĚŝĞƐ�ĂƌĞ�ĐŽŶƚĂŝŶĞĚ�ŝŶ�Ă��ŽŶƐƵůƚĂƟŽŶ�– CP17/18.

 strengthen the duty on fund managers to act in the best interests of investors

 requiring fund managers to return any risk free box profits to the fund 

 ĨĂĐŝůŝƚĂƟŶŐ�Ɛǁ ŝƚĐŚŝŶŐ�ŝŶǀ ĞƐƚŽƌƐ�ƚŽ�ĐŚĞĂƉĞƌ�ƐŚĂƌĞ�ĐůĂƐƐĞƐ�

 ƉƌŽƉŽƐŝŶŐ�ƚŽ�ƌĞũĞĐƚ�ƚŚĞ�ƵŶĚĞƌƚĂŬŝŶŐƐ�ŝŶ�ůŝĞƵ�ŽĨ�ŵĂƌŬĞƚ�ŝŶǀ ĞƐƟŐĂƟŽŶ�ƌĞĨĞƌĞŶĐĞ�- in respect of investment consultants

 &���ƌĞŵĞĚŝĞƐ�ǁ ŚŝĐŚ�ĚŽ�ŶŽƚ�ƌĞƋƵŝƌĞ�ĨƵƌƚŚĞƌ�&���ĐŽŶƐƵůƚĂƟŽŶ�ĚŽ�ƌĞƋƵŝƌĞ�ĂĐƟŽŶ�ĨƌŽŵ�ŽƚŚĞƌƐ

 ƚŚĞ�ƌĞĐŽŵŵĞŶĚĂƟŽŶ�ƚŽ�ƚŚĞ�dƌĞĂƐƵƌǇ�ƚŽ�ďƌŝŶŐ�ŝŶǀ ĞƐƚŵĞŶƚ�ĐŽŶƐƵůƚĂŶƚƐ�ŝŶƚŽ�ƚŚĞ�ƌĞŐƵůĂƚŽƌǇ�ĨƌĂŵĞǁ ŽƌŬ

 ƚŚĞ�ƌĞĐŽŵŵĞŶĚĂƟŽŶ�ƚŽ��t W�ƚŽ�ƌĞŵŽǀ Ğ�ďĂƌƌŝĞƌƐ�ƚŽ�ƉĞŶƐŝŽŶ�ƐĐŚĞŵĞ�ĐŽŶƐŽůŝĚĂƟŽŶ�ĂŶĚ�ƉŽŽůŝŶŐ

 ƌĞĐŽŵŵĞŶĚĂƟŽŶƐ�ƚŽ�ďŽƚŚ�ŝŶĚƵƐƚƌǇ�ĂŶĚ�ŝŶĚƵƐƚƌǇ�ƌĞƉƌĞƐĞŶƚĂƟǀ ĞƐ�ƚŽ�ĂŐƌĞĞ�Ă�ƐƚĂŶĚĂƌĚŝƐĞĚ�ĚŝƐĐůŽƐƵƌĞ�ŽĨ�ĐŽƐƚƐ�ĂŶĚ�ĐŚĂƌŐĞƐ�
ƚŽ�ŝŶƐƟƚƵƟŽŶĂů�ŝŶǀ ĞƐƚŽƌƐ�– asking an independent chair to convene relevant stakeholders to develop this further and
ǁ ŽƌŬŝŶŐ�ǁ ŝƚŚ�ƐƚĂŬĞŚŽůĚĞƌƐ�ƚŽ�ĐŽŶƐŝĚĞƌ�ǁ ŚĞƚŚĞƌ�ĂŶǇ�ŽƚŚĞƌ�ĂĐƟŽŶƐ�ĂƌĞ�ŶĞĐĞƐƐĂƌǇ

 ůĂƵŶĐŚŝŶŐ�Ă�ŵĂƌŬĞƚ�ƐƚƵĚǇ�ŝŶƚŽ�ŝŶǀ ĞƐƚŵĞŶƚ�ƉůĂƞŽƌŵƐ�ƐŚŽƌƚůǇ

 ZĞŵĞĚŝĞƐ�ǁ ŚĞƌĞ�ŝŶŝƟĂů�ǀ ŝĞǁ Ɛ�ĂƌĞ�ƐĞƚ�ŽƵƚ�ŝŶ�ƚŚĞ�Į ŶĂů�ƌĞƉŽƌƚ�ũƵƐƚ�ƉƵďůŝƐŚĞĚ�ďƵƚ�ǁ ŚĞƌĞ�ǁ Ğ�ŚĂǀ Ğ�ƚŽ�Ăǁ Ăŝƚ�ĨƵƌƚŚĞƌ�ƌĞůĞǀ ĂŶƚ�ĚĞƚĂŝled
ĐŽŶƐƵůƚĂƟŽŶƐ͘ ��

 Costs and charges disclosure to retail investors – later this year

 �ĞŶĐŚŵĂƌŬƐ�ĂŶĚ�ƉĞƌĨŽƌŵĂŶĐĞ�ƌĞƉŽƌƟŶŐ�– later this year

 �ŽŶǀ ĞŶŝŶŐ�Ă�ǁ ŽƌŬŝŶŐ�ŐƌŽƵƉ�ŽŶ�ŽďũĞĐƟǀ ĞƐ�ĂŶĚ�ĐŽŶƐƵůƟŶŐ�ŽŶ�ĂŶǇ�ƌƵůĞ�ĐŚĂŶŐĞƐ�Ăƚ�Ă�ůĂƚĞƌ�ƐƚĂŐĞ�– subject to the outcome of
the Working Group.

A decision will be published on whether to refer the market for investment consultancy services to CMA later in the year.

Annex 2: Extracts of "the next steps" from FCA Final Report
(paragraph 1.37, Final Report)
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