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Proposals for reform of ESMA, and its potential impact for asset
managers

t ŝƚŚ�ǀ ĂƌŝŽƵƐ�ƐƵďƐƚĂŶƟǀ Ğ�ŝŶŝƟĂƟǀ ĞƐ�ďĞŝŶŐ�ƌƵŶ�ďǇ��^D �͕ �ƚŚĞƌĞ�ŝƐ�
keen interest in the Proposal published by the European
Commission in September for the review of the EU supervisory
ĨƌĂŵĞǁ ŽƌŬ�ĂŶĚ͕ �ŝŶ�ƉĂƌƟĐƵůĂƌ͕�ŽĨ�ƚŚĞ��ƵƌŽƉĞĂŶ�̂ ĞĐƵƌŝƟĞƐ�ĂŶĚ�
Markets Authority ("ESMA") with a view to delivering the first 
steps towards a single Supervisor by 2019. Brexit may be one
driver behind the proposals, given that the UK has always strongly
ŽƉƉŽƐĞĚ�ĨƵƌƚŚĞƌ�ŝŶƚĞŐƌĂƟŽŶ͕ �ďƵƚ�ŽŶĞ�ƐƵƐƉĞĐƚƐ�ƚŚĂƚ�ƚŚĞ�ŵŽǀ ĞƐ�ǁ ŝůů�
not suit some of the remaining EU 27.

dŚĞ�ŬĞǇ�ŵĞƐƐĂŐĞ�ŝƐ�ĐůĞĂƌ͗�ĐĞŶƚƌĂůŝƐĂƟŽŶ�ŽĨ�ƚŚĞ��ƵƌŽƉĞĂŶ�
ZĞŐƵůĂƚŽƌƐ�ŝƐ�ƚŚĞ�ŽďũĞĐƟǀ Ğ�ǁ ŝƚŚ�ƚŚĞ�ũƵƐƟĮ ĐĂƟŽŶ�ďĞŝŶŐ�ƚŚĂƚ�Ă�ƋƵŝƚĞ�
strong and increasingly integrated financial supervision will play a 
key role in delivering the benefits and managing the challenges 
ƌĞůĂƚĞĚ�ƚŽ�ƚŚĞ�ĨƵƌƚŚĞƌ�ŝŶƚĞŐƌĂƟŽŶ�ŽĨ��h�Į ŶĂŶĐŝĂů�ŵĂƌŬĞƚƐ͕ �ƚŚĞ�
development of financial technologies and the role of the financial 
ƐĞĐƚŽƌ�ŝŶ�ƐƵƉƉŽƌƟŶŐ�ƐƵƐƚĂŝŶĂďůĞ�ĞĐŽŶŽŵŝĐ�ĚĞǀ ĞůŽƉŵĞŶƚ͘ 1

dŚĞ�ŝƐƐƵĞƐ�ĨŽƌ�ĚĞůĞŐĂƟŽŶ�ĂŶĚ�ŽƵƚƐŽƵƌĐŝŶŐ�ƚŽ�ƚŚŝƌĚ�ĐŽƵŶƚƌŝĞƐ�ǁ ŝůů�
be a problem for the UK once it becomes a third country but it is
an immediate problem for all manner of outsourcing to firms 
located outside of the EU at present.

Direct supervision

The Commission has announced proposals for "strengthened
supervision as a first new priority to accelerate market 
ŝŶƚĞŐƌĂƟŽŶ͘ Η

dŚĞ��ŽŵŵŝƐƐŝŽŶ��ŽŵŵƵŶŝĐĂƟŽŶ�ŝŶĚŝĐĂƚĞƐ�ƚŚĂƚ�ĚŝƌĞĐƚ�ƐƵƉĞƌǀ ŝƐŝŽŶ�
by ESMA is proposed as follows:

Area >ĞŐŝƐůĂƟŽŶ �ƵƌŽƉĞĂŶ�̂ ĞĐƵƌŝƟĞƐ�D ĂƌŬĞƚƐ�
Authority direct supervisory
ƉŽǁ ĞƌƐ�ĨŽƌ��h�ĞŶƟƟĞƐ

�ƵƌŽƉĞĂŶ�̂ ĞĐƵƌŝƟĞƐ�D ĂƌŬĞƚƐ�
Authority powers for third
ĐŽƵŶƚƌǇ�ĞŶƟƟĞƐ

Capital market entry Prospectuses Approval of certain categories of
prospectuses by EU issuers

Approval of all prospectuses
drawn up under EU rules by third
country issuers

Capital market actors , ĂƌŵŽŶŝƐĞĚ�ĐŽůůĞĐƟǀ Ğ�ŝŶǀ ĞƐƚͲ
ment funds (EuVECA, EuSEF and
ELTIF)

�ƵƚŚŽƌŝƐĂƟŽŶ�ĂŶĚ�ƐƵƉĞƌǀ ŝƐŝŽŶ�ŽĨ�
funds which are regulated at the
EU level

N/a

Capital market infrastructure �ĞŶƚƌĂů��ŽƵŶƚĞƌƉĂƌƟĞƐ
(CCPs)

^ƵƉĞƌǀ ŝƐŽƌǇ�ƉŽǁ ĞƌƐ�ŝŶ�ƌĞůĂƟŽŶ�ƚŽ�
CCPs (Commission proposal of
June 2017)

ZĞĐŽŐŶŝƟŽŶ�ĂŶĚ�ƐƵƉĞƌǀ ŝƐŽƌǇ�
powers for third country CCPs
;ĂůƌĞĂĚǇ�ĞǆŝƐƟŶŐ͖�ƌĞŝŶĨŽƌĐĞĚ�ŝŶ�
Commission proposal of June)

�ƌĞĚŝƚ�ZĂƟŶŐ��ŐĞŶĐŝĞƐ�;�Z�ƐͿ ZĞŐŝƐƚƌĂƟŽŶ�ĂŶĚ�ƐƵƉĞƌǀ ŝƐŝŽŶ�ŽĨ�
�Z�Ɛ�;ĂůƌĞĂĚǇ�ĞǆŝƐƟŶŐͿ

Endorsement of third country
�Z�Ɛ�;ĂůƌĞĂĚǇ�ĞǆŝƐƟŶŐͿ

Trade Repositories (TRs) ZĞŐŝƐƚƌĂƟŽŶ�ĂŶĚ�ƐƵƉĞƌǀ ŝƐŝŽŶ�ŽĨ�
trade repositories (already ex-
ŝƐƟŶŐͿ

ZĞĐŽŐŶŝƟŽŶ�ŽĨ�ƚŚŝƌĚ�ĐŽƵŶƚƌǇ�dZƐ�
;ĂůƌĞĂĚǇ�ĞǆŝƐƟŶŐͿ

�ĂƚĂ�ƌĞƉŽƌƟŶŐ�ƐĞƌǀ ŝĐĞƐ�ƉƌŽǀ ŝĚĞƌƐ ZĞŐŝƐƚƌĂƟŽŶ�ĂŶĚ�ƐƵƉĞƌǀ ŝƐŝŽŶ�ŽĨ�
ĚĂƚĂ�ƌĞƉŽƌƟŶŐ�ƐĞƌǀ ŝĐĞ�ƉƌŽǀ ŝĚĞƌƐ

N/a

Benchmarks ^ƵƉĞƌǀ ŝƐŝŽŶ�ŽĨ�ĐƌŝƟĐĂů�ďĞŶĐŚͲ
marks

Endorsement and supervision of
third country benchmarks

Capital market data
Θ�ŝŶĨŽƌŵĂƟŽŶ�

1WĂƌĂŐƌĂƉŚ�ϭ��ŽŵŵƵŶŝĐĂƟŽŶ�ĨƌŽŵ�ƚŚĞ��ŽŵŵŝƐƐŝŽŶ�ƚŽ�ƚŚĞ��ƵƌŽƉĞĂŶ�WĂƌůŝĂŵĞŶƚ�ƚŚĞ��ŽƵŶĐŝů�ŽĨ�ƚŚĞ��ƵƌŽƉĞĂŶ��ĞŶƚƌĂů��ĂŶŬ�ŽĨ�ƚŚĞ��ƵƌŽpean Economic Social
�ŽŵŵŝƩ ĞĞ�ĂŶĚ�ƚŚĞ��ŽŵŵŝƩ ĞĞ�ŽĨ�ƚŚĞ�ZĞŐŝŽŶƐ��ƌƵƐƐĞůƐ�ϮϬSeptember 2017: Reinforcing integrated supervision to strengthen the Capital Markets Union and
Į ŶĂŶĐŝĂů�ŝŶƚĞŐƌĂƟŽŶ�ŝŶ�Ă�ĐŚĂŶŐŝŶŐ�ĞŶǀ ŝƌŽŶŵĞŶƚ�;�Žŵ�;ϮϬϭϳ Ϳ�ϱϰϮ�Į ŶĂů͘
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/Ŷ�ĂĚĚŝƟŽŶ͕ �ƚŚĞƌĞ�ǁ ŝůů�ďĞ��ŽŵŵŝƐƐŝŽŶ�ůĞŐŝƐůĂƟǀ Ğ�ƉƌŽƉŽƐĂůƐ�ƚŽ�ƌĞͲ
ǀ ŝĞǁ �ƚŚĞ�ƉŽƚĞŶƟĂů�ƚƌĞĂƚŵĞŶƚ�ŽĨ�ŝŶǀ ĞƐƚŵĞŶƚ�Į ƌŵƐ�ĂŶĚ͕ �ĂƐ�ƉĂƌƚ�ŽĨ�
ƚŚĂƚ͕ �ƚŚĞƌĞ�ŝƐ�ĂŶ�ŝŶƚĞŶƟŽŶ�ƚŽ�ĂůŝŐŶ�ƚŚĞ�ƌĞŐƵůĂƚŽƌǇ�ĂŶĚ�ƐƵƉĞƌǀ ŝƐŽƌǇ�
treatment of certain large investment firms with the one applying 
ƚŽ�ůĂƌŐĞ�ĐƌĞĚŝƚ�ŝŶƐƟƚƵƟŽŶƐ͘ ��dŚŝƐ�ǁ ŝůů�ŝŶĐůƵĚĞ�Ă�ƌĞƋƵŝƌĞŵĞŶƚ�ƚŚĂƚ�
ƐƵĐŚ�Į ƌŵƐ�ĞƐƚĂďůŝƐŚĞĚ�ǁ ŝƚŚŝŶ�D ĞŵďĞƌ�̂ ƚĂƚĞƐ�ƉĂƌƟĐŝƉĂƟŶŐ�ŝŶ�ƚŚĞ�
Banking Union can become subject to supervision by the European
Central Bank in its advisory capacity – the Single Supervisory
Mechanism, as they call it.

Upgrading the ESAs framework

dŚĞƌĞ�ŝƐ�Ă�ǁ ŝĚĞƌ�ƉůĂŶ�ĨŽƌ�ĐŽŵƉůĞƟŶŐ��ƵƌŽƉĞΖƐ��ĐŽŶŽŵŝĐ�ĂŶĚ�D ŽŶͲ
etary Union (see the ReflecƟon Paper on the deepening of the
Economic and Monetary Union (Com (2017) 291 of the 31 May
2017. For the present though, the formal proposal published on
20 September 2017 is intended to "adjust and upgrade the ESAs
framework to ensure they can assume and enhance responsibility
for financial market supervision."

The Commission's Proposal document states that the decision of
the UK to leave the EU reinforces the challenge for supervisory
arrangements within the remaining EU 27. The future departure
of the EU's currently largest financial centre means that the EU 27 
capital markets need to develop further and supervisory arrange-
ments must be strengthened to ensure that financial markets con-
ƟŶƵĞ�ƚŽ�ƐƵƉƉŽƌƚ�ƚŚĞ�ĞĐŽŶŽŵǇ�ŽŶ�ĂŶ�ĂĚĞƋƵĂƚĞ�ĂŶĚ�ƐŽƵŶĚ�ďĂƐŝƐ͘ ��

dŚĞ�WƌŽƉŽƐĂů�ƐĞƚƐ�ŽƵƚ�ƚŚƌĞĞ�ŽďũĞĐƟǀ ĞƐ͗

Improved powers:

t ŚĞƌĞ�ĞǆŝƐƟŶŐ�ƉŽǁ ĞƌƐ�ŽĨ�ƚŚĞ��^�Ɛ�ŚĂǀ Ğ�ƉƌŽǀ ĞŶ�ƉĂƌƟĂůůǇ�ŝŶƐƵĸ Ͳ
cient and unclearly defined – for example on the consistent appli-
ĐĂƟŽŶ�ŽĨ��h�ůĂǁ ͕ �ƚŚĞ�ĚƌĂŌŝŶŐ�ŽĨ�ƚĞĐŚŶŝĐĂů�ĂĚǀ ŝĐĞ�Žƌ�ƚŚĞ�ƉƌŽǀ ŝƐŝŽŶ�
of ongoing support to equivalence decisions – they must be
strengthened and improved. As a result more common direct
supervision in targeted areas is thought necessary.

^ŝŵŝůĂƌůǇ��^�Ɛ�ƐŚŽƵůĚ�ďĞ�ŵŽƌĞ�ŝŶǀ Žůǀ ĞĚ�ŝŶ�ƚŚĞ�ĂƵƚŚŽƌŝƐĂƟŽŶ�ĂŶĚ�
ƐƵƉĞƌǀ ŝƐŝŽŶ�ŽĨ�ĞŶƟƟĞƐ�ĨƌŽŵ�ŶŽŶ-�h�ĐŽƵŶƚƌŝĞƐ�ƚŚĂƚ�ĂƌĞ�ĂĐƟǀ Ğ�ŝŶ�ƚŚĞ�
Union – Ă�ĐůĞĂƌ�ƌĞĨĞƌĞŶĐĞ�ƚŽ�ƚŚŝƌĚ�ĐŽƵŶƚƌǇ�ĂĐƟǀ ŝƟĞƐ͘

More effective governance:

dŚĞƌĞ�ŝƐ�Ă�ĚĞƐŝƌĞ�ƚŽ�ĞƐƚĂďůŝƐŚ�ŵŽƌĞ�Ğī ĞĐƟǀ Ğ�ŐŽǀ ĞƌŶĂŶĐĞ�ŽĨ�ƚŚĞ�
ESAs. The Proposal refers to the "inherent tension" between the

�ƵƌŽƉĞĂŶ�ŵĂŶĚĂƚĞ�ŽĨ�ƚŚĞ��^�Ɛ�ĂŶĚ�ƚŚĞ�ŶĂƟŽŶĂů�ŵĂŶĚĂƚĞ�ŽĨ�ƚŚĞ�
�ŽŵƉĞƚĞŶƚ�>ŽĐĂů�ZĞŐƵůĂƚŽƌǇ��ƵƚŚŽƌŝƟĞƐ�ƚŚĂƚ�ĂƌĞ�ŵĞŵďĞƌƐ�ŽĨ�ƚŚĞ�
ESA boards.

dŚĞƌĞ�ŝƐ�ƚŽ�ďĞ�ĂŶ�ŝŶĚĞƉĞŶĚĞŶƚ��ǆĞĐƵƟǀ Ğ��ŽĂƌĚ�ǁ ŝƚŚ�ĨƵůů�ƟŵĞ�
members replacing the current Management Board. There will
ĂůƐŽ�ďĞ�ĂĚũƵƐƚŵĞŶƚƐ�ƚŽ�ƚŚĞ�ĐŽŵƉŽƐŝƟŽŶ�ŽĨ�ƚŚĞ��ŽĂƌĚ�ŽĨ�ƚŚĞ�̂ ƵͲ
pervisor. The Chairperson's powers will also be enhanced whilst
the Board of the Supervisors will remain as the main body of the
ESAs in charge of overall guidance and decision making, but there
ǁ ŝůů�ďĞ�Ă�ĐŚĂŶŐĞ�ƚŽ�ƚŚĞ�ĐŽŵƉŽƐŝƟŽŶ�ŽĨ�ƚŚĞ��ŽĂƌĚ�ŽĨ�ƚŚĞ�̂ ƵƉĞƌǀ ŝͲ
ƐŽƌƐ�ƚŽ�ŝŶĐůƵĚĞ�ĨƵůůƟŵĞ�ŵĞŵďĞƌƐ�ŽĨ�ƚŚĞ��ǆĞĐƵƟǀ Ğ��ŽĂƌĚ�ĂůƚŚŽƵŐŚ�
ǁ ŝƚŚŽƵƚ�ǀ ŽƟŶŐ�ƌŝŐŚƚƐ͘

Appropriate funding base:

The ESAs need an appropriate funding base which allows them to
ĂůůŽĐĂƚĞ�ƌĞƐŽƵƌĐĞƐ�ŝŶ�ƌĞůĂƟŽŶ�ƚŽ�ƚŚĞŝƌ�ŶĞĞĚƐ�ƚŽ�ĨƵůĮ ů�ƚŚĞŝƌ�ŽďũĞĐͲ
Ɵǀ Ğ͘��

�ĞƚĂŝůĞĚ�ůĞŐŝƐůĂƟǀ Ğ�ƉƌŽƉŽƐĂůƐ�ǁ ĞƌĞ�ƐĞƚ�ŽƵƚ�ŝŶ�ƚŚĞ�̂ ĞƉƚĞŵďĞƌ�ĂĐͲ
ĐŽŵƉĂŶǇŝŶŐ�ƚŚĞ��ŽŵŵƵŶŝĐĂƟŽŶ͕ �ƐĞƫ ŶŐ�ŽƵƚ�ŶĞǆƚ�ƐƚĞƉƐ�ĨŽƌ�ƚŚĞ��h�
ŝŶŝƟĂƟǀ Ğ�ƚŽ�ƌĞŝŶĨŽƌĐĞ�ƐƵƉĞƌǀ ŝƐŽƌǇ�ĨƌĂŵĞǁ ŽƌŬ͘2

Likely impact?

If followed through, these proposals could add to the uncertain-
ƟĞƐ�ĂƐ�ƚŽ�ŚŽǁ �ďƵƐŝŶĞƐƐ�ŵŽƐƚ�ŶŽƚĂďůǇ�ŝŶ�>ƵǆĞŵďŽƵƌŐ�ĂŶĚ��ƵďůŝŶ͕ �
ďƵƚ�ƉŽƚĞŶƟĂůůǇ�ŝŶ�ŽƚŚĞƌ��ƵƌŽƉĞĂŶ�D ĞŵďĞƌ�̂ ƚĂƚĞƐ͕ �ŵŝŐŚƚ�ĚĞǀ ĞůŽƉ�
ŝŶ�ƚŚĞ�ĨƵƚƵƌĞ͘��ZĞŵĞŵďĞƌ�ƚŚĂƚ�ĨŽƌ�ĂƐƐĞƚ�ŵĂŶĂŐĞƌƐ�ŝŶ�ƉĂƌƟĐƵůĂƌ͕�
ƚŚĞƐĞ�ƉƌŽƉŽƐĂůƐ�ĐŽŵĞ�ŝŶ�ĂĚĚŝƟŽŶ�ƚŽ�ƚŚĞ�ƐƉĞĐŝĮ Đ�KƉŝŶŝŽŶƐ�ŽŶ�ĚĞůĞͲ
ŐĂƟŽŶ�ŝŶ�ƚŚĞ�ŝŶǀ ĞƐƚŵĞŶƚ�ŵĂŶĂŐĞŵĞŶƚ�ĂŶĚ�ĨƵŶĚƐ�ƐĞĐƚŽƌ�ƉƵďůŝƐŚĞĚ�
in May and July. Should ESMA have greater powers, these Opin-
ions have a greater chance of being followed through to the po-
ƚĞŶƟĂů�ĚĞƚƌŝŵĞŶƚ�ĂŶĚͬ Žƌ�ŚŝŶĚƌĂŶĐĞ�ŽĨ�ƚŚŝƌĚ�ĐŽƵŶƚƌǇ�ŝŶǀ ĞƐƚŵĞŶƚ�
ŵĂŶĂŐĞƌƐ͘ ���dŚĞ�ŝƐƐƵĞƐ�ĨŽƌ�ĚĞůĞŐĂƟŽŶ�ĂŶĚ�ŽƵƚƐŽƵƌĐŝŶŐ�ƚŽ�ƚŚŝƌĚ�
countries will be a problem for the UK once it becomes a third
country but it is an immediate problem for all manner of out-
sourcing to firms located outside of the EU at present. 

For those in the financial services arena, the key concern is per-
haps not therefore the details of the reform but the impact which
ƚŚĞ�ĞŵƉŚĂƐŝƐ�ŽĨ�ƚŚĂƚ�ƌĞĨŽƌŵ�ǁ ŝůů�ďƌŝŶŐ͗�ĐĞŶƚƌĂůŝƐĂƟŽŶ�ŽĨ�ƉŽǁ ĞƌƐ�
and perhaps consequent removal of powers from some of the
ůŽĐĂů�ƌĞŐƵůĂƚŽƌƐ͘ ��:ƵƐƚ�ƚĂŬŝŶŐ�ƚŚĞ�ŶŽƟŽŶ�ŽĨ�ƚŚĞ�ƉƌŽƉŽƐĂů�ĐŽŶĮ ƌŵŝŶŐ�
in ESMA the direct supervision of EuVECAs and EuSEFs and ELTIF
ĨƵŶĚƐ�Őŝǀ ĞƐ�ĂŶ�ŝŶĚŝĐĂƟŽŶ�ŽĨ�ƚŚĞ�ƉŽƚĞŶƟĂů�ĚŝƌĞĐƟŽŶ�ŽĨ�ƚƌĂǀ Ğů͘

2�ƵƌŽƉĞĂŶ��ŽŵŵŝƐƐŝŽŶ�WƌŽƉŽƐĂů�ĨŽƌ�Ă�ZĞŐƵůĂƟŽŶ�ŽĨ�ƚŚĞ��ƵƌŽƉĞĂŶ�WĂƌůŝĂŵĞŶƚ�ĂŶĚ�ŽĨ�ƚŚĞ��ŽƵŶĐŝů�ĂŵĞŶĚŝŶŐ�ǀ ĂƌŝŽƵƐ�ĚŽĐƵŵĞŶƚƐ͗ ��Žŵ�;2017) 536 final
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�ƵƚŚŽƌŝƚǇ͘���ůŝƐƚ�ŽĨ�ŵĞŵďĞƌƐ�ĂŶĚ�ƚŚĞŝƌ�ƉƌŽĨĞƐƐŝŽŶĂů�ƋƵĂůŝĮ ĐĂƟŽŶƐ�ŝƐ�Ăǀ ĂŝůĂďůĞ�ĨŽƌ�ŝŶƐƉĞĐƟŽŶ�Ăƚ�ŝƚƐ�ƌĞŐŝƐƚĞƌĞĚ�Žĸ ĐĞ͕�Zŝǀ Ğrbank House, 2 Swan Lane, London, EC4R 3TT. We use
the word “partner” to refer to a member of Field Fisher Waterhouse LLP, or an employee or consultant with equivalent standing anĚ�ƋƵĂůŝĮ ĐĂƟŽŶƐ͘
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