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Cross-border distribution of collective investment funds within Europe

Context

The March Proposal comes under the banner of the package of
ŵĞĂƐƵƌĞƐ�ǁ ŚŝĐŚ�ĐŽŵƉƌŝƐĞ�ƚŚĞ��ĂƉŝƚĂů�D ĂƌŬĞƚƐ�hŶŝŽŶ�ŝŶŝƟĂƟǀ Ğ͘��
There are two component parts to the proposal:

 KŶĞ�ĨŽƌ�Ă�ZĞŐƵůĂƟŽŶ�ĨĂĐŝůŝƚĂƟŶŐ�ĐƌŽƐƐ-ďŽƌĚĞƌ�ĚŝƐƚƌŝďƵƟŽŶ�ŽĨ�
ĐŽůůĞĐƟǀ Ğ�ŝŶǀ ĞƐƚŵĞŶƚ�ĨƵŶĚƐ�ĂŶĚ�ĂŵĞŶĚŝŶŐ�ƚŚĞ��Ƶs ����ĂŶĚ�
�Ƶ^�&�ZĞŐƵůĂƟŽŶƐ͕ �ĂŶĚ�

 ��ĚƌĂŌ��ŝƌĞĐƟǀ Ğ�ĂŵĞŶĚŝŶŐ�ƚŚĞ�h�/d^��ŝƌĞĐƟǀ Ğ�ĂŶĚ��/&D � ͘

One can complain that various EU developments in the funds
area have not been fully thought through. Notably AIFMD was a
ƌƵƐŚĞĚ��ŝƌĞĐƟǀ Ğ�ǁ ŝƚŚ�ƉŽůŝƟĐĂů�ŵŽƟǀ ĂƟŽŶ�–so some of its text was
not carefully considered. This March Proposal does though seem
ƚŽ�ŚĂǀ Ğ�ďĞĞŶ�ĐĂƌĞĨƵůůǇ�ĐŽŶƐŝĚĞƌĞĚ͘ ���ůŽŶŐƐŝĚĞ�ƚŚĞ�ĚƌĂŌ�ZĞŐƵůĂƟŽŶ�
ĂŶĚ��ŝƌĞĐƟǀ Ğ͕�Ă�ĚĞƚĂŝůĞĚ��ŽŵŵŝƐƐŝŽŶ�̂ ƚĂī �t ŽƌŬŝŶŐ��ŽĐƵŵĞŶƚ�ŝƐ�
issued by way of an Impact Assessment.

�ůƐŽ�ŝƚ�ŝƐ�ƉĂƌƚ�ŽĨ�ƚŚĞ�ǁ ŝĚĞƌ��D h�ŝŶŝƟĂƟǀ Ğ�ĂŶĚ�ƐŽ�ƐŚŽƵůĚ�ďĞ�
considered part of the Commission's carefully considered
ƉƌĞĨĞƌƌĞĚ�ĂƉƉƌŽĂĐŚ�ƚŽ�ĨƵƌƚŚĞƌ�ƉƌĞƐĐƌŝďŝŶŐ�ŵĂƩ ĞƌƐ�ĂŶĚ�ŶŽǁ �ĂŶ�
ŝŶĐƌĞĂƐŝŶŐ�ŝŶƚĞƌĞƐƚ�ŝŶ�ƌƵŶŶŝŶŐ�ŵĂƩ ĞƌƐ�ĐĞŶƚƌĂůůǇ�– increasing the
ƌĞůĞǀ ĂŶĐĞ�ŽĨ��^D �͕ �ĂŶĚ�ƉŽƚĞŶƟĂůůǇ�Ăƚ�ƚŚĞ�ĞǆƉĞŶƐĞ�ŽĨ�ƚŚĞ�ƉŽǁ ĞƌƐ�
of local regulators in individual EU Member States.

Drivers for new approach

t Ğ�ŚĂǀ Ğ�ďĞĞŶ�ĚŝƐĐƵƐƐŝŶŐ�ƚŚĞ�ŝŶĞĸ ĐŝĞŶĐŝĞƐ�ŽĨ�ĐƌŽƐƐ�ďŽƌĚĞƌ�ĂĐƟǀ ŝƚǇ�
for a long number of years. Indeed a major feature of UCITS IV
ǁ ĂƐ�ƚŽ�ƚƌǇ�ĂŶĚ�ŝŵƉƌŽǀ Ğ�ƚŚĞ�ŶŽƟĮ ĐĂƟŽŶ�ƉƌŽĐĞƐƐ�ĂŶĚ�ĞŶĐŽƵƌĂŐĞ�
Ğĸ ĐŝĞŶƚ�ƵƐĞ�ŽĨ�ƉĂƐƐƉŽƌƚƐ͘ ��dŚĞ�ĨĂĐƚ�ƚŚĂƚ�ƚŚŝƐ�ŝŶŝƟĂƟǀ Ğ�ŝƐ�ďĞŝŶŐ�
ƉƵƌƐƵĞĚ�ŝƐ�ŝŶĚŝĐĂƟǀ Ğ�ŽĨ�ƚŚĞ�ŝŵƉƌĞƐƐŝŽŶ�ƚŚĂƚ�ƚŚĞ�ĐƌŽƐƐ�ďŽƌĚĞƌ�
ƉƌŽŵŽƟŽŶ�ŽĨ�ĨƵŶĚƐ�ŝƐ�ƐƟůů�ŶŽƚ�ǁ ŽƌŬŝŶŐ�ƐĞĂŵůĞƐƐůǇ͘��

ƚ̂ĂƟƐƟĐƐ�ǁ ŚŝĐŚ�ƚŚĞ��ƵƌŽƉĞĂŶ��ŽŵŵŝƐƐŝŽŶ�ŚŝŐŚůŝŐŚƚ�ĂƌĞ�ƚŚĂƚ�ϳ Ϭй �
of total assets under management held by investment funds are
ƌĞŐŝƐƚĞƌĞĚ�ĨŽƌ�ƐĂůĞ�ŽŶůǇ�ŝŶ�ƚŚĞŝƌ�ĚŽŵĞƐƟĐ�ŵĂƌŬĞƚ�ƉůĂĐĞ�;ŝŶĐůƵĚŝŶŐ�
what they call "round trip funds", where a manager domiciles a
fund in another Member State and then distributes it back only in
the market in which they are based). Only 37% of UCITS and
about 3% of AIFs are registered for sale to more than three
Member States.

Also that there seem to be a huge number of EU funds, with EU
funds being significantly smaller than, say, the typical fund size 
ĨŽƌ�Ă�h^�ĨƵŶĚ͗ �ƚŚŝƐ�ŝƐ�ƉĞƌĐĞŝǀ ĞĚ�ĂƐ�ƉŽƚĞŶƟĂůůǇ�ŚĂǀ ŝŶŐ�Ă�ŶĞŐĂƟǀ Ğ�
impact on economies of scales, fees paid by investors etc.

dŚĞ�ĞǆƉƌĞƐƐĞĚ�ŽďũĞĐƟǀ Ğ�ŽĨ�ƚŚĞ��ƵƌŽƉĞĂŶ��ŽŵŵŝƐƐŝŽŶ�ŝŶ�ŝƐƐƵŝŶŐ�
the proposal is as follows:

“This proposal is expected to reduce the cost of going cross-
border and should support a more integrated single market
for investment funds. Increased competition in the EU will
help to give investors more choice and better value."

�Ƶƚ�ŝƐ�ƚŚŝƐ�ŶĞǁ �ĂƉƉƌŽĂĐŚ�ũƵƐƟĮ ĞĚ͍ ���ĞƌƚĂŝŶůǇ�ĨŽƌ��/&Ɛ�ŝƚ�ŝƐ�
ĂƌŐƵĂďůĞ�ƚŚĂƚ�Ă�ďĞƩ Ğƌ��h�ǁ ŝĚĞ�EWWZ�ƌĞŐŝŵĞ�ǁ ŽƵůĚ�ďĞ�
preferable.

We need to bear in mind the impression when AIFMD was being
ŶĞŐŽƟĂƚĞĚ�ƚŚĂƚ�ƚŚĞƌĞ�ǁ ĂƐ�Ă�ŵŽǀ Ğ�ĂŐĂŝŶƐƚ�Ɖƌŝǀ ĂƚĞ�ƉůĂĐĞŵĞŶƚƐ�
ǁ ŝƚŚ�ƚŚĞ�ŝĚĞĂ�ŽĨ�Ɛǁ ŝƚĐŚŝŶŐ�Žī �ƚŚĞ�ŶĂƟŽŶĂů�Ɖƌŝǀ ĂƚĞ�ƉůĂĐĞŵĞŶƚ�
ƌĞŐŝŵĞƐ�;EWWZͿ�ŽŶĐĞ�ƚŚĞ��/&D ��ƚŚŝƌĚ�ĐŽƵŶƚƌǇ�ƉĂƐƐƉŽƌƟŶŐ�
regime were switched on. Whilst it seems increasingly unlikely,
that the rather elderly discussion back in 2007/8 for an EU wide
ŶĂƟŽŶĂů�Ɖƌŝǀ ĂƚĞ�ƉůĂĐĞŵĞŶƚ�ƌĞŐŝŵĞ͕�ƚŚĂƚ�ŵŝŐŚƚ�ďĞ�Ă�ƉƌĞĨĞƌĂďůĞ�
approach, certainly for AIFs for professional investors. Third
country funds with third country managers are quite happily
ƵƐŝŶŐ�ƚŚĞ�ŝŶĚŝǀ ŝĚƵĂů�ŶĂƟŽŶĂů�Ɖƌŝǀ ĂƚĞ�ƉůĂĐĞŵĞŶƚ�ƌĞŐŝŵĞƐ�Ăƚ�ƚŚĞ�
moment and would probably prefer to see a more co-ordinated
�h�ǁ ŝĚĞ�ŶĂƟŽŶĂů�Ɖƌŝǀ ĂƚĞ�ƉůĂĐĞŵĞŶƚ�ƌĞŐŝŵĞ�ďĞŝŶŐ�ĚĞǀ ĞůŽƉĞĚ͘ ��/ƚ�
ŵŝŐŚƚ�ǁ Ğůů�ďĞ�ƚŚĂƚ�ĨƵŶĚƐ�ĂŶĚ�ĨƵŶĚ�ŵĂŶĂŐĞƌƐ�ŽƉĞƌĂƟŶŐ�ǁ ŝƚŚŝŶ�
ƚŚĞ��h�ǁ ŽƵůĚ�ǁ ĞůĐŽŵĞ�ĂŶ�ĞĂƐǇ�ĂŶĚ�ƐƚƌĂŝŐŚƞŽƌǁ ĂƌĚ��h�ǁ ŝĚĞ�
ŶĂƟŽŶĂů�Ɖƌŝǀ ĂƚĞ�ƉůĂĐĞŵĞŶƚ�ƐǇƐƚĞŵ͘

What is proposed?

This though is not the route which the EU is choosing to pursue.
/ƚ�ƌĞŵĂŝŶƐ�ĨŽĐƵƐƐĞĚ�ŽŶ�ŵĂŬŝŶŐ�ƚŚĞ�ƉĂƐƐƉŽƌƟŶŐ�ƌĞŐŝŵĞ�ǁ ŽƌŬ͘

dŚĞ��ŽŵŵŝƐƐŝŽŶ�ŚĂƐ�ĐŚŽƐĞŶ�ƚŽ�ŝƐƐƵĞ�ƉƌŽƉŽƐĂůƐ�ĨŽƌ�Ă��ŝƌĞĐƟǀ Ğ�
ĂŵĞŶĚŝŶŐ�ƚŚĞ�h�/d^�ĂŶĚ��/&D ���ŝƌĞĐƟǀ ĞƐ�ǁ ŚŝĐŚ�ǁ ŽƵůĚ�ŶĞĞĚ�ƚŽ�
ďĞ�ŝŵƉůĞŵĞŶƚĞĚ�ŝŶ�ĞĂĐŚ�D ĞŵďĞƌ�̂ ƚĂƚĞ͘��;dŚĞ�ŝŶƚĞŶƟŽŶ�ŝƐ�ƚŚĂƚ�
ƚŚĞ�ƉƌŽǀ ŝƐŝŽŶƐ�ƵŶĚĞƌ�ƚŚŝƐ�ŶĞǁ ��ŝƌĞĐƟǀ Ğ�ǁ ŝůů�ďĞ�ƚƌĂŶƐƉŽƐĞĚ�ďǇ�
D ĞŵďĞƌ�̂ ƚĂƚĞƐ�ǁ ŝƚŚŝŶ�Ϯϰ�ŵŽŶƚŚƐ�ĂŌĞƌ�ŝƚ�ĞŶƚĞƌƐ�ŝŶƚŽ�ĨŽƌĐĞ͘ Ϳ͘��
�ůŽŶŐƐŝĚĞ�ƚŚĞƐĞ�ŝƐ�ƚŽ�ďĞ�Ă�ĚŝƌĞĐƚůǇ�ĂƉƉůŝĐĂďůĞ�ZĞŐƵůĂƟŽŶ�
amending various provisions.

dŚĞ�ƉĂƌƟĐƵůĂƌ�ĂƌĞĂƐ�ŽĨ�ĨŽĐƵƐ�ĐŽŶĐĞƌŶ͗

 transparency

 Į ǆŝŶŐ�ƚŚĞ�ƉƌĞ�ŵĂƌŬĞƟŶŐ�ŝƐƐƵĞ

 regulatory fees

 ůŽĐĂů�ĨĂĐŝůŝƟĞƐ�ĂŶĚ

 ŶŽƟĮ ĐĂƟŽŶ�ƌĞƋƵŝƌĞŵĞŶƚƐ͘

In the following paragraphs we set out the three key areas of the
ƉƌŽƉŽƐĂůƐ͗ �Į ƌƐƚ�ŽĨ�Ăůů�ĂŵĞŶĚŝŶŐ�ƚŚĞ�h�/d^��ŝƌĞĐƟǀ Ğ͖�ƐĞĐŽŶĚůǇ�ĨŽƌ�
amending AIFMD; and thirdly the contents of the new
ZĞŐƵůĂƟŽŶ͘

On 12 March, the European Commission published a Proposal with respect to Cross-�ŽƌĚĞƌ��ŝƐƚƌŝďƵƟŽŶ�ŽĨ�
�ŽůůĞĐƟǀ Ğ�/Ŷǀ ĞƐƚŵĞŶƚ�&ƵŶĚƐ͘ ��dŚŝƐ�ŝƐ�ŝŶƚĞƌĞƐƟŶŐ�ŽŶ�ƚǁ Ž�ĐŽƵŶƚƐ͘ ��&ŝƌƐƚ͕ �ŝƚ��ŝůůƵƐƚƌĂƚĞƐ�ƚŚĞ��hΖƐ�ƉĞƌƐŝƐƚĞŶĐĞ�ŝŶ�
ƚŚŝŶŬŝŶŐ�ƚŚĂƚ�ŝŶĐƌĞĂƐĞĚ�ƌĞŐƵůĂƟŽŶ�ŝƐ�Ă�ǁ ĂǇ�ŽĨ�ĨƌĞĞŝŶŐ�ƵƉ�ĐƌŽƐƐ�ďŽƌĚĞƌ�ŵĂƌŬĞƟŶŐ͘��̂ ĞĐŽŶĚůǇ͕�ǁ ŝƚŚ�ƌĞŐĂƌĚ�ƚŽ�
ƚŚĞ�h<ΖƐ�ƉŽƐƚ��ƌĞǆŝƚ�ƉŽƐŝƟŽŶ͕ �ŝƚ�ŵĂǇ͕�ŝŶ�ƉĂƌƚ͕ �ŝŶĨŽƌŵ�ŚŽǁ �ĚŝƐƚƌŝďƵƟŽŶ�ŵŽĚĞůƐ�ŽĨ�h<�ŵĂŶĂŐĞƌƐ�ƉƌŽŵŽƟŶŐ�
funds in the EU may be reformulated.
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UCITS Directive amendments

 Marketing communications

dŚĞ�ĐƵƌƌĞŶƚ�ŵĂƌŬĞƟŶŐ�ĐŽŵŵƵŶŝĐĂƟŽŶƐ�ƉƌŽǀ ŝƐŝŽŶ�ŝŶ��ƌƟĐůĞ�
77 is to be deleted. Instead there will be enhanced
ƌĞƋƵŝƌĞŵĞŶƚƐ�ŽĨ�ŵĂƌŬĞƟŶŐ�ĐŽŵŵƵŶŝĐĂƟŽŶƐ�ŝŶ�ƚŚĞ�ĚŝƌĞĐƚůǇ�
ĂƉƉůŝĐĂďůĞ�ZĞŐƵůĂƟŽŶ�ŽŶ�ĨĂĐŝůŝƚĂƟŽŶ�ŽĨ�ĐƌŽƐƐ�ďŽƌĚĞƌ�
ĚŝƐƚƌŝďƵƟŽŶ�ŽĨ�ĨƵŶĚƐ͘ �

�ƌƟĐůĞ�Ϯ�ŽĨ�ƚŚĂƚ�ŶĞǁ �ZĞŐƵůĂƟŽŶ�ŝƐ�ƚŽ�ƐĞƚ�ŽƵƚ�ǀ ĂƌŝŽƵƐ�
ƌĞƋƵŝƌĞŵĞŶƚƐ�ĨŽƌ�ŵĂƌŬĞƟŶŐ�ĐŽŵŵƵŶŝĐĂƟŽŶƐ�ŝŶĐůƵĚŝŶŐ�ƚŚĞ�
following:

 AIFMs or UCITS management companies must ensure

ƚŚĂƚ�Ăůů�ŵĂƌŬĞƟŶŐ�ĐŽŵŵƵŶŝĐĂƟŽŶƐ�ƚŽ�ŝŶǀ ĞƐƚŽƌƐ�ƐŚŽƵůĚ�
ďĞ�ŝĚĞŶƟĮ ĂďůĞ�ĂƐ�ƐƵĐŚ͖ �ƉƌĞƐĞŶƚ�ƌŝƐŬƐ�ĂŶĚ�ƌĞǁ ĂƌĚƐ�ŽĨ�
purchasing units or shares of an AIF or of a UCITS in an
ĞƋƵĂůůǇ�ƉƌŽŵŝŶĞŶƚ�ŵĂŶŶĞƌ�ĂŶĚ�ƚŚĂƚ�Ăůů�ŝŶĨŽƌŵĂƟŽŶ�
ŝŶĐůƵĚĞĚ�ŝŶ�ŵĂƌŬĞƟŶŐ�ĐŽŵŵƵŶŝĐĂƟŽŶƐ�ŝƐ�ĨĂŝƌ͕�ĐůĞĂƌ�ĂŶĚ�
not misleading.

 h�/d^�D ĂŶ�ŽƐ�ŵƵƐƚ�ĞŶƐƵƌĞ�ƚŚĂƚ�ŶŽ�ŵĂƌŬĞƟŶŐ�

ĐŽŵŵƵŶŝĐĂƟŽŶ�ĐŽŶƚƌĂĚŝĐƚƐ�ŝŶĨŽƌŵĂƟŽŶ�Žƌ�ĚŝŵŝŶŝƐŚĞƐ�
ƚŚĞ�ƐŝŐŶŝĮ ĐĂŶĐĞ�ŽĨ�ŝŶĨŽƌŵĂƟŽŶ�ĐŽŶƚĂŝŶĞĚ�ŝŶ�ŝƚƐ�
ƉƌŽƐƉĞĐƚƵƐ�ĂŶĚ�ŬĞǇ�ŝŶǀ ĞƐƚŽƌ�ŝŶĨŽƌŵĂƟŽŶ�ĚŽĐƵŵĞŶƚƐ͘ ��
�ůů�ŵĂƌŬĞƟŶŐ�ĐŽŵŵƵŶŝĐĂƟŽŶƐ�ŵƵƐƚ�ŝŶĚŝĐĂƚĞ�ƚŚĂƚ�Ă�
prospectus exists and that the KIID is available. They
must also indicate how, and in which language,
investors can obtain the Prospectus and KIID.

 �/&D Ɛ�ŵƵƐƚ�ĞŶƐƵƌĞ�ƚŚĂƚ�ŶŽ�ŵĂƌŬĞƟŶŐ�ĐŽŵŵƵŶŝĐĂƟŽŶ�
ĐŽŵƉƌŝƐĞƐ�ĂŶ�ŝŶǀ ŝƚĂƟŽŶ�ƚŽ�ŝŶǀ ĞƐƚ�ŝŶ�ƚŚĞ��/&�ƚŚĂƚ�
ĐŽŶƚĂŝŶƐ�ƐƉĞĐŝĮ Đ�ŝŶĨŽƌŵĂƟŽŶ�ĂďŽƵƚ�ƚŚĞ��/&͕�ŵĂŬĞƐ�ĂŶǇ�
ƐƚĂƚĞŵĞŶƚ�ƚŚĂƚ�ĐŽŶƚƌĂĚŝĐƚƐ�ŝŶĨŽƌŵĂƟŽŶ�ƚŽ�ďĞ�ĚŝƐĐůŽƐĞĚ�
ŝŶ�ĂĐĐŽƌĚĂŶĐĞ�ǁ ŝƚŚ��ƌƟĐůĞ�Ϯϯ�ŽĨ��/&D ��Žƌ�ĚŝŵŝŶŝƐŚĞƐ�ŝƚƐ�
significance.  Likewise this will apply in respect of AIFs 
which publish a prospectus or apply rules on the format
ĂŶĚ�ĐŽŶƚĞŶƚ�ŽĨ�ƚŚĞ�<//��ƌĞĨĞƌƌĞĚ�ƚŽ�ŝŶ��ƌƟĐůĞ�ϳ ϴ�ŽĨ�ƚŚĞ�
h�/d^��ŝƌĞĐƟǀ Ğ͘

 ESMA is to issue guidelines and then update these

ƉĞƌŝŽĚŝĐĂůůǇ�ŽŶ�ƚŚĞ�ĂƉƉůŝĐĂƟŽŶ�ŽĨ�ƚŚĞƐĞ�ƌĞƋƵŝƌĞŵĞŶƚƐ͕ �
ƚĂŬŝŶŐ�ŝŶƚŽ�ĂĐĐŽƵŶƚ�ŽŶůŝŶĞ�ĂƐƉĞĐƚƐ�ŽĨ�ŵĂƌŬĞƟŶŐ�
ĐŽŵŵƵŶŝĐĂƟŽŶƐ͘

t ŚŝůƐƚ�ƚŚŝƐ�ŝƐ�ĞƐƐĞŶƟĂůůǇ�ďĂƐĞĚ�ŽŶ��ƌƟĐůĞ�ϳ ϳ �ŽĨ�ƚŚĞ�h�/d^�
�ŝƌĞĐƟǀ Ğ͕�ďǇ�ĞǆƉĂŶĚŝŶŐ�ŝƚ�ĂŶĚ�ƉƵƫ ŶŐ�ŝƚ�ŝŶƚŽ�Ă�ĚŝƌĞĐƚůǇ�
ĂƉƉůŝĐĂďůĞ�ZĞŐƵůĂƟŽŶ�ǁ ŝƚŚ�ƌĞůĂƚĞĚ��^D ��' ƵŝĚĞůŝŶĞƐ͕ �ŝƚ�ŝƐ�
ƌĂƚŚĞƌ�ĐĞŶƚƌĂůŝƐŝŶŐ�ŵĂƩ ĞƌƐ�ĂŶĚ�ƉƌŽďĂďůǇ�ŝŶĐƌĞĂƐŝŶŐ�
ĞǆƉĞĐƚĂƟŽŶƐ͘

 Publication of marketing requirements

�ůƐŽ�ƚŽ�ďĞ�ĚĞůĞƚĞĚ�ŝƐ��ƌƟĐůĞ�ϵϭ;ϯͿ�ŽĨ�ƚŚĞ�h�/d^��ŝƌĞĐƟǀ Ğ�
ǁ ŚŝĐŚ�ƌĞƋƵŝƌĞƐ�ĐŽŵƉůĞƚĞ�ŝŶĨŽƌŵĂƟŽŶ�ŽĨ�ůŽĐĂů�ŵĂƌŬĞƟŶŐ�
requirements to be made accessible from a distance and

by electronic means, and in a language customary of the
ƐƉŚĞƌĞ�ŽĨ�ŝŶƚĞƌŶĂƟŽŶĂů�Į ŶĂŶĐĞ͘��/ŶƐƚĞĂĚ͕ �ĂŶĚ�ĂŐĂŝŶ͕ �ƚŚĞƌĞ�
ǁ ŝůů�ďĞ�ƌĞƋƵŝƌĞŵĞŶƚƐ�ƵŶĚĞƌ�ƚŚĞ�ŶĞǁ �ZĞŐƵůĂƟŽŶ͘

�ƌƟĐůĞ�ϯ�ŽĨ�ƚŚĞ�ŶĞǁ �ZĞŐƵůĂƟŽŶ�ŝƐ�ƚŽ�ƌĞƋƵŝƌĞ�ƉƵďůŝĐĂƟŽŶ�ŽĨ�
ŶĂƟŽŶĂů�ƉƌŽǀ ŝƐŝŽŶƐ�ĐŽŶĐĞƌŶŝŶŐ�ŵĂƌŬĞƟŶŐ�ƌĞƋƵŝƌĞŵĞŶƚƐ͗ �

 Each competent authority must publish and maintain

on their website central databases containing all
ƌĞůĞǀ ĂŶƚ�ƉƌŽǀ ŝƐŝŽŶƐ͕ �ŐŽǀ ĞƌŶŝŶŐ�ŵĂƌŬĞƟŶŐ�ƌĞƋƵŝƌĞŵĞŶƚƐ�
ĨŽƌ��/&Ɛ�ĂŶĚ�h�/d^�ĂŶĚ�ĂůƐŽ�ŶŽƟĨǇ��^D ��ŽĨ�ƚŚĞƐĞ͘��

 �^D ��ŝƐ�ƚŽ�ĚĞǀ ĞůŽƉ�ŝŵƉůĞŵĞŶƟŶŐ�ƚĞĐŚŶŝĐĂů�ƐƚĂŶĚĂƌĚƐ�
to determine standard forms, templates and
ƉƌŽĐĞĚƵƌĞƐ�ĨŽƌ�ŶŽƟĮ ĐĂƟŽŶƐ�

 ESMA is going to be obliged to make a report on the
ŵĂƌŬĞƟŶŐ�ƌĞƋƵŝƌĞŵĞŶƚƐ�ŝŶĨŽƌŵĂƟŽŶ�ƉƌŽǀ ŝĚĞĚ�ĂŶĚ�
ƵƉĚĂƚĞ�ƚŚŝƐ�Ğǀ ĞƌǇ�ƚǁ Ž�ǇĞĂƌƐ͘ �ƵŶĚĞƌ�ƚŚŝƐ�ZĞŐƵůĂƟŽŶ͘ ��

hŶĚĞƌ��ƌƟĐůĞ�ϰ͕ ��^D ��ǁ ŝůů�ĂůƐŽ�ŵĂŝŶƚĂŝŶ�Ă�ĐĞŶƚƌĂů�ĚĂƚĂ�
ďĂƐĞ�ŽŶ�ŶĂƟŽŶĂů�ƉƌŽǀ ŝƐŝŽŶƐ�ǁ ŚŝĐŚ�ǁ ŝůů�ďĞ�Ăǀ ĂŝůĂďůĞ�ŽŶ�ŝƚƐ�
own Website.

�ŐĂŝŶ͕ �ƚŚĞ�ĐĞŶƚƌĂůŝƐĂƟŽŶ�ƚŚĞŵĞ�ŝƐ�ĐůĞĂƌ͘�

 Local facilities

ZĞŐĂƌĚŝŶŐ�ůŽĐĂů�ĨĂĐŝůŝƟĞƐ͕ ��ƌƟĐůĞ�ϵϮ�ŽĨ�ƚŚĞ�h�/d^��ŝƌĞĐƟǀ Ğ�
is to be amended. Replacing four simple lines, it is
proposed to have one page of replacement text. The
ŝŶƚĞŶƟŽŶ�ŝƐ�ƚŽ�ďĂŶ�ĂŶǇ�ŝŵƉŽƐŝƟŽŶ�ďǇ�ŝŶĚŝǀ ŝĚƵĂů�D ĞŵďĞƌ�
States of a physical local presence. There will though be a
ƌĞƋƵŝƌĞŵĞŶƚ�ƚŽ�ŚĂǀ Ğ�ĨĂĐŝůŝƟĞƐ�ŝŶ�ĞĂĐŚ�D ĞŵďĞƌ�̂ ƚĂƚĞ�
ǁ ŚĞƌĞ�ŵĂƌŬĞƟŶŐ�ĂĐƟǀ ŝƟĞƐ�ĂƌĞ�ĐĂƌƌŝĞĚ�ŽƵƚ�ǁ ŚŝĐŚ�ŵĞĞƚ�ƚŚĞ�
relevant purpose of servicing dealings in units.

 ����ϐ������������������

�ƌƟĐůĞ�ϭϳ �ĂŶĚ�ϵϯ�ĂƌĞ�ƚŽ�ďĞ�ĂŵĞŶĚĞĚ�ƌĞŐĂƌĚŝŶŐ�ƚŚĞ�
ŶŽƟĮ ĐĂƟŽŶ�ƉƌŽĐĞĚƵƌĞƐ͘ ��dŽ�Őŝǀ Ğ�ĂŶ�ŝŶĚŝĐĂƟŽŶ�ŽĨ�ŚŽǁ �
ƐƉĞĐŝĮ Đ�ƚŚŝƐ�ƉƌŽƉŽƐĂů�ŵŝŐŚƚ�ŵĂŬĞ�ŝƚ͕ �Ă�ŶĞǁ ��ƌƟĐůĞ�ϵϯ ;ĂͿ�ŝƐ�
intended to allow asset managers to de-ŶŽƟĨǇ�ƚŚĞ�
ŵĂƌŬĞƟŶŐ�ŽĨ�Ă�h�/d^�ŽŶůǇ�ŝĨ�Ă�ŵĂǆŝŵƵŵ�ŽĨ�ƚĞŶ�ŝŶǀ ĞƐƚŽƌƐ�
who hold up to 1% of assets under management of the
h�/d^�ĂƌĞ�ŝŶǀ ĞƐƚĞĚ�ŝŶ�ŝƚ�ŝŶ�Ă�ƉĂƌƟĐƵůĂƌ�D ĞŵďĞƌ�̂ ƚĂƚĞ͘�

AIFMD amendments

For AIFMD, the proposals include the following:

 Pre-marketing

WƌĞŵĂƌŬĞƟŶŐ�ŚĂƐ�Ăůǁ ĂǇƐ�ďĞĞŶ�Ă�ƚƌŝĐŬǇ�ŝƐƐƵĞ͕�ŶŽƚ�ůĞĂƐƚ�
ďĞĐĂƵƐĞ�ŽĨ�ƚŚĞ�Ěŝī ĞƌĞŶƚ�ƐĐŽƉĞ�ŽĨ�ƚŚĞ�Į ŶĂŶĐŝĂů�ƉƌŽŵŽƟŽŶ�
regimes which apply in each Member State – with the UK
probably being the widest in its scope.



4

Cross-border distribution of collective investment funds within Europe

dŚĞƌĞ�ŝƐ�ƚŽ�ďĞ�Ă�ŶĞǁ ��ƌƟĐůĞ�ϯϬ;ĂͿ�ƉƌŽƉŽƐĞĚ�ĨŽƌ��/&D ��
ǁ ŚŝĐŚ�ƐĞƚƐ�ŽƵƚ�ĐŽŶĚŝƟŽŶƐ�ĨŽƌ�ƉƌĞŵĂƌŬĞƟŶŐ�ŝŶ�ƚŚĞ�hŶŝŽŶ�ďǇ�
ĂŶ��h��/&D ͗ �ƚŚĞ�ŝŶƚĞŶƟŽŶ�ŝƐ�ƚŽ�ĂůůŽǁ �ƉƌĞŵĂƌŬĞƟŶŐ�ǁ ŝƚŚŽƵƚ�
ŶŽƟĨǇŝŶŐ�ƚŚĞ�ĐŽŵƉĞƚĞŶƚ�ĂƵƚŚŽƌŝƟĞƐ�ŽĨ�ƚŚĞ�ƉƌĞŵĂƌŬĞƟŶŐ�
ĂĐƟǀ ŝƟĞƐ͘ ���Ƶƚ�ŽŶĞ�ǁ ŽŶĚĞƌƐ�ŝĨ�ŝƚ�ŝƐ�ƐŽƉŚŝƐƟĐĂƚĞĚ�ĞŶŽƵŐŚ͘ ��/ƚ�
seems to assume that there is a not yet established AIF
ǁ ŚĞƌĞĂƐ�ŝŶ�ǀ ĂƌŝŽƵƐ�ĨƵŶĚƌĂŝƐŝŶŐ�ƉƌŽƉŽƐŝƟŽŶƐ�ƚŚĞƌĞ�ǁ ŝůů�
actually be a vehicle established, just not launched. Surely
ŝƚ�ǁ ŽƵůĚ�ďĞ�ďĞƩ Ğƌ�ƚŽ�ŚĂǀ Ğ�Ă�ƉƌŽǀ ŝƐŝŽŶ�ǁ ŚŝĐŚ�ĂůůŽǁ Ɛ�
ƉƌĞŵĂƌŬĞƟŶŐ�ƉƌŽǀ ŝĚĞĚ�ƚŚĂƚ͕ �Ăƚ�Ă�ůĂƚĞƌ�ƐƚĂŐĞ͕�ƚŚĞƌĞ�ŝƐ�
ĐŽŵƉůŝĂŶĐĞ�ǁ ŝƚŚ�ƚŚĞ�ĨƵůů�ŵĂƌŬĞƟŶŐ�ƌĞƋƵŝƌĞŵĞŶƚƐ�ƉƌŝŽƌ�ƚŽ�
ĂŶǇ�ƐƵďƐĐƌŝƉƟŽŶ�ďĞŝŶŐ�ƉŽƐƐŝďůĞ͘

;^ƉĞĐŝĮ Đ��ƌƟĐůĞƐ�ŽŶ��Ƶs ���Ɛ�ĂŶĚ��Ƶ^�&Ɛ�ǁ ŝůů�ŝŶƚƌŽĚƵĐĞ�ƚŚĞ�
ĐŽŶĐĞƉƚ�ŽĨ�ƉƌĞ�ŵĂƌŬĞƟŶŐ�ĨŽƌ�ƚŚĞƐĞ�ǀ ĞŚŝĐůĞƐ�ƚŽ�ƚŚĞ�ƌĞůĞǀ ĂŶƚ�
ƌĞŐƵůĂƟŽŶƐ�ĨŽƌ�ƚŚŽƐĞ�ƌĞƐƉĞĐƟǀ Ğ�ǀ ĞŚŝĐůĞƐ͘ Ϳ�

 Discontinuation of marketing

��ŶĞǁ ��ƌƟĐůĞ�ϯϮ;ĂͿ�ŝƐ�ƉƌŽƉŽƐĞĚ�ƚŽ�ĚĞĂů�ǁ ŝƚŚ�
ĚŝƐĐŽŶƟŶƵĂƟŽŶ�ŽĨ�ŵĂƌŬĞƟŶŐ�ŽĨ��h��/&Ɛ�ŝŶ�ŽƚŚĞƌ�D ĞŵďĞƌ�
States.

 Local facilities

��ŶĞǁ ��ƌƟĐůĞ�ϰϯ;ĂͿ�ŝƐ�ŝŶƚƌŽĚƵĐĞĚ�ƐŽ�ƚŚĂƚ�ůŽĐĂů�ĨĂĐŝůŝƟĞƐ�ĂƌĞ�
made available to retail investors should they be offered 
shares in an AIF – the provision matching those explained
ĂďŽǀ Ğ�ŝŶ�ƌĞůĂƟŽŶ�ƚŽ�h�/d^͘ �

Additional points in the new Regulation

Expanding upon the provisions in the directly applicable
ZĞŐƵůĂƟŽŶ�– ŝŶ�ĂĚĚŝƟŽŶ�ƚŽ�ƚŚĞ�ƚĞƌŵƐ�ĂůƌĞĂĚǇ�ŵĞŶƟŽŶĞĚ�ĨŽƌ�
ŵĂƌŬĞƟŶŐ�ĐŽŵŵƵŶŝĐĂƟŽŶƐ�ĂŶĚ�ŶĞǁ �ƚƌĂŶƐƉĂƌĞŶĐǇ�ĨƌĂŵĞǁ ŽƌŬ�
above:

 ����ϐ������������ ������������ � ��������������
regulators

EĂƟŽŶĂů�ƌĞŐƵůĂƚŽƌƐ�ŵĂǇ�ƌĞƋƵŝƌĞ�ƐǇƐƚĞŵĂƟĐ�ŶŽƟĮ ĐĂƟŽŶ�ŽĨ�
ŵĂƌŬĞƟŶŐ�ĐŽŵŵƵŶŝĐĂƟŽŶƐ�ǁ ŚŝĐŚ�h�/d^�D ĂŶĂŐĞŵĞŶƚ�
Companies intend to use (although it will not be a pre-
ĐŽŶĚŝƟŽŶ�ĨŽƌ�ŵĂƌŬĞƟŶŐ�h�/d^Ϳ͘�t ŚĞƌĞ��/&D Ɛ�ĐĂŶ�ŵĂƌŬĞƚ�
to retail investors units or shares in their AIFs this will
similarly apply to AIFMs.

t ŚĞƌĞ�ƚŚŝƐ�ŝŶĨŽƌŵĂƟŽŶ�ŝƐ�ĐŽůůĞĐƚĞĚ͕ �ƚŚĞƌĞ�ƚŚĞŶ�ŶĞĞĚƐ�ƚŽ�ďĞ�
an annual report to ESMA on decisions taken in the
ƉƌĞĐĞĚŝŶŐ�ǇĞĂƌ�ƌĞũĞĐƟŶŐ�Žƌ�ƌĞƋƵĞƐƟŶŐ�ĂĚĂƉƚĂƟŽŶƐ�ƚŽ�
ŵĂƌŬĞƟŶŐ�ĐŽŵŵƵŶŝĐĂƟŽŶƐ͘ ��

KŶĞ�ǁ ŽƵůĚ�ŶŽƚ�ĂŶƟĐŝƉĂƚĞ�ŶĂƟŽŶĂů�ƌĞŐƵůĂƚŽƌƐ�ďĞŝŶŐ�ƚŽŽ�
ŬĞĞŶ�ŽŶ�ƵŶĚĞƌƚĂŬŝŶŐ�ƚŚĞ�ĚĞƚĂŝůĞĚ�ǀ ĞƌŝĮ ĐĂƟŽŶ͘ ��D ĂƌŬĞƟŶŐ�
ĐŽŵŵƵŶŝĐĂƟŽŶƐ�ĂƌĞ�ƐŽŵĞǁ ŚĂƚ�Ěŝī ĞƌĞŶƚ�ĨƌŽŵ�ĨŽƌŵĂůůǇ�
ƌĞƋƵŝƌĞĚ�ĚŽĐƵŵĞŶƚĂƟŽŶ�ƚŽ�ĚŽ�ǁ ŝƚŚ�ƚŚĞ�ĐŽŶƐƟƚƵƟŽŶ�ŽĨ�ĂŶ�

ĞŶƟƚǇ�Žƌ�ƚŚĞ�ĨŽƌŵĂů�ƉƌŽƐƉĞĐƚƵƐ͘ ��/ƚ�ǁ ŽƵůĚ�ƐĞĞŵ�
inappropriate to give regulators this role and, from the
D ĂŶĂŐĞƌΖƐ�ƉĞƌƐƉĞĐƟǀ Ğ͕�ŝƚ�ƐĞĞŵƐ�ƚŽ�ďĞ�ŝŶƚĞƌĨĞƌŝŶŐ�ǁ ŝƚŚ�
ƚŚĞŝƌ�Žǁ Ŷ�ĐŽŵŵĞƌĐŝĂů�ďƵƐŝŶĞƐƐ�ŽĨ�ŵĂƌŬĞƟŶŐ�ƚŚĞŝƌ�
products.

 Regulators’ fees and charges

The proposals fall short of specifics on fees.  Instead they 
simply indicate that fees or charges levied by a relevant
ĂƵƚŚŽƌŝƚǇ�ƐŚŽƵůĚ�ďĞ�ƉƌŽƉŽƌƟŽŶĂƚĞ�ƚŽ�ƚŚĞ�ĞǆƉĞŶĚŝƚƵƌĞ�
ƌĞůĂƟŶŐ�ƚŽ�ƚŚĞ�ĂƵƚŚŽƌŝƐĂƟŽŶ�Žƌ�ƌĞŐŝƐƚƌĂƟŽŶ�Žƌ�ƚŚĞ�
performance of the relevant powers under either the
h�/d^��ŝƌĞĐƟǀ Ğ�Žƌ��/&D � ͘ �

D ĂƩ ĞƌƐ�ŵŝŐŚƚ�ďĞ�ĐŽŶƐƚƌĂŝŶĞĚ�ďǇ�ƉĞĞƌ�ƉƌĞƐƐƵƌĞ͘����ŶĞǁ �
�ƌƟĐůĞ�ϳ �ŽĨ�ƚŚĞ�ZĞŐƵůĂƟŽŶ�ǁ ŝůů�ƌĞƋƵŝƌĞ�ƉƵďůŝĐĂƟŽŶ�ŽĨ�
ŶĂƟŽŶĂů�ƉƌŽǀ ŝƐŝŽŶƐ�ĐŽŶĐĞƌŶŝŶŐ�ĨĞĞƐ�ĂŶĚ�ĐŚĂƌŐĞƐ�ŽŶ�ƚŚĞ�
ǀ ĂƌŝŽƵƐ�ƌĞŐƵůĂƚŽƌƐΖ�ǁ ĞďƐŝƚĞƐ͘ ���ŽŵƉĞƚĞŶƚ�ĂƵƚŚŽƌŝƟĞƐ�ŵƵƐƚ�
ŶŽƟĨǇ��^D ��ŽĨ�ƚŚĞ�ůĞǀ ĞůƐ�ŽĨ�ĨĞĞƐ�Žƌ�ĐŚĂƌŐĞƐ�ĂŶĚ͕ �ǁ ŚĞƌĞ�
ĂƉƉůŝĐĂďůĞ͕�ƚŚĞ�ĐĂůĐƵůĂƟŽŶ�ŵĞƚŚŽĚŽůŽŐŝĞƐ�ĨŽƌ�ƚŚŽƐĞ�ĨĞĞƐ�Žƌ�
ĐŚĂƌŐĞƐ͘ ���ŶǇ�ĐŚĂŶŐĞ�ŵƵƐƚ�ĂůƐŽ�ďĞ�ŶŽƟĮ ĞĚ�ƚŽ��^D �͘ ��
' ŝǀ ĞŶ�ƚŚĂƚ��^D ��ĐĂŶ�ĚĞǀ ĞůŽƉ�ĚƌĂŌ�ƌĞŐƵůĂƚŽƌǇ�ƚĞĐŚŶŝĐĂů�
ƐƚĂŶĚĂƌĚƐ�ƚŽ�ƐƉĞĐŝĨǇ�ƚŚĞ�ŝŶĨŽƌŵĂƟŽŶ�ƚŽ�ďĞ�ŶŽƟĮ ĞĚ͕ �ŽŶĞ�
suspects they could develop standards which would be
ƋƵŝƚĞ�ƐƉĞĐŝĮ Đ�ĂŶĚ�ƌĞƋƵŝƌĞ�Ğǀ ŝĚĞŶĐĞ�ŽĨ�ƉƌŽƉŽƌƟŽŶĂůŝƚǇ͘��

�^D ��ŝƐ�ƚŚĞŶ�ƚŽ�ĞŶƚƌƵƐƚĞĚ�ƵŶĚĞƌ��ƌƟĐůĞ�ϴ�ǁ ŝƚŚ�
ŵĂŝŶƚĂŝŶŝŶŐ�ĂŶ�ŝŶƚĞƌĂĐƟǀ Ğ�ĚĂƚĂďĂƐĞ�ŽŶ�ĨĞĞƐ�ĂŶĚ�ĐŚĂƌŐĞƐ�
ǁ ŚŝĐŚ�ĐĂŶ�ŝŶĐůƵĚĞ�ƚŚĞ�ĐĂůĐƵůĂƟŽŶ�ŵĞƚŚŽĚŽůŽŐŝĞƐ�ƵƐĞĚ͘ ��/Ŷ�
ĂĚĚŝƟŽŶ͕ �ƚŚĂƚ�ĚĂƚĂďĂƐĞ�ŝƐ�ƐƵƉƉŽƐĞĚ�ƚŽ�ƉƌŽǀ ŝĚĞ�ĨŽƌ�
ŝŶƚĞƌĂĐƟǀ Ğ�ƚŽŽůƐ�ŽŶ�ĨĞĞƐ�ĂŶĚ�ĐŚĂƌŐĞƐ�ƚŚĂƚ�ĂůůŽǁ �ƚŚĞ�ƵƐĞƌ�ƚŽ�
ƉĞƌĨŽƌŵ�ŽŶůŝŶĞ�ĐĂůĐƵůĂƟŽŶƐ�– which are publicly
accessible.

 ESMA’s central database

�Ɛ�ĨƵƌƚŚĞƌ�Ğǀ ŝĚĞŶĐĞ�ŽĨ�ĐĞŶƚƌĂůŝƐĂƟŽŶ͕ ��^D ��ŝƐ�ĂƐŬĞĚ�ƚŽ�ƌƵŶ�
a central database on AIFMs, UCITS Management
Companies, AIFs and UCITS, as well as the Member States
ŝŶ�ǁ ŚŝĐŚ�ƚŚŽƐĞ�ĨƵŶĚƐ�ĂƌĞ�ŵĂƌŬĞƚĞĚ͘ ��;�ƌƟĐůĞ�ϭϬ�ƌĞĨĞƌƐ͘ Ϳ

 ������������ϐ����������������

�ŶŽƚŚĞƌ�ĂƐƉĞĐƚ�ŽĨ�ƚŚĞ�ĐĞŶƚƌĂůŝƐĂƟŽŶ�Ěƌŝǀ Ğ�ŝƐ�ƚŚĂƚ͕ �ƵŶĚĞƌ�
�ƌƟĐůĞ�ϭϭ͕ �ƌĞůĞǀ ĂŶƚ�ƌĞŐƵůĂƚŽƌƐ�ǁ ŝůů�ďĞ�ƌĞƋƵŝƌĞĚ�ƚŽ�ƚƌĂŶƐŵŝƚ�
ŶŽƟĮ ĐĂƟŽŶƐ�ĂŶĚ�ŶŽƟĮ ĐĂƟŽŶ�ůĞƩ ĞƌƐ�ƌĞĨĞƌƌĞĚ�ƚŽ�ŝŶ��ƌƟĐůĞ�
ϭϬ�ƚŽ��^D �͘ ��/ƚ�ƐĞĞŵƐ�ƚŽ�ďĞ�ĂŶƟĐŝƉĂƚĞĚ�ƚŚĂƚ��^D ��ǁ ŝůů�ďĞ�
ŝŵƉůĞŵĞŶƟŶŐ�dĞĐŚŶŝĐĂů�̂ ƚĂŶĚĂƌĚƐ�ƚŽ�ƐƉĞĐŝĨǇ�ƚŚĞ�ĨŽƌŵƐ͕ �
templates and procedures under the various relevant
�ƌƟĐůĞƐ�ŽĨ�ƚŚĞ�h�/d^��ŝƌĞĐƟǀ Ğ�ĂŶĚ��/&D � ͕ �ŝŶĐůƵĚŝŶŐ�ƚŚĞ�
ƉƌŽĐĞĚƵƌĞ�ĨŽƌ�ƚƌĂŶƐŵŝƐƐŝŽŶ�ŽĨ�ƚŚĞ�ŝŶĨŽƌŵĂƟŽŶ�ďǇ�ƚŚĞ�
ƌĞůĞǀ ĂŶƚ�ĂƵƚŚŽƌŝƟĞƐ�ƚŽ��^D �͘

dŚĞ�ŝŶƚĞŶƟŽŶ�ŝƐ�ƚŚĂƚ�ƚŚĞ�ZĞŐƵůĂƟŽŶ�ŝƐ͕ �ĂƐ�ŵĞŶƟŽŶĞĚ�
above, directly applicable and that it will be evaluated five 
ǇĞĂƌƐ�ĂŌĞƌ�ŝƚ�ĐŽŵĞƐ�ŝŶƚŽ�ĨŽƌĐĞ͘
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Likely impact?

The most important aspect of this Proposal is perhaps as an
ŝŶĚŝĐĂƟŽŶ�ŽĨ�ƚŚĞ�ĚŝƌĞĐƟŽŶ�ŽĨ�ƚƌĂǀ Ğů�ŝŶ�ƚŚĞ�ǁ ĂǇ�ƌĞŐƵůĂƟŽŶ�ŝƐ�
developing.

Consider:

 �ŽĞƐ�ŵŽƌĞ�ƌĞŐƵůĂƟŽŶ�ŝŶĞǀ ŝƚĂďůǇ�ŵĂŬĞ�ďĞƩ Ğƌ�ƌĞŐƵůĂƟŽŶ͍

dŚĞ�ƉĞƌŚĂƉƐ�ĞƌƌŽŶĞŽƵƐ�ĂƐƐƵŵƉƟŽŶ�ďĞŚŝŶĚ�ƚŚĞ�WƌŽƉŽƐĂů�ŝƐ�ƚŚĂƚ�
ŝŶƚƌŽĚƵĐŝŶŐ�ĨƵƌƚŚĞƌ�ƐƉĞĐŝĮ Đ�ƌĞŐƵůĂƟŽŶ�ǁ ŝůů�ĂĐƚƵĂůůǇ�ŵĂŬĞ�ƚŚĞ�
ŵĂƌŬĞƟŶŐ�ƉĂƐƐƉŽƌƚƐ�ǁ ŽƌŬ�ďĞƩ Ğƌ͘

 Other more important issues inhibit cross border

ĚŝƐƚƌŝďƵƟŽŶ͍

Whilst one can see that some of these specific proposals deal 
ǁ ŝƚŚ�ƐŽŵĞ�ŽĨ�ƚŚĞ�ĚŝƐƟŶĐƟŽŶƐ�ďĞƚǁ ĞĞŶ�ŶĂƟŽŶĂů�ƐƚĂƚĞƐ͕ �ƚŚĞǇ�
ƉĞƌŚĂƉƐ�ĚŽ�ƐŽ�ŝŶ�ƚŽŽ�ƉƌĞƐĐƌŝƉƟǀ Ğ�Ă�ǁ ĂǇ͘���ůƐŽ͕ �ĂƐ�ĂĚŵŝƩ ĞĚ�ŝŶ�
the Impact Assessment document, there are various out of
ƐĐŽƉĞ�ƉƌŽďůĞŵ�ŝƐƐƵĞƐ�ĐŽŶĐĞƌŶŝŶŐ�ƚĂǆĂƟŽŶ͕ �ŵĂƌŬĞƚ�ƐƚƌƵĐƚƵƌĞ�
ĂŶĚ͕ �ĚĂƌĞ�ŝƚ�ďĞ�ƐĂŝĚ͕ �ŝŶǀ ĞƐƚŽƌ�ďĞŚĂǀ ŝŽƵƌ͊ ���ůƐŽ͕ �ĚŝƐƚƌŝďƵƟŽŶ�
ŵĞƚŚŽĚƐ�ǀ ĂƌǇ�ŚƵŐĞůǇ�ĂŶĚ�ŝƚ�ŝƐ�ƌĞĂůůǇ�ŝŶ�ƚŚĞƐĞ�ĚŝƐƚƌŝďƵƟŽŶ�
ŵĞƚŚŽĚƐ�ƚŚĂƚ�ƉĞƌŚĂƉƐ�ƚŚĞ�ŐƌĞĂƚĞƐƚ�ƌĞǀ ŽůƵƟŽŶ͕ �Žƌ�ƉĞƌŚĂƉƐ�Ă�
ĨĂƐƚ�Ğǀ ŽůƵƟŽŶ͕ �ŝƐ�ŚĂƉƉĞŶŝŶŐ͘�

 /Ɛ�ŐƌĞĂƚĞƌ�ŚĂƌŵŽŶŝƐĂƟŽŶ�ƚŚƌŽƵŐŚ�ĐĞŶƚƌĂůŝƐĂƟŽŶ�ŽĨ�ƌĞŐƵůĂƟŽŶ�
a good thing?

A key feature to note in the Impact Assessment is the
reference to "dŚĞ��hΖƐ�ƌŝŐŚƚ�ƚŽ�ĂĐƚ�ŽŶ�ũƵƐƟĮ ĐĂƟŽŶ".

&ĞĞĚďĂĐŬ�ĨƌŽŵ��ŽŶƐƵůƚĂƟŽŶƐ�ŝŶĚŝĐĂƚĞƐ�ƚŚĂƚ�ŶĂƟŽŶĂů�
ŝŵƉůĞŵĞŶƚĂƟŽŶ�ŽĨ�h�/d^�ĂŶĚ��/&D ��ŚĂƐ�ƌĞƐƵůƚĞĚ�ŝŶ�Ěŝī ĞƌŝŶŐ�
ŝŶƚĞƌƉƌĞƚĂƟŽŶƐ�ĂƉƉůŝĐĂďůĞ�ƚŽ�ƚŚĞ�ƵƐĞ�ŽĨ�ŵĂƌŬĞƟŶŐ�ƉĂƐƐƉŽƌƚƐ͕ �
ĂŶĚ�ƚŚĞǇ�ƐĞĞ�ƚŚĞ�ƉƌŽďůĞŵ�ĂƐ�ƌĞůĂƟŶŐ�ĚŝƌĞĐƚůǇ�ƚŽ�ƚŚĞ�ĂƉƉůŝĐĂƟŽŶ�
ŽĨ��ƵƌŽƉĞĂŶ�ĂŶĚ�ŶĂƟŽŶĂů�ůĞŐŝƐůĂƟŽŶ�ĂŶĚ�ƐƵƉĞƌǀ ŝƐŽƌǇ�ƉƌĂĐƟĐĞƐ�
for Member States. So it is thought necessary that uniformity
and legal certainty regarding the use of the passport can be
ďĞƐƚ�ĞŶƐƵƌĞĚ�ďǇ�ƚĂŬŝŶŐ�ĂĐƟŽŶ�Ăƚ��h�ůĞǀ Ğů͘��/ƚ�ŝƐ�ŶŽƚĞĚ�ƚŚĂƚ�
ΗƉƌĞǀ ŝŽƵƐ�Ğī ŽƌƚƐ�ƚŽ�ĐŽŶǀ ĞƌŐĞ�ŶĂƟŽŶĂů�;ƐƵƉĞƌǀ ŝƐŽƌǇͿ�ƉƌĂĐƟĐĞƐ�ŝŶ�
this area through ESMA have not succeeded to address the
ŝĚĞŶƟĮ ĞĚ�ƉƌŽďůĞŵ͘ Η��

�ĞŶƚƌĂůŝƐĂƟŽŶ�ĞůĞŵĞŶƚƐ�ĂƌĞ�ǀ ĞƌǇ�ŵƵĐŚ�Ă�ĨĞĂƚƵƌĞ�ŝŶ�ƚŚĞƐĞ�ĂŶĚ�
likely other new proposals, as a means of achieving
ŚĂƌŵŽŶŝƐĂƟŽŶ͘

The main issue and the main recurring theme, as you will see
ĨƌŽŵ�ƚŚĞ�ĂďŽǀ Ğ�ƐƵŵŵĂƌǇ͕�ŝƐ�ĐĞŶƚƌĂůŝƐĂƟŽŶ�ŽĨ�ƐŽŵĞ�ŽĨ�ƚŚĞ�
ƌĞŐƵůĂƚŽƌǇ�ƉŽǁ ĞƌƐ�Žƌ�Ăƚ�ůĞĂƐƚ�ƉŽƚĞŶƟĂů�ĨŽƌ�ĞǆĞƌĐŝƐĞ�ŽĨ�ƉŽǁ Ğƌ�ďǇ�
ESMA. If followed through in this and other areas, this would
be a remarkable and important development within European
ĨƵŶĚ�ƌĞŐƵůĂƟŽŶ͘

And just one final cheery thought:  

ZĞǀ ŝĞǁ Ɛ�ŽĨ��/&D ��ĂŶĚ�h�/d^��ŝƌĞĐƟǀ Ğ�ĂƌĞ�ƵŶĚĞƌǁ ĂǇ͘��/ƚ�ŝƐ�
commented in the Impact Assessment that this cross-border
ŵĂƌŬĞƟŶŐ�ŝŶŝƟĂƟǀ Ğ�ŝƐ�ďĞŝŶŐ�ƉƵƌƐƵĞĚ�ŶŽǁ �ŽŶ�Ă�ƐƚĂŶĚĂůŽŶĞ�ďĂƐŝƐ�
ƉƌŝŽƌ�ƚŽ�ƚŚĞ�Žǀ ĞƌĂůů�ƌĞǀ ŝĞǁ Ɛ�ŽĨ��/&D ��ĂŶĚ�ƚŚĞ�h�/d^��ŝƌĞĐƟǀ Ğ�
because, for both reviews, there is not enough evidence to be
ĂďůĞ�ƚŽ�ĚĞĐŝĚĞ�ĐƵƌƌĞŶƚůǇ�ǁ ŚĞƚŚĞƌ�ĂŶǇ�ĨƵƌƚŚĞƌ�ůĞŐŝƐůĂƟǀ Ğ�ĐŚĂŶŐĞƐ�
would be merited. The Commission's overall review of AIFMD
ŚĂƐ�ũƵƐƚ�ƐƚĂƌƚĞĚ͘ ���Ŷ�Žǀ ĞƌĂůů�ƌĞǀ ŝĞǁ �ŽĨ�ƚŚĞ�h�/d^��ŝƌĞĐƟǀ Ğ�ŵĂǇ�
ƚĂŬĞ�ƉůĂĐĞ�ŽŶĐĞ�ĞŶŽƵŐŚ�ĞǆƉĞƌŝĞŶĐĞ�ŝƐ�ŐĂŝŶĞĚ�ǁ ŝƚŚ�ƚŚĞ�ƉƌĂĐƟĐĂů�
ĂƉƉůŝĐĂƟŽŶ�ŽĨ�ĞůĞŵĞŶƚƐ�ŝŶƚƌŽĚƵĐĞĚ�ǁ ŝƚŚ�ƚŚĞ�ŵŽƐƚ�ƌĞĐĞŶƚ�
ĂŵĞŶĚŵĞŶƚƐ�ƚŽ�ƚŚĞ��ŝƌĞĐƟǀ Ğ͘��t ŚŝůƐƚ�ǁ Ğ�ŚĂĚ�ŚŽƉĞĚ�ƚŚĂƚ�ƚŚĞ�
UCITS VI proposals, which have, in the main, been addressed
individually, had gone away. This reference to overall review for
ďŽƚŚ�ŽĨ�ƚŚĞ��ŝƌĞĐƟǀ ĞƐ�ĨŽƌ�ĨƵŶĚƐ�ŚĞƌĂůĚƐ�ƚŚĞ�ƉƌŽƐƉĞĐƚ�ŽĨ�ĨƵƌƚŚĞƌ�
ƐƉĞĐŝĮ Đ�ŝŶŝƟĂƟǀ ĞƐ�- ĂŶĚ�ƉŽƚĞŶƟĂůůǇ�ĨƵƌƚŚĞƌ�ĐĞŶƚƌĂůŝƐĂƟŽŶ͍ �
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