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ESMA’s July opinions

�^D ��ƉƵďůŝƐŚĞĚ�ŝŶŝƟĂů�ƉƌŝŶĐŝƉůĞƐ�ŝŶ�D ĂǇ͕�ǁ ŚŝĐŚ�ǁ ĞƌĞ�ƌĞůĂƟǀ ĞůǇ�
ƵŶĐŽŶƚĞŶƟŽƵƐ͕ �ĨŽůůŽǁ ĞĚ�ďǇ�ƐŽŵĞ�ƐůŝŐŚƚůǇ�ŵŽƌĞ�ĐŽŶƚĞŶƟŽƵƐ�
specific opinions issued in July concerning: 

 management of UCITS and AIFs and

 MiFID firms 

The basic principles

dŚĞ�ƉƵďůŝĐĂƟŽŶ�ŝŶ�D ĂǇ�ŽĨ�ƚŚĞ�ΗWƌŝŶĐŝƉůĞƐ�ƚŽ�̂ ƵƉƉŽƌƚ�̂ ƵƉĞƌǀ ŝƐŽƌǇ�
Convergence in the context of the UK withdrawing from the EU"
ǁ ĞƌĞ�ƌĞůĂƟǀ ĞůǇ�ŚŝŐŚ�ůĞǀ Ğů�ĂŶĚ�ƵŶŽďũĞĐƟŽŶĂďůĞ͘��dŚĞ��^D ��KƉŝŶŝŽŶ�
set out nine principles:

 ŶŽ�ĂƵƚŽŵĂƟĐ�ƌĞĐŽŐŶŝƟŽŶ�ŽĨ�ĞǆŝƐƟŶŐ�ĂƵƚŚŽƌŝƐĂƟŽŶƐ͖

 ĂƵƚŚŽƌŝƐĂƟŽŶƐ�ŐƌĂŶƚĞĚ�ďǇ��h�Ϯϳ �ƌĞŐƵůĂƚŽƌƐ�ƐŚŽƵůĚ�ďĞ�ƌŝŐŽƌŽƵƐ�

and efficient; 

 ƌĞŐƵůĂƚŽƌƐ�ƐŚŽƵůĚ�ďĞ�ĂďůĞ�ƚŽ�ǀ ĞƌŝĨǇ�ƚŚĞ�ŽďũĞĐƟǀ Ğ�ƌĞĂƐŽŶƐ�ĨŽƌ�

ƌĞůŽĐĂƟŽŶ͖

 ƐƉĞĐŝĂů�ĂƩ ĞŶƟŽŶ�ƐŚŽƵůĚ�ďĞ�Őŝǀ ĞŶ�ƚŽ�Ăǀ ŽŝĚŝŶŐ�ůĞƩ ĞƌďŽǆ�ĞŶƟƟĞƐ�

in the EU 27;

 ŽƵƚƐŽƵƌĐŝŶŐ�ĚĞůĞŐĂƟŽŶ�ǁ ŽƵůĚ�ĂůƌĞĂĚǇ�ďĞ�ƉŽƐƐŝďůĞ�ƵŶĚĞƌ�ƐƚƌŝĐƚ�

ĐŽŶĚŝƟŽŶƐ͖

 substance requirements should be met;

 there should be sound governance;

 ƌĞŐƵůĂƚŽƌƐ�ŵƵƐƚ�ďĞ�ŝŶ�Ă�ƉŽƐŝƟŽŶ�ƚŽ�Ğī ĞĐƟǀ ĞůǇ�ƐƵƉĞƌǀ ŝƐĞ�ĂŶĚ�
enforce EU law; and

 there is a role for co-ŽƌĚŝŶĂƟŽŶ�ƚŽ�ĞŶƐƵƌĞ�Ğī ĞĐƟǀ Ğ�ŵĂƌŐŝŶŝŶŐ�
by ESMA.

The devil though is in the detail which has now been published by
ESMA in July in a series of further opinions which flesh out the 
detail on some of these principles.

Opinion regarding the management of UCITS
and AIFs: ESMA 34-45-344

ESMA 34-45-344 sets out an opinion to support supervisory
convergence in the area of investment management in the
context of the UK withdrawing from the European Union. This
ŶĞǁ �ŽƉŝŶŝŽŶ�ƐĞĞŬƐ�ƚŽ�ƐĞƚ�ŽƵƚ�ƉƌŝŶĐŝƉůĞƐ�ďĂƐĞĚ�ŽŶ�ƚŚĞ�ŽďũĞĐƟǀ ĞƐ�
and provisions of UCITS and AIFMD which are to be applied to the
ƐƉĞĐŝĮ Đ�ĐĂƐĞ�ŽĨ�ƌĞůŽĐĂƟŽŶ�ŽĨ�ĞŶƟƟĞƐ͕ �ĂĐƟǀ ŝƟĞƐ�ĂŶĚ�ĨƵŶĐƟŽŶƐ�
following Brexit on the basis that the UK becomes a third country.

By covering UCITS and AIFMD, and jointly referring to them as
Η�h�ŝŶǀ ĞƐƚŵĞŶƚ�ŵĂŶĂŐĞŵĞŶƚ�ůĞŐŝƐůĂƟŽŶΗ͕��^D ��ŝƐ�ŝŶ�Ğī ĞĐƚ�
talking about EU investment fund provisions.

�^D ��ŵĂŬĞ�ƚŚĞ�ĨŽůůŽǁ ŝŶŐ�ŽďƐĞƌǀ ĂƟŽŶƐ͗

Authorisation

A general statement that is helpful is that UK based applicants
ƐŚŽƵůĚ�ďĞ�ƐƵďũĞĐƚ�ŶĞŝƚŚĞƌ�ƚŽ�ƉƌĞĨĞƌĞŶƟĂů�ŶŽƌ�ĚŝƐĂĚǀ ĂŶƚĂŐĞŽƵƐ�
treatment compared to other applicants.

At first glance it does not seem unreasonable that ESMA state 
ƚŚĂƚ�ƚŚĞƌĞ�ŵƵƐƚ�ďĞ�ĨƵůů�ĐŽŵƉůŝĂŶĐĞ�ǁ ŝƚŚ�ĂƵƚŚŽƌŝƐĂƟŽŶ�
ƌĞƋƵŝƌĞŵĞŶƚƐ͕ �ǁ ŝƚŚ�Ă�ĐŽŵƉůĞƚĞ�ĂƵƚŚŽƌŝƐĂƟŽŶ�ƉƌŽĐĞĚƵƌĞ�ĨŽůůŽǁ ĞĚ�
ǁ ŝƚŚŽƵƚ�ĂŶǇ�ĚĞƌŽŐĂƟŽŶƐ�Žƌ�ĞǆĞŵƉƟŽŶƐ�ĨŽƌ�ƌĞůŽĐĂƟŶŐ�h<�ĞŶƟƟĞƐ͘ ��
dŚĞƌĞ�ŝƐ�ŶŽ�ƉƌŽǀ ŝƐŝŽŶ�ĨŽƌ�ƌĞůŝĂŶĐĞ�ŽŶ�ƉƌĞǀ ŝŽƵƐ�Žƌ�ĞǆŝƐƟŶŐ�
ĂƵƚŚŽƌŝƐĂƟŽŶƐ�ŝŶ�ŽƚŚĞƌ�D ĞŵďĞƌ�̂ ƚĂƚĞƐ�Žƌ�ƚŚŝƌĚ�ĐŽƵŶƚƌŝĞƐ͘ ��
D ŽƌĞŽǀ Ğƌ͕�ƚŚĞ��ŝƌĞĐƟǀ ĞƐ�ĚŽ�ŶŽƚ�ƉƌŽǀ ŝĚĞ�ĨŽƌ�ĂŶǇ�ƚƌĂŶƐŝƟŽŶĂů�
ƉƌŽǀ ŝƐŝŽŶƐ�ŝŶ�ƚŚĞ�ĐĂƐĞ�ŽĨ�ƌĞůŽĐĂƟŽŶ�ŽĨ�ŵĂƌŬĞƚ�ƉĂƌƟĐŝƉĂŶƚƐ͘

, Žǁ Ğǀ Ğƌ͕�ƚŚĞƌĞ�ĂƌĞ�ƐŽŵĞ�ƌĂƚŚĞƌ�ĐƵƌŝŽƵƐ�ŝŵƉůŝĐĂƟŽŶƐ�ďĞŚŝŶĚ�
comments within the text of ESMA's opinion:

 ZĞŐƵůĂƚŽƌƐ�ĂƌĞ�ĂƐŬĞĚ�ƚŽ�ǀ ĞƌŝĨǇ�ŚŽǁ �ĂŶǇ�;ŝŶ�ƉĂƌƟĐƵůĂƌ�ŶŽŶ��hͿ�

shareholders or members with qualifying holdings are likely to
influence the sound and prudent management of the 
ĂƵƚŚŽƌŝƐĞĚ�ĞŶƟƚǇ�ĂŶĚ�ŝƚƐ�ĐŽŵƉůŝĂŶĐĞ�ǁ ŝƚŚ��h�ŝŶǀ ĞƐƚŵĞŶƚ�
ŵĂŶĂŐĞŵĞŶƚ�ůĞŐŝƐůĂƟŽŶ͘ ���ŶĚ�ŝŶ�ƉĂƌƟĐƵůĂƌ͕�ĐĂƌĞĨƵůůǇ�ƐĐƌƵƟŶŝƐĞ�
whether the group structure within which the authorised
ĞŶƟƚǇ�ǁ ŝůů�ŽƉĞƌĂƚĞ�ĐŽŶƐƟƚƵƚĞƐ�ĂŶ�ŽďƐƚĂĐůĞ�ƚŽ�ƚŚĞŝƌ�Ğī ĞĐƟǀ Ğ�
ĞǆĞƌĐŝƐĞĚ�ƐƵƉĞƌǀ ŝƐŽƌǇ�ĨƵŶĐƟŽŶƐ͘

 ZĞŐƵůĂƚŽƌƐ�ĂƌĞ�ĂůƐŽ�ƚŽ�ƐĐƌƵƟŶŝƐĞ�ĂƉƉůŝĐĂƟŽŶƐ�ƚŽ�ĞŶƐƵƌĞ�ƚŚĂƚ�

ƚŚĞ�ĐŚŽŝĐĞ�ŽĨ�D ĞŵďĞƌ�̂ ƚĂƚĞ�ĨŽƌ�ƌĞůŽĐĂƟŽŶ�ŝƐ�Ěƌŝǀ ĞŶ�ďǇ�
ŽďũĞĐƟǀ Ğ�ĨĂĐƚŽƌƐ�ĂŶĚ�ŶŽƚ�ďǇ�ƌĞŐƵůĂƚŽƌǇ�ĂƌďŝƚƌĂŐĞ͘��dŚĞǇ�ƐŚŽƵůĚ�
ŶŽƚ�ŐƌĂŶƚ�ĂƵƚŚŽƌŝƐĂƟŽŶƐ�ǁ ŚĞƌĞ�ƚŚĞ�ĂƉƉůŝĐĂŶƚ�ŚĂƐ�ŽƉƚĞĚ�ĨŽƌ�Ă�
ũƵƌŝƐĚŝĐƟŽŶ�ĨŽƌ�ƚŚĞ�ƉƵƌƉŽƐĞ�ŽĨ�Ğǀ ĂĚŝŶŐ�ƐƚƌŝĐƚĞƌ�ƐƚĂŶĚĂƌĚƐ�ŝŶ�
another Member State within the territory of which the
ƌĞůŽĐĂƟŶŐ�ĞŶƟƚǇ�ŝŶƚĞŶĚƐ�ƚŽ�ĐĂƌƌǇ�ŽƵƚ�ƚŚĞ�ŐƌĞĂƚĞƌ�ƉĂƌƚ�ŽĨ�ŝƚƐ�
ĂĐƟǀ ŝƟĞƐ͘

Governance and internal control

Not unreasonably, reference is made to the need to establish,
ŝŵƉůĞŵĞŶƚ�ĂŶĚ�ŵĂŝŶƚĂŝŶ�Ğī ĞĐƟǀ Ğ�ŐŽǀ ĞƌŶĂŶĐĞ�ƐƚƌƵĐƚƵƌĞƐ�ĂŶĚ�
internal control mechanisms, and ensure persons who conduct
the business are of good repute and sufficiently experienced and 
ƐĞŶŝŽƌ�ŵĂŶĂŐĞƌƐ�ĂƌĞ�ŝĚĞŶƟĮ ĞĚ�ƚŽ�ƚŚĞ�ƌĞůĞǀ ĂŶƚ�ƌĞŐƵůĂƚŽƌƐ͘ ��

However, the Opinion goes further than some firms which are 
ůŽĐĂƚĞĚ�ŝŶ�ƚŚĞ�ŵŽƐƚ�ůŝŬĞůǇ�ƌĞůĞǀ ĂŶƚ��h�ũƵƌŝƐĚŝĐƟŽŶƐ�ŽĨ�>ƵǆĞŵďŽƵƌŐ�
and Dublin might wish.

ESMA's July 2017 Opinions might inform how UK asset managers' plans post Brexit may develop.
They indicate the direction of travel which ESMA wish to take on the post Brexit scenario for EU
������ϔ��� �������������������Ǥ���������ǡ������������ ��������� ��������������� �̹ ������������
���������ǡ���������������������� ����������������������������������������������������������������
impact, is at present unclear.
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�^D ��ƌĞĨĞƌ�ƚŽ�Ăƚ�ůĞĂƐƚ�ƚǁ Ž�ƐĞŶŝŽƌ�ŵĂŶĂŐĞƌƐ�ŵĞĞƟŶŐ�ĐŽŶĚŝƟŽŶƐ�
and that the head office and registered office must be located in 
the same Member State.

A key point which is emphasised is that regulators should ensure
that "member of the governing/management body of the
ĂƵƚŚŽƌŝƐĞĚ�ĞŶƟƚǇ�ŚĂǀ Ğ�ƚŚĞ�ƵůƟŵĂƚĞ�ĚĞĐŝƐŝŽŶ�ŵĂŬŝŶŐ�ƉŽǁ Ğƌ�ŝŶ�
ƌĞŐĂƌĚ�ƚŽ�ƚŚĞ�ďƵƐŝŶĞƐƐ�ĐŽŶĚƵĐƚ�ŽĨ�ƚŚĞ�ĂƵƚŚŽƌŝƐĞĚ�ĞŶƟƚǇ͕�Ğǀ ĞŶ�ǁ ŚĞŶ�
ƚŚĞ�ĞŶƟƚǇ�ŝƐ�ƉĂƌƚ�ŽĨ�Ă�ĐŽƌƉŽƌĂƚĞ�ŐƌŽƵƉ͘Η ZĞƐƉŽŶƐŝďŝůŝƟĞƐ�ŝŶ��ƌƟĐůĞ�
ϵ�ŽĨ�ƚŚĞ�h�/d^�>Ğǀ Ğů�Ϯ��ŝƌĞĐƟǀ Ğ�ĂŶĚ��ƌƟĐůĞ�ϲϬ�ŽĨ�ƚŚĞ��/&D ��>Ğǀ Ğů�
Ϯ�ZĞŐƵůĂƟŽŶ�ĐĂŶŶŽƚ�ďĞ�ĚĞůĞŐĂƚĞĚ͕ �Ğǀ ĞŶ�ǁ ŚĞŶ�ƚŚĞ�ĚĞůĞŐĂƟŽŶ�ŝƐ�
within the same corporate group.1

Consequently:

 ŝŶƚĞƌŶĂů�ƉƌŽĐĞĚƵƌĞƐ�ƐŚŽƵůĚ�ďĞ�ĂĚŽƉƚĞĚ�ƐŽ�ƚŚĂƚ�ŬĞǇ�ŵĂƩĞƌƐ�
ĐŽŶƟŶƵĞ�ƚŽ�ďĞ�ĞƐĐĂůĂƚĞĚ�ĨŽƌ�ĐŽŶƐŝĚĞƌĂƟŽŶ�ďǇ�ƚŚĞ�ĨƵůů��ŽĂƌĚ͖

 ƌĞŐƵůĂƚŽƌƐ�ƐŚŽƵůĚ�ďĞ�ƐĂƟƐĮ ĞĚ�ƚŚĞƌĞ�ĂƌĞ�ŶŽ�ƌĞƉŽƌƟŶŐ�ůŝŶĞƐ�ƚŽ�
ŐƌŽƵƉ�ĨƵŶĐƟŽŶƐ�Žƌ�ŽƚŚĞƌ�ŝŶĚŝǀ ŝĚƵĂůƐ�ǁ ŝƚŚŝŶ�ƚŚĞ�ŐƌŽƵƉ�ƚŚĂƚ�
ǁ ŽƵůĚ�ĐŽŶƚƌĂĚŝĐƚ�ƚŚĞ�ƉƌŝŶĐŝƉůĞ�ƚŚĂƚ�ĂůůŽĐĂƟŽŶ�ŽĨ�
ƌĞƐƉŽŶƐŝďŝůŝƟĞƐ�ĂŶĚ�ĨƵŶĐƟŽŶƐ�ǁ ŝƚŚŝŶ�ĂŶ�ĂƵƚŚŽƌŝƐĞĚ�ĞŶƟƚǇ�ŵƵƐƚ�
ďĞ�ŽƌŐĂŶŝƐĞĚ�ŝŶ�Ă�ǁ ĂǇ�ƚŚĂƚ�Ăǀ ŽŝĚƐ�Žƌ�ŵŝƟŐĂƚĞƐ�ĐŽŶŇŝĐƚƐ�ŽĨ�
ŝŶƚĞƌĞƐƚ͗ �ƚŚĞƌĞ�ƐŚŽƵůĚ�ďĞ�ŶŽ�ƌĞƉŽƌƟŶŐ�ůŝŶĞƐ�ƚŽ�ŐƌŽƵƉ�ĨƵŶĐƟŽŶƐ�
or other individuals within the group that would contradict this
principle or impair the independence of internal control
ĨƵŶĐƟŽŶƐ͘ ��ZĞŐƵůĂƚŽƌƐ�ĂƌĞ�ĂƐŬĞĚ�ƚŽ�ĂƐƐĞƐƐ�ĐŽŶŇŝĐƚƐ�ŽĨ�ŝŶƚĞƌĞƐƚ�
ƚŚĂƚ�ŵŝŐŚƚ�ŽĐĐƵƌ�ǁ ŚĞŶ�ŝŶĚŝǀ ŝĚƵĂůƐ�ĂůƐŽ�ŚŽůĚ�ƉŽƐŝƟŽŶƐ�Žƌ�ŚĂǀ Ğ�
ŽƚŚĞƌ�ďƵƐŝŶĞƐƐ�ƌĞůĂƟŽŶƐŚŝƉƐ�ǁ ŝƚŚ�ƚŚĞ�ƐĞƌǀ ŝĐĞ�ƉƌŽǀ ŝĚĞƌ�ŽĨ�ƚŚĞ�
ĂƵƚŚŽƌŝƐĞĚ�ĞŶƟƚǇ�Žƌ�ĨƵŶĚ�ŝƚ�ŵĂŶĂŐĞƐ�ĂŶĚ�ƚŚĞŶ͕ �ŝĨ�ƚŚŝƐ�ĞǆŝƐƚƐ͕ �ƚŽ�
ĞŶƐƵƌĞ�ƚŚĞƌĞ�ĂƌĞ�Ğī ĞĐƟǀ Ğ�ƌŝƐŬ�ŵŝƟŐĂƟŽŶ�ŵĞĂƐƵƌĞƐ�ƚĂŬĞŶ͖

 ƚŚĞ�ĞƐƐĞŶƟĂů�ƌŽůĞ�ŽĨ�ƚŚĞ��ŽĂƌĚ�ŵĞŵďĞƌƐͬ ƐĞŶŝŽƌ�ŵĂŶĂŐĞŵĞŶƚ�
to carry out independent decision making is obviously key. In
the light of this and to safeguard the best interests of investors
ĂŶĚ�ĞŶƐƵƌĞ�ĐŽŵƉůŝĂŶĐĞ�ǁ ŝƚŚ��h�ůĞŐŝƐůĂƟŽŶ͕ �ƌĞŐƵůĂƚŽƌƐ�ƐŚŽƵůĚ�
ĂƐƐĞƐƐ�ĂŶĚ�ƉƵƚ�ĂĚĚŝƟŽŶĂů�ƐĐƌƵƟŶǇ�ŽŶ�ŝŶĚŝǀ ŝĚƵĂůƐ�ǁ ŝƚŚ�Ă�ŚŝŐŚ�
ŶƵŵďĞƌƐ�ŽĨ�ĞǆĞĐƵƟǀ Ğ�Žƌ�ŶŽŶ-ĞǆĞĐƵƟǀ Ğ�ĚŝƌĞĐƚŽƌƐŚŝƉƐ�ƚŽ�ŵĞĞƚ�
ƚŚĞŝƌ�ůĞŐĂů�ĂŶĚ�ƌĞŐƵůĂƚŽƌǇ�ŽďůŝŐĂƟŽŶƐ�ĂŶĚ�ƌĞƐƉŽŶƐŝďŝůŝƟĞƐ�ĂƐ�
Board members, and ensure they are being met. This leads on
to a discussion as to whether there should be guidance on
ĂƉƉƌŽƉƌŝĂƚĞ�ƚŚƌĞƐŚŽůĚƐ�ĨŽƌ�ƟŵĞ�ĐŽŵŵŝƚŵĞŶƚ�ĨŽƌ�ĚŝƌĞĐƚŽƌƐŚŝƉƐ�
ĂŶĚ�ƚƌĂŶƐƉĂƌĞŶĐǇ�ŽŶ�ĞǆƉĞĐƚĂƟŽŶƐ�ĂŶĚ�ƚŚĞŝƌ�ĚĞĂůŝŶŐƐ�ǁ ŝƚŚ�
ĂƵƚŚŽƌŝƐĞĚ�ĞŶƟƟĞƐ͘

�ƵƚŚŽƌŝƐĞĚ�ĞŶƟƟĞƐ�ƐŚŽƵůĚ�ĐĂůŝďƌĂƚĞ�ƉƌŽĐĞĚƵƌĞƐ͕ �ŵĞĐŚĂŶŝƐŵƐ�ĂŶĚ�
ŽƌŐĂŶŝƐĂƟŽŶĂů�ƐƚƌƵĐƚƵƌĞƐ͕ �ĂŶĚ�ƌĞŐƵůĂƚŽƌƐ�ƐŚŽƵůĚ�ĂƐƐĞƐƐ�ŽŶ�Ă�ĐĂƐĞ�
by case basis each applicant, taking into account the following
criteria:

 ƚŚĞ�ƐŝǌĞ�ŽĨ�ƚŚĞ�ĂƵƚŚŽƌŝƐĞĚ�ĞŶƟƚǇΖƐ�ďƵƐŝŶĞƐƐ�;�hD Ϳ͖

 number of funds or sub-funds and share classes;

 complexity of investment strategies;

 type and range of asset classes in which the funds invest;

 geographical spread of investments;

 use of leverage;

 use of EPM techniques;

 ĨƌĞƋƵĞŶĐǇ�ŽĨ�ŝŶǀ ĞƐƚŵĞŶƚ�ĂĐƟǀ ŝƟĞƐ͖

 ĐƌŽƐƐ�ďŽƌĚĞƌ�ŵĂŶĂŐĞŵĞŶƚ�Žƌ�ŵĂƌŬĞƟŶŐ�ĂĐƟǀ ŝƟĞƐ͖

 ƚǇƉĞƐ�ĂŶĚ�ƌĂŶŐĞ�ŽĨ�ĨƵŶĐƟŽŶƐ�ůŝƐƚĞĚ�ŝŶ��ŶŶĞǆ�//�ŽĨ�h�/d^�ĂŶĚ�
Annex I of AIFMD that are performed internally;

 ƚǇƉĞƐ�ĂŶĚ�ƌĂŶŐĞ�ŽĨ�ĨƵŶĐƟŽŶƐ�ůŝƐƚĞĚ�ŝŶ��ŶŶĞǆ�//�ŽĨ�h�/d^�ĂŶĚ�
Annex I of AIFMD that are not performed by the authorised
ĞŶƟƚǇ�ŝƚƐĞůĨ�ĂŶĚ�ƚŚĞƌĞĨŽƌĞ�ƐƵďũĞĐƚ�ƚŽ�ĚĞůĞŐĂƟŽŶ�ŵŽŶŝƚŽƌŝŶŐ͖

 ƉƌŽǀ ŝƐŝŽŶ�ŽĨ�ĂĚĚŝƟŽŶĂů�D ŝ&/��ƐĞƌǀ ŝĐĞƐ�ƵŶĚĞƌ��ƌƟĐůĞ�ϲ;ϯͿ�ŽĨ�

h�/d^�Žƌ��ƌƟĐůĞ�ϱ;ϰͿ�ŽĨ��/&D � ͖

 number and type of investors;

 ĨƌĞƋƵĞŶĐǇ�ŽĨ�ŝŶǀ ĞƐƚŽƌƐΖ�ƐƵďƐĐƌŝƉƟŽŶƐ�ĂŶĚ�ƌĞĚĞŵƉƟŽŶƐ͖

 ŐĞŽŐƌĂƉŚŝĐĂů�ĚŝƐƚƌŝďƵƟŽŶ�ŽĨ�ŵĂƌŬĞƟŶŐ�ĂĐƟǀ ŝƟĞƐ͘

�ŌĞƌ�ƐƵĐŚ�ĐĂƌĞĨƵů�ĐĂƐĞ�ďǇ�ĐĂƐĞ�ĂƐƐĞƐƐŵĞŶƚ�ƚŚŽƵŐŚ͕ �ƚŚĞ�ƵƉƐŚŽƚ�
really is set out in one sentence in ESMA's opinion:

Η̂ ƵĐŚ�ĐĂƐĞ�ďǇ�ĐĂƐĞ�ĂŶĂůǇƐŝƐ�ƐŚŽƵůĚ�ŶŽƚ�ƌĞƐƵůƚ�ŝŶ�Ă�ƐŝƚƵĂƟŽŶ�
ǁ ŚĞƌĞ�ĂƵƚŚŽƌŝƐĞĚ�ĞŶƟƟĞƐ�ŽĨ�ƐŝŐŶŝĮ ĐĂŶƚ�ƐŝǌĞ�ĂŶĚͬ Žƌ�ĂĐƟǀ ŝƟĞƐ�
employing complex investment strategies or having a broad
ƌĂŶŐĞ�ŽĨ�ďƵƐŝŶĞƐƐ�ĂĐƟǀ ŝƟĞƐ�ĐŽƵůĚ�ŽƉĞƌĂƚĞ�ǁ ŝƚŚ�ŽŶůǇ�Ă�ŵŝŶŝŵƵŵ�
ŽƉĞƌĂƟŽŶĂů�ƐĞƚ�ƵƉ͘ Η��ZĞŐƵůĂƚŽƌƐ�ƐŚŽƵůĚ�ƌĞƋƵŝƌĞ�ƐƵĐŚ�ĞŶƟƟĞƐ�ƚŽ�
ŚĂǀ Ğ�ŵŽƌĞ�ƐŽƉŚŝƐƟĐĂƚĞĚ�ŐŽǀ ĞƌŶĂŶĐĞ�ƐƚƌƵĐƚƵƌĞƐ�ĂŶĚ�ŝŶƚĞƌŶĂů�
ĐŽŶƚƌŽů�ŵĞĐŚĂŶŝƐŵƐ�ŝŶ�ƉůĂĐĞ�ƚŚĂŶ�ƐŵĂůůĞƌ�ĞŶƟƟĞƐ͕ �ǁ ŚŝĐŚ�ďĂƐŝĐĂůůǇ�
means more local substance.
dŚĞƌĞ�ŝƐ�Ă�ĐůĞĂƌ�ŝŶĚŝĐĂƟŽŶ�ƚŚĂƚ��^D ��ĚŽ�ŶŽƚ�ĞǆƉĞĐƚ�ƌĞŐƵůĂƚŽƌƐ�ƚŽ�
rely on the minimum number of at least two senior managers for
Ăůů�ĂƵƚŚŽƌŝƐĞĚ�ĞŶƟƟĞƐ�ǁ ŝƚŚŽƵƚ�ƚĂŬŝŶŐ�ĚƵĞ�ĂĐĐŽƵŶƚ�ŽĨ�ƚŚĞ�ƐŝǌĞ�ŽĨ�
the business and/or complexity, nature and range of business
ĂĐƟǀ ŝƟĞƐ͘

As regards internal control mechanisms, again, an analysis on a
case by case basis is necessary, and regulators are expected to
ƌĞƋƵŝƌĞ�ŝŵƉůĞŵĞŶƚĂƟŽŶ�ŽĨ�ƐĂĨĞŐƵĂƌĚƐ�ƚŽ�ĞŶƐƵƌĞ�ƚŚĞ�Ğī ĞĐƟǀ ĞŶĞƐƐ�
ŽĨ�ƚŚĞ�ĐŽŵƉůŝĂŶĐĞ�ĨƵŶĐƟŽŶ͕ �ŝŶĐůƵĚŝŶŐ�ŵŝƟŐĂƟŽŶ�ŽĨ�ƉŽƚĞŶƟĂů�
ĐŽŶŇŝĐƚƐ�ŽĨ�ŝŶƚĞƌĞƐƚ�ĂŶĚ�ƌŝƐŬƐ�ƚŽ�ŝŶǀ ĞƐƚŽƌ�ƉƌŽƚĞĐƟŽŶ͘ ��

There is specific reference to assessment of material legal risks.  
�^D ��ƐƵŐŐĞƐƚƐ�ƚŚĂƚ�ƌĞŐƵůĂƚŽƌƐ�ƐŚŽƵůĚ�ďĞ�ƐĂƟƐĮ ĞĚ�ƚŚĂƚ�
ŽƌŐĂŶŝƐĂƟŽŶĂů�ƐƚƌƵĐƚƵƌĞƐ�ĞŶƐƵƌĞ�ƚŚĂƚ�"all material legal risks are
assessed by individuals that have sufficient knowledge and 
ĞǆƉĞƌŝĞŶĐĞ�ŝŶ�ƚŚĞ�ƌĞůĞǀ ĂŶƚ�ůĞŐĂů�ŵĂƩ ĞƌƐ�ĂŶĚ�ĂƌĞ�ŝŶĚĞƉĞŶĚĞŶƚ�ĨƌŽŵ�
ƌŝƐŬ�ƚĂŬŝŶŐ�ĨƵŶĐƟŽŶƐΗ. So material legal risks should be assessed
ďǇ�ŝŶĚŝǀ ŝĚƵĂůƐ�ǁ ŝƚŚ�ŶŽ�ĚŝƌĞĐƚ�Žƌ�ŝŶĚŝƌĞĐƚ�ƌĞƉŽƌƟŶŐ�ůŝŶĞƐ�ƚŽ�ƚŚĞ�
ƐĞŶŝŽƌ�ŵĂŶĂŐĞƌ�ĚĞƐŝŐŶĂƚĞĚ�ĨŽƌ�ŽƉĞƌĂƟŽŶĂů�ĨƵŶĐƟŽŶƐ�ƐƵĐŚ�ĂƐ�
ƉŽƌƞŽůŝŽ�ŵĂŶĂŐĞŵĞŶƚ͘ ��dŚĞƌĞ�ŝƐ�ƌĞĨĞƌĞŶĐĞ�ƚŽ�ƚŚĞ�ƉŽƐƐŝďŝůŝƚǇ�ŽĨ�
relying on external legal advisers to assess legal risks but, in this
case, the internal policies and procedures should specify the
ĐĂƐĞƐ�ĂŶĚ�ƐŝƚƵĂƟŽŶƐ�ŝŶ�ǁ ŚŝĐŚ�ĞǆƚĞƌŶĂů�ĂĚǀ ŝĐĞ�ƐŚŽƵůĚ�ďĞ�ŽďƚĂŝŶĞĚ͕ �
ĂůůŽĐĂƚĞ�ƚŚĞ�ƌĞƐƉŽŶƐŝďŝůŝƟĞƐ�ƚŽ�ƚŚŝƐ�ƉƌŽĐĞƐƐ�ĂŶĚ�ĞůĂďŽƌĂƚĞ�ŽŶ�ƚŚĞ�
ƐƵďƐĞƋƵĞŶƚ�ĚĞĐŝƐŝŽŶ�ŵĂŬŝŶŐ�ƉƌŽĐĞĚƵƌĞ�ĂŌĞƌ�ƌĞĐĞŝǀ ŝŶŐ�ĞǆƚĞƌŶĂů�
legal advice. The principle is that material risks should be
ĂƐƐĞƐƐĞĚ�ďǇ�ƉĞƌƐŽŶƐ�ŝŶĚĞƉĞŶĚĞŶƚ�ĨƌŽŵ�ŽƉĞƌĂƟŶŐ�ƵŶŝƚƐ͘ ��

�ŽŵďŝŶŝŶŐ�ƌŝƐŬ�ĐŽŵƉůŝĂŶĐĞ�ĂŶĚͬ Žƌ�ŝŶƚĞƌŶĂů�ĂƵĚŝƚ�ĨƵŶĐƟŽŶƐ�ƐŚŽƵůĚ�
ŐĞŶĞƌĂůůǇ�ďĞ�Ăǀ ŽŝĚĞĚ͘ ��dŚĞƌĞ�ŵƵƐƚ�ďĞ�Ă�ĐůĞĂƌůǇ�ĚĞĮ ŶĞĚ�ĞƐĐĂůĂƟŽŶ�
procedure in the case of disagreements between internal control
ĨƵŶĐƟŽŶƐ�ĂŶĚ�ŽƉĞƌĂƟŶŐ�ƵŶŝƚƐ͕ �ǁ ŝƚŚ�ƚŚĞ�Į ŶĂů�ĚĞĐŝƐŝŽŶ�ƚĂŬĞŶ�Ăƚ�ƚŚĞ�
level of senior management. Where senior management or the

1;�Ǉ�ƌĞĨĞƌĞŶĐĞ�ƚŽ��ƌƟĐůĞƐ�ϳ ͘ ϭ;ďͿ�ĂŶĚ�Ϯϭ͘ ϭ;ďͿ�ŽĨ�h�/d^�ĂŶĚ��ƌƟĐůĞ�ϴ͘ϭ;ĐͿ�ŽĨ��/&D � ͖ �ĂŶĚ��ƌƟĐůĞƐ�ϳ ͘ ϭ;ĚͿ�ŽĨ�h�/d^�ĂŶĚ��ƌƟĐůĞ�ϴ.1(ĞͿ�ŽĨ��/&D ��ƌĞƐƉĞĐƟǀ ĞůǇ͘Ϳ�
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ŐŽǀ ĞƌŶŝŶŐͬ ŵĂŶĂŐŝŶŐ�ďŽĚŝĞƐ�ŝƚƐĞůĨ�ŝƐ�ŝŶ�ĚŝƐĂŐƌĞĞŵĞŶƚ�ŽŶ�ŵĂƩ ĞƌƐ�
ƌĞůĂƟŶŐ�ƚŽ�ĐŽŵƉůŝĂŶĐĞ�ǁ ŝƚŚ��h�ŝŶǀ ĞƐƚŵĞŶƚ�ŵĂŶĂŐĞŵĞŶƚ�
ůĞŐŝƐůĂƟŽŶ͕ �ƚŚĞ�ŝŶƚĞƌŶĂů�ƉƌŽĐĞĚƵƌĞƐ�ƐŚŽƵůĚ�ƉƌŽǀ ŝĚĞ�ĨŽƌ�ĞƐĐĂůĂƟŽŶ�
ƚŽ�ƚŚĞ�ůŽĐĂů�ƌĞŐƵůĂƚŽƌƐ�;ǁ ŝƚŚŽƵƚ�ƉƌĞũƵĚŝĐĞ�ƚŽ�ƚŚĞ��ŽĂƌĚΖƐ�ƵůƟŵĂƚĞ�
responsibility for decision making).

/Ĩ�ƐĞŶŝŽƌ�ŵĂŶĂŐĞŵĞŶƚ�ĚĞǀ ŝĂƚĞƐ�ĨƌŽŵ�ƌĞĐŽŵŵĞŶĚĂƟŽŶƐ�Žƌ�
ĂƐƐĞƐƐŵĞŶƚƐ�ŽĨ�ŝŶƚĞƌŶĂů�ĐŽŶƚƌŽů�ĨƵŶĐƟŽŶƐ͕ �ƚŚĞƐĞ�ƐŚŽƵůĚ�ďĞ�
documented accordingly in regular reports.  Where deficiencies 
ĚĞƚĞĐƚĞĚ�ďǇ�ĐŽŶƚƌŽů�ĨƵŶĐƟŽŶƐ�ĂƌĞ�Ğī ĞĐƟǀ ĞůǇ�ĂĚĚƌĞƐƐĞĚ�ĂŶĚ�
ƌĞƐŽůǀ ĞĚ�ďǇ�ƐĞŶŝŽƌ�ŵĂŶĂŐĞŵĞŶƚ�ŝŶ�ĚƵĞ�ƟŵĞ͕�Ğ͘ Ő͘�ĚƵĞ�ƚŽ�
ĚŝƐĂŐƌĞĞŵĞŶƚƐ�ďĞƚǁ ĞĞŶ�ŝŶƚĞƌŶĂů�ĐŽŶƚƌŽů�ĨƵŶĐƟŽŶƐ�ĂŶĚ�ƐĞŶŝŽƌ�
ŵĂŶĂŐĞŵĞŶƚ�Žƌ�ďƵĚŐĞƚĂƌǇ�ŝƐƐƵĞƐ͕ �ƐƵĐŚ�ƐŝƚƵĂƟŽŶƐ�ƐŚŽƵůĚ�ďĞ�
reported to local regulators.

Not surprisingly, given the number of hosted models which might
arise, ESMA suggest that regulators should give special
ĐŽŶƐŝĚĞƌĂƟŽŶ�ƚŽ�ĂƵƚŚŽƌŝƐĞĚ�ĞŶƟƟĞƐ�ĞŶŐĂŐĞĚ�ŝŶ�ǁ ŚŝƚĞ�ůĂďĞů�
ďƵƐŝŶĞƐƐ�ǁ ŚĞƌĞ�ĨƵŶĚ�ŵĂŶĂŐĞƌƐ�ƉƌŽǀ ŝĚĞ�Ă�ƉůĂƞŽƌŵ�ĨŽƌ�ďƵƐŝŶĞƐƐ�
ƉĂƌƚŶĞƌƐ�ďǇ�ƐĞƫ ŶŐ�ƵƉ�ĨƵŶĚƐ�Ăƚ�ƚŚĞ�ŝŶŝƟĂƟǀ Ğ�ŽĨ�ƚŚĞ�ůĂƩ Ğƌ�ĂŶĚ�ƚŚĞŶ�
ĚĞůĞŐĂƟŶŐ�ŝŶǀ ĞƐƚŵĞŶƚ�ŵĂŶĂŐĞŵĞŶƚ�ƚŽ�ƚŚĞ�ŝŶŝƟĂƚŽƌƐ�Žƌ�ĂƉƉŽŝŶƟŶŐ�
them as investment advisers. It is acknowledged that these
hosted models will likely get more business post Brexit. There is
ĐŽŶĐĞƌŶ�ƚŚĂƚ�ŚŽƐƚ�D ĂŶĐŽƐ�ŵŝŐŚƚ�ƌĞƋƵŝƌĞ�ĂĚĚŝƟŽŶĂů�ŚƵŵĂŶ�Žƌ�
ƚĞĐŚŶŝĐĂů�ƌĞƐŽƵƌĐĞƐ�ƚŽ�ŵĂŶĂŐĞ�ƚŚĞ�ĂĚĚŝƟŽŶĂů�ďƵƐŝŶĞƐƐ�ĂŶĚ�ĐŽŵƉůǇ�
ǁ ŝƚŚ�ƚŚĞ�ĂƉƉůŝĐĂďůĞ�ĚĞůĞŐĂƟŽŶ�ƌĞƋƵŝƌĞŵĞŶƚƐ͕ �ĂŶĚ�ŝŶ�ƉĂƌƟĐƵůĂƌ�ƚŚĞ�
substance requirements.

Delegation

�ĞůĞŐĂƟŽŶ�ŝƐ�ŬĞǇ͘��&Žƌ�h<�ŝŶǀ ĞƐƚŵĞŶƚ�ŵĂŶĂŐĞƌƐ͕ �Ğǀ ĞŶ�ƚŚŽƵŐŚ�ƚŚĞŝƌ�
Mancos will likely not need to be moved if there is a Luxembourg
and Dublin one at present, it has always been assumed that
ĚĞůĞŐĂƟŽŶ�ǁ ŽƌŬƐ�ŶŽǁ �ĂŶĚ�ƐŽ�ĚĞůĞŐĂƟŽŶ�ƐŚŽƵůĚ�ǁ ŽƌŬ�ŝŶ�ƚŚĞ�
future.

Kďǀ ŝŽƵƐůǇ�ĞŶŽƵŐŚ͕ �ĚĞůĞŐĂƟŽŶ�ĂƌƌĂŶŐĞŵĞŶƚƐ�ŵƵƐƚ�ďĞ�ĂƐƐĞƐƐĞĚ͘ ��
They should be subject to appropriate oversight. Regulators
ƐŚŽƵůĚ�ďĞ�ƐĂƟƐĮ ĞĚ�ƚŚĂƚ�ĂƵƚŚŽƌŝƐĞĚ�Į ƌŵƐ�ŚĂǀ Ğ�ŽƌŐĂŶŝƐĂƟŽŶĂů�
policies and procedures in place to comply with the UCITS and
�/&D ��ƉƌŽǀ ŝƐŝŽŶƐ͗ �ĚĞƚĂŝůŝŶŐ�Ăůů�ƚŚĞ�ĨƵŶĐƟŽŶƐ�ŝŶ��ŶŶĞǆ�//�ŽĨ�h�/d^�
and Annex I of AIFMD that are not performed internally and so are
ƐƵďũĞĐƚ�ƚŽ�ĚĞůĞŐĂƟŽŶ�ƌĞƋƵŝƌĞŵĞŶƚƐ�– and consider applying a
ƐŝŵŝůĂƌ�ĂƉƉƌŽĂĐŚ�ƚŽ�ŽƚŚĞƌ�ĐƌŝƟĐĂů�ĨƵŶĐƟŽŶƐ͕ �ƐƵĐŚ�ĂƐ�/d͘

The important sentence here is: "NCAs should give special
ĐŽŶƐŝĚĞƌĂƟŽŶ�ƚŽ�ƚŚĞ�ĂƉƉŽŝŶƚŵĞŶƚ�ŽĨ�ŝŶǀ ĞƐƚŵĞŶƚ�ĂĚǀ ŝƐĞƌƐ�ŝŶ�ŽƌĚĞƌ�
ƚŽ�ĞŶƐƵƌĞ�ƚŚĂƚ�ƚŚĞ�ĚĞůĞŐĂƟŽŶ�ƌƵůĞƐ�ƐĞƚ�ŽƵƚ�ŝŶ�ƚŚĞ��h�ŝŶǀ ĞƐƚŵĞŶƚ�
ŵĂŶĂŐĞŵĞŶƚ�ůĞŐŝƐůĂƟŽŶ�ĂƌĞ�ŶŽƚ�ĐŝƌĐƵŵǀ ĞŶƚĞĚ͘ Η��If there is no
qualified analysis review of the advice received before concluding 
Ă�ƚƌĂŶƐĂĐƟŽŶ͕ �ƚŚŝƐ�ǁ ŝůů�ďĞ�ĐŽŶƐŝĚĞƌĞĚ�ĂƐ�ĚĞůĞŐĂƟŽŶ�ŽĨ�ŝŶǀ ĞƐƚŵĞŶƚ�
ŵĂŶĂŐĞŵĞŶƚ�ĂĐƟǀ ŝƟĞƐ͘ ����ĨŽƌŵĂů�ĂƐƐĞƐƐŵĞŶƚ�ƚŽ�ĐŚĞĐŬ�ŶŽ�ďƌĞĂĐŚ�
ŽĨ�ŝŶǀ ĞƐƚŵĞŶƚ�ƌĞƐƚƌŝĐƟŽŶƐ�ǁ ŝůů�ŶŽƚ�ĐŽƵŶƚ�ĨŽƌ�ƚŚŝƐ�ƉƵƌƉŽƐĞ͘��
ZĞŐƵůĂƚŽƌƐ�ĂƌĞ�ƚŚĞƌĞĨŽƌĞ�ƌĞƋƵŝƌĞĚ�ƚŽ�ďĞ�ƐĂƟƐĮ ĞĚ�ƚŚĂƚ�ƚŚĞƌĞ�ŝƐ�ĐůĞĂƌ�
ĚŽĐƵŵĞŶƚĂƟŽŶ�ĂŶĚ�ƌĞĐŽƌĚŬĞĞƉŝŶŐ�ŽĨ�ƚŚĞ�D ĂŶĂŐĞŵĞŶƚ��ŽŵƉĂŶǇΖƐ�
ƋƵĂůŝĮ ĞĚ�ĂŶĂůǇƐŝƐ�ĂŌĞƌ�ƌĞĐĞŝƉƚ�ŽĨ�ŝŶǀ ĞƐƚŵĞŶƚ�ĂĚǀ ŝĐĞ͘

/ƚ�ŝƐ�ĂĐŬŶŽǁ ůĞĚŐĞĚ�ƚŚĂƚ�ƚŚĞ�h�/d^��ŝƌĞĐƟǀ Ğ�ĚŽĞƐ�ŶŽƚ�ŚĂǀ Ğ�
ĚĞƚĂŝůĞĚ�ŐĞŶĞƌĂů�ĚĞůĞŐĂƟŽŶ�ƌĞƋƵŝƌĞŵĞŶƚƐ�ǁ ŚĞƌĞĂƐ��/&D ��ĚŽĞƐ�
;ŝŶ��ƌƟĐůĞƐ�ϳ Ϯ-ϴϮ�ŽĨ�ƚŚĞ��/&D ��>Ğǀ Ğů�Ϯ�ZĞŐƵůĂƟŽŶͿ͘��' ŝǀ ĞŶ�ƚŚĞ�
ŐĞŶĞƌĂů�ƉƌŝŶĐŝƉůĞƐ�ĂƌĞ�ƐŝŵŝůĂƌ͕��^D ��ŝƐ�ĐŽŶƐŝĚĞƌŝŶŐ�ŝƚ�ĞƐƐĞŶƟĂů�ƚŚĂƚ�
regulators take a harmonised approach and address the risks of
regulatory and supervisory arbitrage. Consequently, ESMA
ŝŶĚŝĐĂƚĞƐ�ƚŚĂƚ�ŝŶƚĞƌƉƌĞƚĂƟŽŶ�ŽĨ��ƌƟĐůĞ�ϭϯ�ŽĨ�ƚŚĞ�h�/d^��ŝƌĞĐƟǀ Ğ�
ĂŶĚ�ƌĞůĞǀ ĂŶƚ�ŶĂƟŽŶĂů�ůĂǁ Ɛ�ƚƌĂŶƐƉŽƐĞĚ�ŝŶ�ƚŚŝƐ�ƉƌŽǀ ŝƐŝŽŶ�ƐŚŽƵůĚ�ďĞ�
ĐŽŶƐŝƐƚĞŶƚ�ǁ ŝƚŚ�ƚŚŽƐĞ�ƐĞƚ�ŽƵƚ�ŝŶ��ƌƟĐůĞƐ�ϳ ϱ-82 of the AIFMD Level
Ϯ�ZĞŐƵůĂƟŽŶ͘ ��h�/d^�ŝŶǀ ĞƐƚŽƌƐ�ƐŚŽƵůĚ�ďĞŶĞĮ ƚ�ĨƌŽŵ�Ăƚ�ůĞĂƐƚ�ƚŚĞ�
ƐĂŵĞ�ƉƌŽƚĞĐƟŽŶ�ĂƐ��/&�ŝŶǀ ĞƐƚŽƌƐ͘

As a consequence, for both UCITS management companies and
�/&D Ɛ͕ �ƚŚĞƌĞ�ƐŚŽƵůĚ�ďĞ�ŽďũĞĐƟǀ Ğ�ƌĞĂƐŽŶƐ�ĨŽƌ�ĚĞůĞŐĂƟŽŶ͘ ��zĞƚ�
again, there is a case by case analysis to be undertaken. This
ĞǆƉĞĐƚƐ�ĚĞƐĐƌŝƉƟŽŶƐ͕ �ĞǆƉůĂŶĂƟŽŶƐ�ĂŶĚ�Ğǀ ŝĚĞŶĐĞ�ŽĨ�ƌĞĂƐŽŶƐ�
ƉƌŽǀ ŝĚĞĚ�ďǇ�ĂƵƚŚŽƌŝƐĞĚ�ĞŶƟƟĞƐ�ĂƐ�ƚŽ�ǁ ŚǇ�ĂŶĚ�ŚŽǁ �ĞŶǀ ŝƐĂŐĞĚ�
ĚĞůĞŐĂƟŽŶ�ĂƌƌĂŶŐĞŵĞŶƚƐ�ĂƌĞ�ũƵƐƟĮ ĞĚ�ŽďũĞĐƟǀ Ğ͕�ĨŽƌ�ĞǆĂŵƉůĞ�ƚŽ�
ŽƉƟŵŝƐĞ�ďƵƐŝŶĞƐƐ�ĨƵŶĐƟŽŶƐ�ĂŶĚ�ƉƌŽĐĞƐƐĞƐ͕ �ƐĂǀ Ğ�ĐŽƐƚƐ͕ �ďĞŶĞĮ ƚ�
ĨƌŽŵ�ĂĚĚŝƟŽŶĂů�ĞǆƉĞƌƟƐĞ�ŝŶ�ĂĚŵŝŶŝƐƚƌĂƟŽŶ�Žƌ�ŝŶ�ƐƉĞĐŝĮ Đ�ŵĂƌŬĞƚƐ�
Žƌ�ŝŶǀ ĞƐƚŵĞŶƚ͕ �ĂŶĚ�ĂĐĐĞƐƐ�ƚŽ�ŐůŽďĂů�ƚƌĂĚŝŶŐ�ĐĂƉĂďŝůŝƟĞƐ͘ ��/ƚ�ƐŚŽƵůĚ�
ŶŽƚ�ďĞ�Ă�ƉƵƌĞ�ŶŽƟĮ ĐĂƟŽŶ�ƉƌŽĐĞĚƵƌĞ͘���ŐĂŝŶ�ƚŚĞ�ƉŽŝŶƚ�ŝƐ�ƚŽ�ĐŚĞĐŬ�
ĨŽƌ�ŽďũĞĐƟǀ Ğ�ƌĞĂƐŽŶƐ�ĂŶĚ�ĞŶƐƵƌĞ�ƚŚĂƚ�Ă�ĚĞůĞŐĂƟŽŶ�ƐƚƌƵĐƚƵƌĞ�ĚŽĞƐ�
ŶŽƚ�ĂůůŽǁ �ĨŽƌ�ĐŝƌĐƵŵǀ ĞŶƟŽŶ�ŽĨ��h�ŝŶǀ ĞƐƚŵĞŶƚ�ŵĂŶĂŐĞŵĞŶƚ�
ůĞŐŝƐůĂƟŽŶ�ĂŶĚ�ƚŚĞ�ƌĞƐƉŽŶƐŝďŝůŝƟĞƐ�ŽĨ�ƚŚĞ�ĂƵƚŚŽƌŝƐĞĚ�ĞŶƟƟĞƐ͘

dŚŝƐ�ĂŶĂůǇƐŝƐ�ŝƐ�ŶĞĐĞƐƐĂƌǇ�ǁ ŚĞƌĞ�ƚŚĞƌĞ�ŝƐ�ĚĞůĞŐĂƟŽŶ�ǁ ŝƚŚŝŶ�Ă�
group.

In the light of Brexit, the second important sentence to note from
the Opinion states: Η�ĞůĞŐĂƟŽŶ�ƚŽ�ŶŽŶ-�h�ĞŶƟƟĞƐ�ĐŽƵůĚ�ŵĂŬĞ�
Žǀ ĞƌƐŝŐŚƚ�ŽĨ�ƐƵƉĞƌǀ ŝƐŝŽŶ�ŽĨ�ƚŚĞ�ĚĞůĞŐĂƚĞĚ�ĨƵŶĐƟŽŶƐ�ŵŽƌĞ�
difficult."  ESMA indicates that regulators are to be required to
Őŝǀ Ğ�ƐƉĞĐŝĂů�ĐŽŶƐŝĚĞƌĂƟŽŶ�ƚŽ�ƐƵĐŚ�ĚĞůĞŐĂƟŽŶ�ĂƌƌĂŶŐĞŵĞŶƚƐ�ĂŶĚ�
ďĞ�ƐĂƟƐĮ ĞĚ�ƚŚĂƚ�ΗƚŚĞŝƌ�ŝŵƉůĞŵĞŶƚĂƟŽŶ�ŝƐ�ũƵƐƟĮ ĞĚ�ďĂƐĞĚ�ŽŶ�
ŽďũĞĐƟǀ Ğ�ƌĞĂƐŽŶƐ�ĚĞƐƉŝƚĞ�ƚŚĞ�ĂĚĚŝƟŽŶĂů�ƌŝƐŬƐ�ǁ ŚŝĐŚ�ŵĂǇ�ĂƌŝƐĞ�
from them" ͘ ��ZĞŐƵůĂƚŽƌƐ�ƐŚŽƵůĚ�ďĞ�ƐĂƟƐĮ ĞĚ�ƚŚĂƚ͗

 ƚŚĞ�ĞŶƟƟĞƐ�ƚŽ�ǁ ŚŝĐŚ�ƉŽƌƞŽůŝŽ�ŵĂŶĂŐĞŵĞŶƚ�Žƌ�ƌŝƐŬ�

ŵĂŶĂŐĞŵĞŶƚ�ĂĐƟǀ ŝƟĞƐ�ŚĂǀ Ğ�ďĞĞŶ�ĚĞůĞŐĂƚĞĚ�ĂƌĞ�ƐƵďũĞĐƚ�ƚŽ�
ƌĞŐƵůĂƚŽƌǇ�ƌĞƋƵŝƌĞŵĞŶƚƐ�ĂŶĚ�ƌĞŵƵŶĞƌĂƟŽŶ�ƚŚĂƚ�ĂƌĞ�ĞƋƵĂůůǇ�ĂƐ�
Ğī ĞĐƟǀ Ğ�ĂƐ�ƚŚŽƐĞ�ĂƉƉůŝĐĂďůĞ�ƵŶĚĞƌ�ƚŚĞ�ƌĞůĞǀ ĂŶƚ��^D ��
Guidelines; or

 appropriate contractual arrangements are put in place to

ĞŶƐƵƌĞ�ƚŚĂƚ�ƚŚĞƌĞ�ŝƐ�ŶŽ�ĐŝƌĐƵŵǀ ĞŶƟŽŶ�ŽĨ�ƌĞŵƵŶĞƌĂƟŽŶ�ƌƵůĞƐ�
set out in ESMA Guidelines covering payments made to
ĚĞůĞŐĂƚĞƐΖ�ŝĚĞŶƟĮ ĞĚ�ƐƚĂī �ĂƐ�ĐŽŵƉĞŶƐĂƟŽŶ�ĨŽƌ�ƉĞƌĨŽƌŵĂŶĐĞ�ŽĨ�
ƉŽƌƞŽůŝŽ�Žƌ�ƌŝƐŬ�ŵĂŶĂŐĞŵĞŶƚ�ĂĐƟǀ ŝƟĞƐ�ŽŶ�ďĞŚĂůĨ�ŽĨ�ƚŚĞ�
ĂƵƚŚŽƌŝƐĞĚ�ĞŶƟƚǇ͘

Due diligence processes are necessary: the regulators should be
ƐĂƟƐĮ ĞĚ�ŽŶ�ƚŚĞ�ŝŶŝƟĂů�ĚƵĞ�ĚŝůŝŐĞŶĐĞ�ĚƵƌŝŶŐ�ƚŚĞ�ƐĞůĞĐƟŽŶ�ƉƌŽĐĞƐƐ͘ ��
�ǀ ĞƌǇ�ĚĞůĞŐĂƟŽŶ�ŵƵƐƚ�ďĞ�ƉƌĞĐĞĚĞĚ�ďǇ�Ă�ǁ ƌŝƩ ĞŶ�ĚƵĞ�ĚŝůŝŐĞŶĐĞ�ŽŶ�
ƚŚĞ�ĚĞůĞŐĂƚĞ�ĂŶĚ�ƉŽƐƐŝďůĞ�ĂůƚĞƌŶĂƟǀ ĞƐ�;Ăƚ�ůĞĂƐƚ�ĨŽƌ�ĞŶƟƟĞƐ�
ƌĞůĞǀ ĂŶƚ�ĨŽƌ�ƚŚĞŝƌ�ĐŽŶƟŶŐĞŶĐǇ�ƉůĂŶŶŝŶŐͿ͘��dŚĞƌĞ�ŵƵƐƚ�ďĞ�ƌĞĐŽƌĚƐ�
ƐĞƫ ŶŐ�ŽƵƚ�ǁ ŚǇ�ƚŚĞƌĞ�ŝƐ�Ă�ƐĞůĞĐƟŽŶ�ŽĨ�ŽŶĞ�ĐĂŶĚŝĚĂƚĞ�Žǀ Ğƌ�
another.

ESMA’s July opinions
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dŚĞ�ƉƵƌƉŽƌƚĞĚ�ŽďũĞĐƟǀ Ğ�ŽĨ�ƚŚĞ�ƉƌŽĐĞƐƐ�ŝƐ�ǁ ŚĞƚŚĞƌ�ƚŚĞ�ƉŽƚĞŶƟĂů�
delegate can be considered as most suitable for undertaking the
ĚĞůĞŐĂƚĞĚ�ĨƵŶĐƟŽŶƐ͕ �ǁ ŝƚŚ�ĂƵƚŚŽƌŝƐĞĚ�ĞŶƟƟĞƐ�ŚĂǀ ŝŶŐ�Ă�Į ĚƵĐŝĂƌǇ�
ĚƵƚǇ�ƚŽ�ƚŚĞŝƌ�ŝŶǀ ĞƐƚŽƌƐ�ĂŶĚ�ĂĐƟŶŐ�ŝŶ�ƚŚĞŝƌ�ďĞƐƚ�ŝŶƚĞƌĞƐƚ͘

�ĞůĞŐĂƟŽŶ�ĐŽŶƚƌĂĐƚƐ�ƐŚŽƵůĚ�ďĞ�ƉƌĞĐŝƐĞ�ƌĞŐĂƌĚŝŶŐ�ƚŚĞ�ĚĞůĞŐĂƟŽŶ�
ĚĞƚĂŝůƐ�ĂŶĚ�ĞŶƐƵƌĞ�ƚŚĂƚ�ĂƵƚŚŽƌŝƐĞĚ�ĞŶƟƟĞƐ�ŚĂǀ Ğ�ƚŚĞ�ƌŝŐŚƚ�ƚŽ�
ĞŶƋƵŝƌĞ͕�ŝŶƐƉĞĐƚ�ĂŶĚ�ŚĂǀ Ğ�ĂĐĐĞƐƐ�Žƌ�Őŝǀ Ğ�ŝŶƐƚƌƵĐƟŽŶƐ�ƚŽ�ƚŚĞŝƌ�
ĚĞůĞŐĂƚĞƐ͕ �ĂŶĚ�ƚĞƌŵŝŶĂƚĞ�ĐŽŶƚƌĂĐƚƐ�Ăƚ�ƐŚŽƌƚ�ŶŽƟĐĞ�ǁ ŚĞƌĞ�ƚŚŝƐ�ŝƐ�
ũƵƐƟĮ ĞĚ�ǁ ŝƚŚ�Ă�ǀ ŝĞǁ �ƚŽ�ƐĂĨĞŐƵĂƌĚŝŶŐ�ƚŚĞ�ďĞƐƚ�ŝŶƚĞƌĞƐƚƐ�ŽĨ�
investors. Most importantly: "As a delegate may not be subject to
ĞƋƵŝǀ ĂůĞŶƚ�ůĞŐĂů�ĂŶĚ�ƌĞŐƵůĂƚŽƌǇ�ŽďůŝŐĂƟŽŶƐ͕ �ĂŶ�ĂƵƚŚŽƌŝƐĞĚ�ĞŶƟƚǇ�
ĚĞůĞŐĂƟŶŐ�ƉŽƌƞŽůŝŽ�ŵĂŶĂŐĞŵĞŶƚ�ĂĐƟǀ ŝƟĞƐ�ƐŚŽƵůĚ�ŶŽƚ�ƐŝŵƉůǇ�
assume that the delegate will provide its services in compliance
ǁ ŝƚŚ�ŽƉĞƌĂƟŶŐ�ĐŽŶĚŝƟŽŶƐ�ƐĞƚ�ŽƵƚ�ŝŶ�ƚŚĞ��h�ŝŶǀ ĞƐƚŵĞŶƚ�
ŵĂŶĂŐĞŵĞŶƚ�ůĞŐŝƐůĂƟŽŶ͕ �Ğ͘ Ő͘�ĚƵĞ�ĚŝůŝŐĞŶĐĞ͕�ďĞƐƚ�ĞǆĞĐƵƟŽŶ�Žƌ�
recordkeeping requirements. Therefore it is of the upmost
importance that the contractual arrangements ensure that the
ĂƵƚŚŽƌŝƐĞĚ�ĞŶƟƚǇ�ŝƐ�ĂďůĞ�ƚŽ�ĐŽŵƉůǇ�ǁ ŝƚŚ�ƚŚĞ��h�ŝŶǀ ĞƐƚŵĞŶƚ�
ŵĂŶĂŐĞŵĞŶƚ�ůĞŐŝƐůĂƟŽŶ͘ ��D ŽƌĞŽǀ Ğƌ͕�ƚŚĞ�ĐŽŶƚƌĂĐƚƵĂů�ĂƌƌĂŶŐĞŵĞŶƚƐ�
ƐŚŽƵůĚ�ĞŶƐƵƌĞ�ƚŚĂƚ�ƚŚĞ�ĂƵƚŚŽƌŝƐĞĚ�ĞŶƟƟĞƐ͕ �ƚŚĞŝƌ�ŝŶƚĞƌŶĂů�ĐŽŶƚƌŽů�
ĨƵŶĐƟŽŶƐ͕ �ĞǆƚĞƌŶĂů�ĂƵĚŝƚŽƌƐ�;ŽĨ�ďŽƚŚ�ƚŚĞ�ĂƵƚŚŽƌŝƐĞĚ�ĞŶƟƟĞƐ�ĂŶĚ�
ƚŚĞ�ƌĞůĞǀ ĂŶƚ�ĨƵŶĚƐͿ�ĂŶĚ�ƚŚĞ�ƌĞůĞǀ ĂŶƚ�ƌĞŐƵůĂƚŽƌƐ�ŚĂǀ Ğ�Ğī ĞĐƟǀ Ğ�
ĂĐĐĞƐƐ�ƚŽ�ĚĂƚĂ�ƌĞůĂƚĞĚ�ĚĞůĞŐĂƚĞĚ�ĨƵŶĐƟŽŶƐ�ĂŶĚ�ƚŚĞ�ďƵƐŝŶĞƐƐ�
premises of the delegate as well as requiring delegates to operate
ǁ ŝƚŚ�ƚŚĞƐĞ�ƉĂƌƟĞƐ�Ăƚ�Ăůů�ƟŵĞƐ͘ Η

Policies and procedures for the authorised firms must ensure that 
ĚĞůĞŐĂƟŽŶ�ĂŐƌĞĞŵĞŶƚƐ�ĂƌĞ�ĚƌĂŌĞĚ�ĂŶĚͬ Žƌ�ƌĞǀ ŝĞǁ ĞĚ�ďǇ�ŝŶĚŝǀ ŝĚƵĂůƐ�
that have sufficient knowledge and experience of the relevant 
ůĞŐĂů�ŵĂƩ ĞƌƐ�ĂŶĚ�ĂƌĞ�ŝŶĚĞƉĞŶĚĞŶƚ�ĨƌŽŵ�ƌŝƐŬ�ƚĂŬŝŶŐ�ĨƵŶĐƟŽŶƐ�ƐŽ�
that all relevant contracts are in full compliance with EU
ŝŶǀ ĞƐƚŵĞŶƚ�ŵĂŶĂŐĞŵĞŶƚ�ůĞŐŝƐůĂƟŽŶ͘ ��dŚĞƌĞ�ƐŚŽƵůĚ�ĂůƐŽ�ďĞ�ƌĞŐƵůĂƌ�
reviews of contracts already concluded to ensure that they
ĐŽŶƟŶƵĞ�ƚŽ�ĐŽŵƉůǇ�ĂƐ��h�ŝŶǀ ĞƐƚŵĞŶƚ�ŵĂŶĂŐĞŵĞŶƚ�ůĞŐŝƐůĂƟŽŶ�ŵĂǇ�
Ğǀ Žůǀ Ğ�Žǀ Ğƌ�ƟŵĞ͘��/Ŷ�ĂĚĚŝƟŽŶ͕ �ĐŽŵƉůŝĂŶĐĞ�ĨƵŶĐƟŽŶƐ�ĂŶĚ�ŝŶƚĞƌŶĂů�
audits should carry out regular controls with respect to
ĐŽŵƉůŝĂŶĐĞ�ĂŶĚ�Ğī ĞĐƟǀ ĞŶĞƐƐ�ŽĨ�ĚĞůĞŐĂƟŽŶ�ĂƌƌĂŶŐĞŵĞŶƚƐ�ĂŶĚ�
monitoring mechanisms and report to the governing/management
ďŽĚǇ�ĂŶĚ͕ �ǁ ŚĞƌĞ�ŝƚ�ĞǆŝƐƚƐ͕ �ƚŚĞ�ƐƵƉĞƌǀ ŝƐŽƌǇ�ĨƵŶĐƟŽŶ͘ ���ŶǇ�
ĚĞůĞŐĂƟŽŶ�ΗƐŚŽƵůĚ�ŶŽƚ�ƌĞƐƵůƚ�ŝŶ�Ă�ƐŝƚƵĂƟŽŶ�ǁ ŚĞƌĞ�ƚŚĞ�ƐĐŽƉĞ�ĂŶĚ�
Ğī ĞĐƟǀ ĞŶĞƐƐ�ŽĨ�ƚŚĞ�ǁ ŽƌŬ�ŽĨ�ŝŶƚĞƌŶĂů�ĐŽŶƚƌŽů�ĨƵŶĐƟŽŶƐ�Žƌ�ƚŚĞŝƌ�
independence is impaired."

dŚĞ�ƌĞŐƵůĂƚŽƌƐ�ĂƌĞ�ĂƐŬĞĚ�ƚŽ�ĂƐƐĞƐƐ�ƚŚĂƚ�ƚŚĞ�ĂƵƚŚŽƌŝƐĞĚ�ĞŶƟƟĞƐ�
ŚĂǀ Ğ�ŝŵƉůĞŵĞŶƚĞĚ�Ğī ĞĐƟǀ Ğ�ƉƌŽĐĞĚƵƌĞƐ�ƚŽ�ŵŽŶŝƚŽƌ�ĂĐƟǀ ŝƟĞƐ�ŽĨ�
delegates in accordance with EU investment management
ůĞŐŝƐůĂƟŽŶ͘ ���ŶĚ�ƚŚŝƐ�ŝƐ�ĞǆƉĞĐƚĞĚ�ƚŽ�ƌĞƋƵŝƌĞ�ƌĞŐƵůĂƌ�ŽŶƐŝƚĞ�ǀ ŝƐŝƚƐ͘ ��
�ĞůĞŐĂƟŽŶ�ƚŽ�ŶŽŶ-�h�ĞŶƟƟĞƐ�ƐŚŽƵůĚ�ŶŽƚ�ƌĞƐƵůƚ�ŝŶ�Ă�ƐŝƚƵĂƟŽŶ�
ǁ ŚĞƌĞ�ƚŚĞ�ĂƵƚŚŽƌŝƐĞĚ�ĞŶƟƟĞƐ�ĐĂƌƌǇ�ŽƵƚ�ůĞƐƐ�ŝŶƚĞŶƐŝǀ Ğ�ĚĞƐŬ�ďĂƐĞĚ�
oversight and/or conduct less frequent onsite visits due to the
ŐĞŽŐƌĂƉŚŝĐĂů�ůŽĐĂƟŽŶ�ŽĨ�ƚŚĞ�ĚĞůĞŐĂƚĞ͘��dŚĞƌĞ�ĂůƐŽ�ŶĞĞĚ�ƚŽ�ďĞ�
ĐŚĞĐŬƐ�ŽĨ�ƚŚĞ�ĐŽŶƟŶŐĞŶĐǇ�ƉůĂŶŶŝŶŐ�ǁ ŝƚŚ�ƟŵĞůǇ�ĂĐĐĞƐƐ�ƚŽ�ƚŚĞ�
ƌĞƋƵŝƌĞĚ�ĞǆƉĞƌƟƐĞ͕�ƚĞĐŚŶŽůŽŐǇ�ĂŶĚ�ĚĂƚĂ�ƚŽ�ƌĞƉůĂĐĞ�ĚĞůĞŐĂƚĞƐ�Žƌ�
ĞŶĂďůĞ�ƚŚĞŵ�ƚŽ�ŝŶƐŽƵƌĐĞ�ĨƵŶĐƟŽŶƐ�Ăƚ�ƐŚŽƌƚ�ŶŽƟĐĞ�;Ğ͘ Ő͘�ĚƵĞ�ƚŽ�
ĞǆƚƌĂŽƌĚŝŶĂƌǇ�ƚĞƌŵŝŶĂƟŽŶ͕ �ĚĞĨĂƵůƚ�ŽĨ�ƚŚĞ�ĚĞůĞŐĂƚĞ�Žƌ�ĨŽƌĐĞ�
majeure events).

Appropriate recordkeeping is expected of all due diligence and
ĚĞůĞŐĂƟŽŶ�ŵŽŶŝƚŽƌŝŶŐ�ĂĐƟǀ ŝƟĞƐ�ĂƐ�ǁ Ğůů�ĂƐ�ƚŚĞ�ƌĞůĞǀ ĂŶƚ�
contractual arrangements and all related documents so that
ƌĞŐƵůĂƚŽƌƐ�ĐĂŶ�ĂĐĐĞƐƐ�ƚŚĂƚ�ŝŶĨŽƌŵĂƟŽŶ�ǁ ŚĞƌĞ�ƌĞƋƵŝƌĞĚ͘

Substance:

dŚĞ�KƉŝŶŝŽŶ�ŝŶĚŝĐĂƚĞƐ�ƚŚĂƚ�Ă�ĚĞůĞŐĂƟŽŶ�ŽĨ�ŝŶǀ ĞƐƚŵĞŶƚ�
ŵĂŶĂŐĞŵĞŶƚ�ĨƵŶĐƟŽŶƐ�ƐŚŽƵůĚ�ŶŽƚ�ďĞ�ŵĂĚĞ�"to an extent that
ĞǆĐĞĞĚƐ�ďǇ�Ă�ƐƵďƐƚĂŶƟĂů�ŵĂƌŐŝŶ�ƚŚĞ�ŝŶǀ ĞƐƚŵĞŶƚ�ŵĂŶĂŐĞŵĞŶƚ�
ĨƵŶĐƟŽŶƐ�ƉĞƌĨŽƌŵĞĚ�ŝŶƚĞƌŶĂůůǇΗ.

dŚŝƐ�ŝƐ�ǁ ŽƌƌǇŝŶŐ�ƉĂƌƟĐƵůĂƌůǇ�ǁ ŚĞŶ��^D ��ĞǆƉĞĐƚ�ƚŚĞ�ĂƐƐĞƐƐŵĞŶƚ�ƚŽ�
ďĞ�ĐĂƌƌŝĞĚ�ŽƵƚ�ŝŶ�ƌĞůĂƟŽŶ�ƚŽ͕ �ĂŶĚ�Ăƚ�ƚŚĞ�ůĞǀ Ğů�ŽĨ͕ �each individual
ĨƵŶĚ�ĂŶĚ�ŶŽƚ�ŝŶ�ƌĞůĂƟŽŶ�ƚŽ�Ă�ŐƌŽƵƉ�ŽĨ�ĨƵŶĚƐ͘ ���ƵƚŚŽƌŝƐĞĚ�ĞŶƟƟĞƐ�
must therefore be able to perform the investment management
ĨƵŶĐƟŽŶƐ�ĨŽƌ�ĞĂĐŚ�ĨƵŶĚ�ƚŚĞǇ�ŵĂŶĂŐĞ�ĂŶĚ�ĐĂŶŶŽƚ�ĚĞůĞŐĂƚĞ�ĨŽƌ�ĂŶǇ�
ƉĂƌƟĐƵůĂƌ�ĨƵŶĚ�ŝŶ�ƚŚĞŝƌ�ĞŶƟƌĞƚǇ�Ğǀ ĞŶ�ǁ ŚĞŶ�ƚŚĞǇ�ƉĞƌĨŽƌŵ�ƐƵĐŚ�
ĨƵŶĐƟŽŶƐ�ĨŽƌ�ŽƚŚĞƌ�ĨƵŶĚƐ͘ ��dŚŝƐ�ǁ ŽƵůĚ�ďĞ�Ă�ĐŚĂůůĞŶŐĞ�Žďǀ ŝŽƵƐůǇ�
ĞŶŽƵŐŚ�ƚŽ�ŵŽƐƚ�ĂƐƐĞƚ�ŵĂŶĂŐĞƌƐ�ǁ ŝƚŚ�ĚĞůĞŐĂƟŽŶ�ŽĨ�ŝŶǀ ĞƐƚŵĞŶƚ�
management currently in place.

�ƵƚŚŽƌŝƐĞĚ�ĞŶƟƟĞƐ�ĂƌĞ�ĞǆƉĞĐƚĞĚ�ƚŽ�ĚĞŵŽŶƐƚƌĂƚĞ�ƚŚĂƚ�ƚŚĞǇ�ŚĂǀ Ğ�
ƐƵĸ ĐŝĞŶƚ�ŚƵŵĂŶ�ĂŶĚ�ƚĞĐŚŶŝĐĂů�ƌĞƐŽƵƌĐĞƐ�ĂƉƉůŝĞĚ�ƚŽ�ƚŚĞ�ƐĞůĞĐƟŽŶ�
ŽĨ�ƉŽƚĞŶƟĂů�ĚĞůĞŐĂƚĞƐ�ĂƐ�ǁ Ğůů�ĂƐ�ŽŶŐŽŝŶŐ�ĚĞůĞŐĂƟŽŶ�ŵŽŶŝƚŽƌŝŶŐ�
ĂĐƟǀ ŝƟĞƐ͕ �ĂŶĚ�ƚŚĂƚ�Ăůů�ŝŶĚŝǀ ŝĚƵĂůƐ�ŝŶǀ Žůǀ ĞĚ�ŚĂǀ Ğ�ƚŚĞ�ƌĞƋƵŝƌĞĚ�ƐŬŝůůƐ�
ĂŶĚ�ŬŶŽǁ ůĞĚŐĞ͕�ĂƐ�ǁ Ğůů�ĞǆƉĞƌŝĞŶĐĞ�ĂŶĚ�ƟŵĞ�ĐŽŵŵŝƚŵĞŶƚ�ĨŽƌ�
ƚŚĞŝƌ�ƌĞƐƉĞĐƟǀ Ğ�ƚĂƐŬƐ͘ ��dŚŝƐ�ŝƐ�Ăƚ�ƐĞŶŝŽƌ�ŵĂŶĂŐĞŵĞŶƚ�ĂŶĚ�ƐƚĂī �
level. Policies therefore need to ΗĞůĂďŽƌĂƚĞ�ŽŶ�ĨƵŶĐƟŽŶ�ƐƉĞĐŝĮ Đ�
ĞǆƉĞƌƟƐĞ�ŽĨ�Ăůů�ŝŶĚŝǀ ŝĚƵĂůƐ�ĂŶĚͬ Žƌ�ƵŶŝƚƐ�ŝŶǀ Žůǀ ĞĚ�ŝŶ�ƚŚĞ�ĚƵĞ�
ĚŝůŝŐĞŶĐĞ�ƉƌŽĐĞƐƐ�ĂŶĚ�ĚĞůĞŐĂƟŽŶ�ŵŽŶŝƚŽƌŝŶŐ�ĂĐƟǀ ŝƟĞƐ͘ ��/ƚ�ŝƐ�
unlikely that one person will have sufficient knowledge, 
ĞǆƉĞƌŝĞŶĐĞ�ĂŶĚ�ƟŵĞ�ƚŽ�ŵŽŶŝƚŽƌ�Ă�ďƌŽĂĚĞƌ�ƌĂŶŐĞ�ŽĨ�ĐŽŵƉůĞǆ�
ĨƵŶĐƟŽŶƐ�;Ğ͘ Ő͘ �ƉŽƌƞŽůŝŽ�ŵĂŶĂŐĞŵĞŶƚ͕ �ƌŝƐŬ�ŵĂŶĂŐĞŵĞŶƚ͕ �
ǀ ĂůƵĂƟŽŶ͕ �ƵŶŝƚ�ƐŚĂƌĞ�ŝƐƐƵĞ�ĂŶĚ�ƌĞĚĞŵƉƟŽŶ�ƉƌŽĐĞƐƐĞƐ͕ �ŵĂƌŬĞƟŶŐ�
ĂĐƟǀ ŝƟĞƐ͕ �ĂĐĐŽƵŶƟŶŐ�ĞƚĐͿ�ŝŶ�ĂŶ�Ğī ĞĐƟǀ Ğ�ŵĂŶŶĞƌ͘Η��It is therefore
expected by ESMA that regulators should engage with authorised
ĞŶƟƟĞƐ�ƚŚĂƚ�ŝŶƚĞŶĚ�ƚŽ�ĂůůŽĐĂƚĞ�ƚŚĞŝƌ�ŵŽŶŝƚŽƌŝŶŐ�ŽĨ�Ă�ŶƵŵďĞƌ�ŽĨ�
ĨƵŶĐƟŽŶƐ�ƚŽ�Ă�ƐŝŶŐůĞ�ƉĞƌƐŽŶ�ĂŶĚ�ďĞ�ƐĂƟƐĮ ĞĚ�ƚŚĂƚ�ƚŚŝƐ�ĚŽĞƐ�ŶŽƚ�
ƌĂŝƐĞ�ĂĚĚŝƟŽŶĂů�ƌŝƐŬƐ�ƚŽ�ŝŶǀ ĞƐƚŽƌ�ƉƌŽƚĞĐƟŽŶ͘

�^D ��ŝƐ�ĞǆƉĞĐƟŶŐ�ƌĞŐƵůĂƚŽƌƐ�ƚŽ�ĂƉƉůǇ�ĂĚĚŝƟŽŶĂů�ƐĐƌƵƟŶǇ�ƚŽ�
ƐŝƚƵĂƟŽŶƐ�ǁ ŚĞƌĞ�ƌĞůŽĐĂƟŶŐ�ĞŶƟƟĞƐ͕ �Ğǀ ĞŶ�ƚŚŽƵŐŚ�ƚŚĞƌĞ�ŝƐ�ƐŵĂůůĞƌ�
size employing its simple investment strategies and having a
ůŝŵŝƚĞĚ�ƌĂŶŐĞ�ŽĨ�ďƵƐŝŶĞƐƐ�ĂĐƟǀ ŝƟĞƐ͕ �ĚŽ�ŶŽƚ�ĚĞĚŝĐĂƚĞ�at least three
locally FTE ;ŝŶĐůƵĚŝŶŐ�ƟŵĞ�ĐŽŵŵŝƚŵĞŶƚ�Ăƚ�ďŽƚŚ�ƐĞŶŝŽƌ�
ŵĂŶĂŐĞŵĞŶƚ�ĂŶĚ�ƐƚĂī �ůĞǀ ĞůͿ�ƚŽ�ƚŚĞ�ƉĞƌĨŽƌŵĂŶĐĞ�ŽĨ�ƉŽƌƞŽůŝŽ�
ŵĂŶĂŐĞŵĞŶƚ�ĂŶĚͬ Žƌ�ƌŝƐŬ�ŵĂŶĂŐĞŵĞŶƚ�ĨƵŶĐƟŽŶƐ�ĂŶĚͬ Žƌ�
monitoring of delegates.

/ƚ�ŝƐ�ƚŚĞƌĞĨŽƌĞ�Ğī ĞĐƟǀ ĞůǇ�ĞǆƉĞĐƚĞĚ�ƚŚĂƚ�ƌĞůŽĐĂƟŶŐ�ĞŶƚƌŝĞƐ�ŵƵƐƚ�
ŚĂǀ Ğ�ƚƌĂŶƐĨĞƌƌĞĚ�Ă�ƐƵĸ ĐŝĞŶƚ�ĂŵŽƵŶƚ�ŽĨ�ƉŽƌƞŽůŝŽ�ŵĂŶĂŐĞŵĞŶƚ�
ĂŶĚͬ Žƌ�ƌŝƐŬ�ŵĂŶĂŐĞŵĞŶƚ�ĨƵŶĐƟŽŶƐ�ĨŽƌ�ƚŚĞ�ƌĞůĞǀ ĂŶƚ�ĨƵŶĚƐ�ƚŽ�ƚŚĞŝƌ�
ŶĞǁ �ŚŽŵĞ�D ĞŵďĞƌ�̂ ƚĂƚĞ͕�ĂŶĚ�ƚŚĞ�ƌĞůŽĐĂƟŽŶ�ƐŚŽƵůĚ�ŶŽƚ�ƌĞƐƵůƚ�ŝŶ�
Ă�ƐŝƚƵĂƟŽŶ�ǁ ŚĞƌĞ�ƚŚŽƐĞ�ĞŶƟƟĞƐ�ĐŽŶƟŶƵĞ�ƚŽ�ƉĞƌĨŽƌŵ�ƐƵďƐƚĂŶƟĂůůǇ�
ŵŽƌĞ�ƉŽƌƞŽůŝŽ�ŵĂŶĂŐĞŵĞŶƚ�ĂŶĚͬ Žƌ�ƌŝƐŬ�ŵĂŶĂŐĞŵĞŶƚ�ĨƵŶĐƟŽŶƐ�
for the relevant funds in their original Member State or third
ĐŽƵŶƚƌǇ�ŽŶ�Ă�ĚĞůĞŐĂƟŽŶ�ďĂƐŝƐ͕ �ĂŶĚ�ƚŚĞƌĞĨŽƌĞ�ĂůƐŽ�ŵĂŝŶƚĂŝŶ�
ƐƵďƐƚĂŶƟĂůůǇ�ŵŽƌĞ�ƌĞůĞǀ ĂŶƚ�ŚƵŵĂŶ�ĂŶĚ�ƚĞĐŚŶŝĐĂů�ƌĞƐŽƵƌĐĞƐ�ƚŚĞƌĞ�



6

ĚĞƐƉŝƚĞ�ƚŚĞ�ƌĞůŽĐĂƟŽŶ͘ ���^D ��ďĂƐĞ�ƚŚŝƐ�ŽŶ�ĐŽŶƚƌĂĚŝĐƟŶŐ�ƚŚĞ�
requirement that the head office and registered office must be 
ůŽĐĂƚĞĚ�ŝŶ�ƚŚĞ�ƐĂŵĞ�D ĞŵďĞƌ�̂ ƚĂƚĞ�;�ƌƟĐůĞ�ϳ ͘ ϭ;ĚͿ�ŽĨ�h�/d^�ĂŶĚ�
�ƌƟĐůĞ�ϴ͘ϭ;ĞͿ�ŽĨ��/&D �Ϳ͘��

�ŐĂŝŶ͕ �h�/d^�ŝƐ�ŶŽƚ�ƐƉĞĐŝĮ Đ�ƐŽ͕ ��^D ��ŝƐ�ĐƌŽƐƐŝŶŐ�Žǀ Ğƌ�ƚŚĞ��ƌƟĐůĞ�ϴϮ
(1)(d)(i)-;ǀ ŝŝͿ�ŽĨ��/&D ��>Ğǀ Ğů�Ϯ�ZĞŐƵůĂƟŽŶ�ƚŽ�Ăůů�ĨƵŶĚƐ͕ �ǁ ŚĞƚŚĞƌ�
UCITS or AIFs. Regulators are asked to undertake an assessment
ŽŶ�Ă�ĐĂƐĞ�ďǇ�ĐĂƐĞ�ďĂƐŝƐ�ďǇ�ƌĞĨĞƌĞŶĐĞ�ƚŽ�ƋƵĂůŝƚĂƟǀ Ğ�ĐƌŝƚĞƌŝĂ͘ ��
ZĞŐƵůĂƚŽƌƐ�ĂƌĞ�ĂƐŬĞĚ�ƚŽ�ƉĞƌŵŝƚ�ƐƵĐŚ�ĚĞůĞŐĂƟŽŶ�ƐƚƌƵĐƚƵƌĞƐ�ŽŶůǇ�ŝĨ�
ƚŚĞƌĞ�ĂƌĞ�ĐůĞĂƌ�ƌĞĂƐŽŶƐ�ĂŶĚ�Ğǀ ŝĚĞŶĐĞ�ƚŽ�ĐŽŶĐůƵĚĞ�ƚŚĂƚ�ƚŚĞ�ĞŶƟƌĞ�
ĚĞůĞŐĂƟŽŶ�ƐƚƌƵĐƚƵƌĞ�ŝƐ�ďĂƐĞĚ�ŽŶ�ŽďũĞĐƟǀ Ğ�ƌĞĂƐŽŶƐ͘

dŚĞƌĞ�ŝƐ�ƉĂƌƟĐƵůĂƌ�ƐĐĞƉƟĐŝƐŵ�ĨŽƌ�ĚĞůĞŐĂƟŽŶ�ŽĨ�ŝŶƚĞƌŶĂů�ĐŽŶƚƌŽů�
ĨƵŶĐƟŽŶƐ͘ ���^D ��ƉŽŝŶƚ�ŽƵƚ�ƚŚĂƚ�ƚŚĞƐĞ�ĂĐƟǀ ŝƟĞƐ�Ηusually
necessitate a local presence". Where delegated to non-EU
ĞŶƟƟĞƐ͕ �ƚŚĞ�ƌĞŐƵůĂƚŽƌ�ƐŚŽƵůĚ�ďĞ�ƐĂƟƐĮ ĞĚ�ƚŚĂƚ�ƚŚĞ�ŶŽŶ-EU delegate
ŚĂƐ�ƚŚĞ�ƌĞƋƵŝƌĞĚ�ŬŶŽǁ ůĞĚŐĞ͕�ĞǆƉĞƌƟƐĞ�ĂŶĚ�ĞǆƉĞƌŝĞŶĐĞ�ĂŶĚ�ŝƐ�ƵƉ�ƚŽ�
ĚĂƚĞ�ǁ ŝƚŚ�ƚŚĞ��h�ŝŶǀ ĞƐƚŵĞŶƚ�ŵĂŶĂŐĞŵĞŶƚ�ůĞŐŝƐůĂƟŽŶ�ƵŶĚĞƌ�Ăůů�
ƌĞŐƵůĂƚŽƌǇ�ƌĞƋƵŝƌĞŵĞŶƚƐ�ƚŚĂƚ�ĂƉƉůǇ�ƚŽ�ďŽƚŚ�ƚŚĞ�ĂƵƚŚŽƌŝƐĞĚ�ĞŶƟƟĞƐ�
and the fund managed by them.

�ůĞĂƌ�ƌĞƉŽƌƟŶŐ�ůŝŶĞƐ�ŵƵƐƚ�ďĞ�ŝŶ�ƉůĂĐĞ�ƚŽ�ŵŝƟŐĂƚĞ�ĐŽŶŇŝĐƚƐ�ŽĨ�
interest.

Non EU branches:

hƐĞ�ŽĨ�ŶŽŶ��h�ďƌĂŶĐŚĞƐ�ĨŽƌ�ƉĞƌĨŽƌŵĂŶĐĞ�ŽĨ�ƐŽŵĞ�ĨƵŶĐƟŽŶƐ�ƐŚŽƵůĚ�
ŶŽƚ�ďĞ�ƵƐĞĚ�ƚŽ�ĐŝƌĐƵŵǀ ĞŶƚ�ŵĂƩ ĞƌƐ͘ ��dŚĞ�ƌŝƐŬ�ŽĨ�ůĞƩ ĞƌďŽǆ�ĞŶƟƟĞƐ�
ŵĂǇ�ĂƌŝƐĞ�ŶŽƚ�ŽŶůǇ�ĨƌŽŵ�ƚŚĞ�ƵƐĞ�ŽĨ�ĚĞůĞŐĂƟŽŶ�ĂƌƌĂŶŐĞŵĞŶƚƐ�ďƵƚ�
ĨƌŽŵ�ƐŝƚƵĂƟŽŶƐ�ŝŶ�ǁ ŚŝĐŚ�ƚŚĞ��h�ĂƵƚŚŽƌŝƐĞĚ�ĞŶƟƟĞƐ�ƵƐĞ�ŶŽŶ-EU
ďƌĂŶĐŚĞƐ�ĨŽƌ�ƚŚĞ�ƉĞƌĨŽƌŵĂŶĐĞ�ŽĨ�ĐĞƌƚĂŝŶ�ĨƵŶĐƟŽŶƐ͘ ���^D ��ĂƐƐĞƌƚ�
ƚŚĂƚ�ƚŚŝƐ�ƐŚŽƵůĚ�ĂůƐŽ�ďĞ�ďĂƐĞĚ�ŽŶ�ŽďũĞĐƟǀ Ğ�ƌĞĂƐŽŶƐ�ůŝŶŬĞĚ�ƚŽ�
services provided in a non-�h�ũƵƌŝƐĚŝĐƟŽŶ�ĂŶĚ�ƐŚŽƵůĚ�ŶŽƚ�ƌĞƐƵůƚ�ŝŶ�
Ă�ƐŝƚƵĂƟŽŶ�ǁ ŚĞƌĞ�ŶŽŶ-�h�ďƌĂŶĐŚĞƐ�ƉĞƌĨŽƌŵ�ŵĂƚĞƌŝĂů�ĨƵŶĐƟŽŶƐ�Žƌ�
ƉƌŽǀ ŝĚĞ�ŵĂƚĞƌŝĂů�ƐĞƌǀ ŝĐĞƐ�ďĂĐŬ�ŝŶƚŽ�ƚŚĞ��h ͘ ��dŚĞ�ŽďũĞĐƟǀ Ğ�ƌĞĂƐŽŶƐ�
might be providing services in the non-�h�ũƵƌŝƐĚŝĐƟŽŶ�ǁ ŚŝĐŚ�
ƌĞƋƵŝƌĞ�ůŽĐĂů�ŵĂƌŬĞƟŶŐ�ƐƵƉƉŽƌƚ�Žƌ�ŚĂŶĚůŝŶŐ�ĐŽŵƉůĂŝŶƚƐ�ŝŶ�ƚŚĂƚ�ŶŽŶ
-�h�ĐŽƵŶƚƌǇ͕�ĂŶĚ�ƚŚĞƌĞĨŽƌĞ�ƐĞĞŵ�ƚŽ�ďĞ�ĞǆƉĞĐƚĞĚ�ƚŽ�ďĞ�ƌĞůĂƟǀ ĞůǇ�
limited.

Effective supervision

As might be expected by some of the comments made above,
regulators should ensure that they have the ability to enforce
ƌĞůĞǀ ĂŶƚ�ůĞŐŝƐůĂƟŽŶ�ĂŶĚ�ƐŽ�ŚĂǀ Ğ�ĂĐĐĞƐƐ�ƚŽ�ƌĞůĞǀ ĂŶƚ�ŝŶĨŽƌŵĂƟŽŶ�ĂŶĚ�
to business premises of delegates. It is indicated that regulators
should give ΗƐƉĞĐŝĂů�ĐŽŶƐŝĚĞƌĂƟŽŶ�ƚŽ͕ �ĂŶĚ�ƌĂŝƐĞ�ƚŚĞ�ĂƩ ĞŶƟŽŶ�ŽĨ͕ �
ĂƵƚŚŽƌŝƐĞĚ�ĞŶƟƟĞƐ�ƚŽ�ƚŚĞ�ĨĂĐƚ�ƚŚĂƚ͕ �ĂƐ�ĨƌŽŵ�ƚŚĞ�Ğī ĞĐƟǀ Ğ�ĚĂƚĞ�ŽĨ�
ƚŚĞ�h<ΖƐ�ǁ ŝƚŚĚƌĂǁ Ăů�ĨƌŽŵ�ƚŚĞ��h ͕ �ĂŶǇ�ĚĞůĞŐĂƟŽŶƐ�ŽĨ�ŝŶǀ ĞƐƚŵĞŶƚ�
ŵĂŶĂŐĞŵĞŶƚ�ĨƵŶĐƟŽŶƐ�ƚŽ�ĞŶƟƟĞƐ�ďĂƐĞĚ�ŝŶ�ƚŚĞ�h<�ǁ ŝůů�ŽŶůǇ�ďĞ�
ƉĞƌŵŝƩ ĞĚ�ǁ ŚĞƌĞ�ƚŚŝƐ�ŝƐ�ŝŶ�ĐŽŵƉůŝĂŶĐĞ�ǁ ŝƚŚ ͕ �ĂŵŽŶŐƐƚ�ŽƚŚĞƌ�
ĐŽŶĚŝƟŽŶƐ͕ ��ƌƟĐůĞ�ϭϯ ͘ ϭ;ĐͿ�ĂŶĚ�;ĚͿ�ŽĨ�ƚŚĞ�h�/d^��ŝƌĞĐƟǀ Ğ�ĂŶĚ��ƌƟĐůĞ�
21(c) and (d) of AIFMD. /Ŷ�ĂĚĚŝƟŽŶ͕ �Ă�ŶƵŵďĞƌ�ŽĨ�ŽƚŚĞƌ�ƉƌŽǀ ŝƐŝŽŶƐ�
ŝŶ�ƚŚĞ��h�ŝŶǀ ĞƐƚŵĞŶƚ�ŵĂŶĂŐĞŵĞŶƚ�ůĞŐŝƐůĂƟŽŶ�ƌĞƋƵŝƌĞ�ĐŽ-
ŽƉĞƌĂƟŽŶƐ�ƚŽ�ďĞ�ŝŶ�ƉůĂĐĞ�ďĞƚǁ ĞĞŶ�ƚŚĞ�ƌĞŐƵůĂƚŽƌƐ�ĂŶĚ�ƚŚĞ�
ĐŽŵƉĞƚĞŶƚ�ĂƵƚŚŽƌŝƟĞƐ�ŽĨ�ƚŚŝƌĚ�ĐŽƵŶƚƌŝĞƐ͘ Η�;/Ŷ�ƚŚŝƐ�ĐŽŶŶĞĐƟŽŶ͕ �
ŶŽƚĞ��ƵƌŽƉĞĂŶ�WĂƌůŝĂŵĞŶƚ�ZĞƐŽůƵƟŽŶ�ŽĨ�ϱ��Ɖƌŝů�ϮϬϭϳ �ŽŶ�
ŶĞŐŽƟĂƟŽŶƐ�ǁ ŝƚŚ�ƚŚĞ�h<�ĨŽůůŽǁ ŝŶŐ�ŝƚƐ�ŶŽƟĮ ĐĂƟŽŶ�ƚŚĂƚ�ŝƚ�ŝŶƚĞŶĚƐ�

to withdraw from the EU, 2017/2593 RSP.)

/Ŷ�ĞŵƉŚĂƐŝƐŝŶŐ�ƚŚĂƚ�Ğī ĞĐƟǀ Ğ�ĂŶĚ�Ğĸ ĐŝĞŶƚ�ĐŽ-ŽƉĞƌĂƟŽŶ�ĂŵŽŶŐƐƚ�
regulators themselves is of upmost importance, including the
ĂƵƚŚŽƌŝƟĞƐ�ŽĨ�ƚŚŝƌĚ�ĐŽƵŶƚƌŝĞƐ͕ �ƚŚŝƐ�ŵŝŐŚƚ�ŵĞĂŶ�Ğī ĞĐƟǀ Ğ�
ĐŽŵŵƵŶŝĐĂƟŽŶƐ�ďĞƚǁ ĞĞŶ�Ăůů�ƌĞŐƵůĂƚŽƌƐ�ďƵƚ�ĂůƐŽ�ŵŝŐŚƚ�ƌĞŝŶĨŽƌĐĞ�
the ESMA drive for having consistency as between regulators and
ƚŚĞƌĞĨŽƌĞ�ŶŽ�ƉƌĂŐŵĂƟĐ�ǀ ŝĞǁ Ɛ�ƚŽ�ďĞ�ƚĂŬĞŶ�ďǇ�>ƵǆĞŵďŽƵƌŐ�ĂŶĚ�
Dublin.

�������������������� �	 ���ϐ��� �������������ǣ�
ESMA 35-43-762

�^D �ΖƐ�KƉŝŶŝŽŶ�ĞŶƟƚůĞĚ͗ �ĂŶ�ΗKƉŝŶŝŽŶ�ƚŽ�ƐƵƉƉŽƌƚ�̂ ƵƉĞƌǀ ŝƐŽƌǇ�
Convergence in the area of Investment Firms in the context of the
UK withdrawing from the European Union" looks at the principles
ďĂƐĞĚ�ŽŶ�ƚŚĞ�ŽďũĞĐƟǀ ĞƐ�ĂŶĚ�ƉƌŽǀ ŝƐŝŽŶƐ�ŽĨ�ƚŚĞ�D ŝ&/��ĨƌĂŵĞǁ ŽƌŬ͘��
It follows up on the general principles to support supervisory
convergence in the light of Brexit set out in ESMA's May 2017
Opinion.

dŚŝƐ�:ƵůǇ�KƉŝŶŝŽŶ�ĨŽĐƵƐƐĞƐ�ŽŶ�ŚŽǁ �ŽƉĞƌĂƟŽŶƐ�ŝŶ�ƚŚŝƌĚ�ĐŽƵŶƚƌŝĞƐ�
should work for MiFID firms, given the prospect, post Brexit, that 
ƚŚĞ�h<�ǁ ŝůů�ďĞĐŽŵĞ�Ă�ƚŚŝƌĚ�ĐŽƵŶƚƌǇ�ĂŌĞƌ�ŝƚƐ�ǁ ŝƚŚĚƌĂǁ Ăů�ĨƌŽŵ�ƚŚĞ�
EU. Many of its comments though ought equally to be applicable
ŶŽǁ �ƚŽ�ĂŶǇ�D ŝ&/��Į ƌŵ�ǁ ŚŝĐŚ�ŚĂƐ�ŽƉĞƌĂƟŽŶƐ�ŝŶ�Ă�ĐŽƵŶƚƌǇ�ǁ ŚŝĐŚ�ŝƐ�
currently a third country.

This Opinion is relevant to firms carrying on MiFID business, 
addressing the cross sectorial regulatory and supervisory
arbitrage risks that arise given the increased requests from
ƉĂƌƟĐŝƉĂŶƚƐ�ƐĞĞŬŝŶŐ�ƚŽ�ƌĞůŽĐĂƚĞ�ŝŶ�ƚŚĞ��h�Ϯϳ �ǁ ŝƚŚŝŶ�Ă�ƌĞůĂƟǀ ĞůǇ�
ƐŚŽƌƚ�ƉĞƌŝŽĚ�ŽĨ�ƟŵĞ͘���ůĞĂƌůǇ�ŝƚƐ�Žǀ ĞƌĂůů�ŽďũĞĐƟǀ Ğ�ŝƐ�ƚŽ�ŐĞƚ�
"consistent decisions" taken by local regulators, i.e. convergence
and one presupposes the convergence to ESMA's preferred view
ŽŶ�ŝŶƚĞƌƉƌĞƚĂƟŽŶ�ŽĨ�ƚŚĞ��h�D ŝ&/��ƉƌŽǀ ŝƐŝŽŶƐ

Authorisations

Given that it is most likely a new MiFID firm which most UK based 
ĂƐƐĞƚ�ŵĂŶĂŐĞƌƐ�ǁ ŝůů�ŶĞĞĚ�ƚŽ�ƐĞƚ�ƵƉ͕ �ŝƚ�ŝƐ�ƚŚĞ�ƉƌŽĐĞƐƐ�ĨŽƌ�ƐĞƫ ŶŐ�ƵƉ�
a new EU based MiFID firm on which most will be focusing.   

As one might expect, ESMA indicate that a complete set of
ŝŶĨŽƌŵĂƟŽŶ�ƐŚŽƵůĚ�ďĞ�ƌĞƋƵŝƌĞĚ�ƵŶĚĞƌ�ƚŚĞ�D ŝ&/��ĨƌĂŵĞǁ ŽƌŬ�ĂŶĚ�
ƚŚĞ�ĐŽŵƉůĞƚĞ�ĂƵƚŚŽƌŝƐĂƟŽŶ�ƉƌŽĐĞƐƐ�ƐŚŽƵůĚ�ďĞ�ĐĂƌƌŝĞĚ�ŽƵƚ�ǁ ŝƚŚŽƵƚ�
ĂŶǇ�ĚĞƌŽŐĂƟŽŶƐ�Žƌ�ĞǆĞŵƉƟŽŶƐ͘ ��ZĞŐƵůĂƚŽƌƐ�ĂƌĞ�ĂƐŬĞĚ�ŶŽƚ�ƚŽ�
ĚĞƐŝŐŶ�ĨĂƐƚ�ƚƌĂĐŬ�ĂƵƚŚŽƌŝƐĂƟŽŶ�ƉƌŽĐĞƐƐĞƐ�ƚŚĂƚ�ƉƌŽǀ ŝĚĞ�ĨŽƌ�ŇĞǆŝďůĞ�
ĂƵƚŚŽƌŝƐĂƟŽŶͬ ƐƵƉĞƌǀ ŝƐŝŽŶ�ĂƉƉƌŽĂĐŚĞƐ�ĐŽŵƉĂƌĞĚ�ǁ ŝƚŚ�ĂƉƉƌŽĂĐŚĞƐ�
ŶŽƚ�ŝŶ�ƌĞůĂƟŽŶ�ƚŽ�ĂŶǇ�ŽƚŚĞƌ��h�ĞŶƟƚǇ�Žƌ�ĚŽ�ŶŽƚ�ŽƚŚĞƌǁ ŝƐĞ�ĞŶƐƵƌĞ�
ĨƵůů�ĐŽŵƉůŝĂŶĐĞ�ŽĨ��h�ůĞŐŝƐůĂƟŽŶ͘ ��

dŚĞƌĞ�ĂƌĞ�ŶŽ�ƚƌĂŶƐŝƟŽŶĂůƐ�ĂŶĚ�ƐŽ�ƚŚĞƌĞ�ŵƵƐƚ�ďĞ�ĐŽŵƉůŝĂŶĐĞ�ĨƌŽŵ�
day one with the MiFID framework, and there can be no reliance
ŽŶ�ƉƌĞǀ ŝŽƵƐ�Žƌ�ĞǆŝƐƟŶŐ�ĂƵƚŚŽƌŝƐĂƟŽŶƐ�ŝŶ�ŽƚŚĞƌ�D ĞŵďĞƌ�̂ ƚĂƚĞƐ�Žƌ�
ƚŚŝƌĚ�ĐŽƵŶƚƌŝĞƐ͘ ��WĂƌƟĐƵůĂƌ�ĂƩ ĞŶƟŽŶ�ƐŚŽƵůĚ�ďĞ�ƉĂŝĚ�ƚŽ�ǁ ŚĞƚŚĞƌ�
ŐƌŽƵƉ�ƐƚƌƵĐƚƵƌĞƐ�ĂƌĞ�ĂŶ�ŽďƐƚĂĐůĞ�ƚŽ�Ğī ĞĐƟǀ Ğ�ƐƵƉĞƌǀ ŝƐŝŽŶ�ďǇ�
ƌĞŐƵůĂƚŽƌƐ�ĂŶĚ͕ �ǁ ŚĞƌĞ�ƚŚĞ�ŐƌŽƵƉ�ŚĂƐ�ůŝŶŬƐ�ǁ ŝƚŚ�ŶŽŶ��h�ĞŶƟƟĞƐ͕ �
regulators should assess the qualifying shareholders and group

ESMA’s July opinions
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ďƵƐŝŶĞƐƐ�ŵŽĚĞůƐͬ ƐƚƌƵĐƚƵƌĞƐ�ĂŶĚ�ŝŵƉĂĐƚ�ŽĨ�ƉŽƚĞŶƟĂů�ƉƌƵĚĞŶƟĂů�
consolidated supervision or lack thereof etc. There is a need to
ŝĚĞŶƟĨǇ�ŽďũĞĐƟǀ Ğ�ĨĂĐƚŽƌƐ�ŶŽƚ�ďĂƐĞĚ�ŽŶ�ƌĞŐƵůĂƚŽƌǇ�ĂƌďŝƚƌĂŐĞ�ĨŽƌ�ƚŚĞ�
ĐŚŽŝĐĞ�ŽĨ�D ĞŵďĞƌ�̂ ƚĂƚĞ�ĨŽƌ�ƌĞůŽĐĂƟŽŶ͘

Substance requirements

>ĞƩ ĞƌďŽǆ�ĞŶƟƟĞƐ�ƐŚŽƵůĚ�ďĞ�Ăǀ ŽŝĚĞĚ�ƐŽ�ƌĞůŽĐĂƟŶŐ�ĞŶƟƟĞƐ�ǁ ŝůů�ďĞ�
expected to have appropriate substance.

Governance and internal controls:

Sound governance and effective internal control
mechanisms

D ŝ&/��ŝŶǀ ĞƐƚŵĞŶƚ�Į ƌŵƐ͕ �ǁ ŚĞƚŚĞƌ�ƚŚĞǇ�ĂƌĞ�ĐƌĞĚŝƚ�ŝŶƐƟƚƵƟŽŶƐ�
ƉƌŽǀ ŝĚŝŶŐ�ŝŶǀ ĞƐƚŵĞŶƚ�ƐĞƌǀ ŝĐĞƐ�Žƌ�ƐƚƌĂŝŐŚƞŽƌǁ ĂƌĚ�ŝŶǀ ĞƐƚŵĞŶƚ�
ŵĂŶĂŐĞŵĞŶƚ�D ŝ&/��Į ƌŵƐ͕ �ĂƌĞ�ƌĞƋƵŝƌĞĚ�ƚŽ�ŚĂǀ Ğ�Ğī ĞĐƟǀ Ğ�
governance structures and internal control mechanisms. Board
members and senior managers in the EU 27 are expected to have
Ğī ĞĐƟǀ Ğ�ĚĞĐŝƐŝŽŶ�ŵĂŬŝŶŐ�ƉŽǁ ĞƌƐ͕ �Ğǀ ĞŶ�ǁ ŚĞŶ�ƚŚĞ�ŝŶǀ ĞƐƚŵĞŶƚ�Į ƌŵ�
is part of a group. Where there is no a meaningful presence in the
ĐŚŽƐĞŶ�ũƵƌŝƐĚŝĐƟŽŶ͕ �ĨŽƌ�ĞǆĂŵƉůĞ�ƐĞŶŝŽƌ�ŵĂŶĂŐĞŵĞŶƚ�ĂŶĚͬ Žƌ�
ƉĞƌƐŽŶƐ�ŝŶ�ŬĞǇ�ĐŽŵƉůŝĂŶĐĞ�ĂŶĚ�ƌŝƐŬ�ĨƵŶĐƟŽŶƐ�ĂƌĞ�ŶŽƚ�ƉƌĞƐĞŶƚ͕ �ƚŚŝƐ�
ŵĂǇ�ƉƌŽǀ ŝĚĞ�ŐƌŽƵŶĚƐ�ĨŽƌ�ŶŽƚ�ŐƌĂŶƟŶŐ�Žƌ�ǁ ŝƚŚĚƌĂǁ ŝŶŐ�
ĂƵƚŚŽƌŝƐĂƟŽŶ͘ ��

At least two persons of requisite knowledge, experience and
ƐƵĸ ĐŝĞŶƚ�ƟŵĞ�ĐŽŵŵŝƚŵĞŶƚ�ĐŽŶĚŝƟŽŶƐ�ƐŚŽƵůĚ�Ğī ĞĐƟǀ ĞůǇ�ĚŝƌĞĐƚ�
the business of the applicant firm.  Sound governance and internal 
ĐŽŶƚƌŽů�ŵĞĐŚĂŶŝƐŵƐ�ŵƵƐƚ�ƉƌŽǀ ŝĚĞ�ĐůĂƌŝƚǇ�ĂƐ�ƚŽ�ƚŚĞ�ĂůůŽĐĂƟŽŶ�ŽĨ�
ƌĞƐƉŽŶƐŝďŝůŝƟĞƐ͕ �ĂŶĚ�ƉŽůŝĐŝĞƐ�ĂŶĚ�ƉƌŽĐĞĚƵƌĞƐ�ŵƵƐƚ�ŚĂǀ Ğ�
ĐŽŶƐƚƌƵĐƟǀ Ğ�ĐŚĂůůĞŶŐĞ�ĂŶĚ�Ğī ĞĐƟǀ Ğ�ŝŶǀ Žůǀ ĞŵĞŶƚ�ŽĨ��ŽĂƌĚ�
members/senior managers.

��ƐŝŶŐůĞ�ƐĞŶŝŽƌ�ŵĂŶĂŐĞƌ�ƐŚŽƵůĚ�ŶŽƚ�ĚĞĐŝĚĞ�ŽŶ�ƚŚĞ�Žǀ ĞƌĂůů�ĚŝƌĞĐƟŽŶ�
of the investment firm without the endorsement of other 
members of the management body.

In the interests of avoiding conflicts of interest, internal control 
ĨƵŶĐƟŽŶƐ�ƐŚŽƵůĚ�ŝŶ�ƉƌŝŶĐŝƉůĞ�ŽƉĞƌĂƚĞ�ŝŶĚĞƉĞŶĚĞŶƚůǇ�ĨƌŽŵ�
ŽƉĞƌĂƟŶŐ�ƵŶŝƚƐ�;ŝŶ�ůŝŶĞ�ǁ ŝƚŚ�ƉƌŽƉŽƌƟŽŶĂůŝƚǇ�ĐŽŶƐŝĚĞƌĂƟŽŶƐ�
considered in the Opinion). Where part of a group, regulators
ŵƵƐƚ�ďĞ�ƐĂƟƐĮ ĞĚ�ƚŚĂƚ�ĂŶǇ�ƌĞƉŽƌƟŶŐ�ůŝŶĞƐ�ƚŽ�ƚŚĞ�ŐƌŽƵƉ�ĚŽ�ŶŽƚ�
ŝŵƉĂŝƌ�ƚŚĞ�ŝŶĚĞƉĞŶĚĞŶĐĞ�ŽĨ�ŝŶƚĞƌŶĂů�ĐŽŶƚƌŽů�ĨƵŶĐƟŽŶƐ͘ ���ī ĞĐƟǀ Ğ�
ŝŶƚĞƌŶĂů�ĐŽŶƚƌŽů�ŵĞĐŚĂŶŝƐŵƐ�ĂƌĞ�ĞǆƉĞĐƚĞĚ�;ǁ ŚĞƚŚĞƌ�ƵŶĚĞƌ��ƌƟĐůĞ�
ϭϯ�D ŝ&/��/�Žƌ��ƌƟĐůĞ�ϭϲ�D ŝ&/��//Ϳ͘��

Combining risk management, compliance or internal audit should
ŐĞŶĞƌĂůůǇ�ďĞ�Ăǀ ŽŝĚĞĚ�ĂƐ�ƚŚŝƐ�ŵĂǇ�ƵŶĚĞƌŵŝŶĞ�Ğī ĞĐƟǀ ĞŶĞƐƐ�ĂŶĚ�
independence. Regulators are expected to engage with smaller
firms with a very narrow and non-ĐŽŵƉůĞǆ�ƌĂŶŐĞ�ŽĨ�ĂĐƟǀ ŝƟĞƐ�ƚŚĂƚ�
ŵĂǇ�ĐŽŶƐŝĚĞƌ�ŝƚ�ĚŝƐƉƌŽƉŽƌƟŽŶĂƚĞ�ƚŽ�ĂƉƉŽŝŶƚ�ĨŽƌ�ĞǆĂŵƉůĞ�Ă�
ƐĞƉĂƌĂƚĞ�ĨƵůů�ƟŵĞ�Žĸ ĐĞƌ�ĨŽƌ�ĐŽŵƉůŝĂŶĐĞ�Žƌ�ĨŽƌ�ƐĂĨĞŐƵĂƌĚŝŶŐ�ĐůŝĞŶƚ�
ĂƐƐĞƚƐ�;ŝ͘ Ğ͘�ŽŶĞ�ƚŚĂƚ�ĚŽĞƐ�ŶŽƚ�ƉĞƌĨŽƌŵ�ĂŶǇ�ŽƚŚĞƌ�ĨƵŶĐƟŽŶƐͿ�ĂŶĚ�
ensure that appropriate safeguards are implemented by the
ŝŶǀ ĞƐƚŵĞŶƚ�Į ƌŵ�ƐŽ�ƚŚĂƚ�ƚŚĞ�Ğī ĞĐƟǀ ĞŶĞƐƐ�ŽĨ�ƐƵĐŚ�ĨƵŶĐƟŽŶƐ�ŝƐ�ŶŽƚ�
ĐŽŵƉƌŽŵŝƐĞĚ͕ �ĂŶĚ�ƚŽ�ŵŝƟŐĂƚĞ�ĂŶǇ�ĐŽŶŇŝĐƚƐ�ŽĨ�ŝŶƚĞƌĞƐƚ�Žƌ�ŝŵƉĂĐƚ�
on the firm's overall compliance with the MiFID framework.  

Where the investment firm is part of a group, regulators should 
ĞŶƐƵƌĞ�ƚŚĂƚ�ƌĞƐƉŽŶƐŝďŝůŝƚǇ�ĨŽƌ�ĐŽŵƉůŝĂŶĐĞ�ĂŶĚ�ƌŝƐŬ�ĨƵŶĐƟŽŶ�
permanently rests with the MiFID firm, which needs to be in 
charge of monitoring its own compliance risks. (This, post Brexit,
implies that there must be some considerable MiFID firm 
responsibility at local level.)

Not surprisingly therefore, an investment firm's governance 
ƐƚƌƵĐƚƵƌĞƐ�ĂŶĚ�ĐŽŶĮ ŐƵƌĂƟŽŶƐ�ŽĨ�ŚƵŵĂŶ�ĂŶĚ�ƚĞĐŚŶŝĐĂů�ƌĞƐŽƵƌĐĞƐ�
ŵƵƐƚ�ďĞ�ƐĂƟƐĨĂĐƚŽƌǇ�ƚŽ�ĞŶƐƵƌĞ�ƚŚĞǇ�ĐĂŶ�ĚŝƐĐŚĂƌŐĞ�ƚŚĞŝƌ�ƌŽůĞƐ�–
and then regulators must be able to have access to contact and
meet with Board members, senior managers and relevant staff 
etc.

������������ϔ����������������-ϔ�����������������������
programme of operations

A MiFID firm should have appropriate financial and non-financial 
ƌĞƐŽƵƌĐĞƐ�ĂŶĚ�ƉƌŽŐƌĂŵŵĞ�ŽĨ�ŽƉĞƌĂƟŽŶƐ͘ ��dŚĞ�ĞǆĂŵƉůĞ�Őŝǀ ĞŶ�ŝƐ�
that regulators should consider a firm's policies and systems to 
ĞŶƐƵƌĞ�ĐŽŵƉůŝĂŶĐĞ�ǁ ŝƚŚ�Ăůů�ƌĞůĞǀ ĂŶƚ�ŽƌŐĂŶŝƐĂƟŽŶĂů�ĂŶĚ�ĐŽŶĚƵĐƚ�ŽĨ�
business requirements such as safeguarding client assets or best
ĞǆĞĐƵƟŽŶ͘ ���ůŽƐĞ�ĂƩ ĞŶƟŽŶ�ƐŚŽƵůĚ�ďĞ�ƉĂŝĚ�ƚŽ�ƚŚĞ�ƌŝƐŬƐ�ĂƌŝƐŝŶŐ�ŽƵƚ�
ŽĨ�Ă�ƐŝƚƵĂƟŽŶ�ǁ ŚĞƌĞ�Ă�Į ƌŵ�ĐŚŽŽƐĞƐ�ƚŽ�ĞǆĞĐƵƚĞ�ĐůŝĞŶƚ�ŽƌĚĞƌƐ�ƵƐŝŶŐ�
a single venue.  The firm must be able to demonstrate that it is 
ĂĐƟŶŐ�ŝŶ�ŝƚƐ�ĐůŝĞŶƚƐΖ�ďĞƐƚ�ŝŶƚĞƌĞƐƚƐ�ŝĨ�ŝƚ�ŝƐ�ƌĞůŝĂŶƚ�ŽŶ�Ă�ƐƉĞĐŝĮ Đ�ǀ ĞŶƵĞ�
ĨŽƌ�ĐŽŶƟŶƵĂƟŽŶ�ŽĨ�ŝƚƐ�Žǁ Ŷ�ƐĞƌǀ ŝĐĞƐ͘ ��dŚĞ�ĂƌƌĂŶŐĞŵĞŶƚƐ�ƐŚŽƵůĚ�
ŶŽƚ�ƉƌĞĐůƵĚĞ�ĞǆĞĐƵƟŶŐ�ĐůŝĞŶƚ�ŽƌĚĞƌƐ�ƵƐŝŶŐ�ĂŶ�ĂůƚĞƌŶĂƟǀ Ğ�ǀ ĞŶƵĞ�
ƐŚŽƵůĚ�ĞǆĞĐƵƟŽŶ�ƋƵĂůŝƚǇ�ĚĞƚĞƌŝŽƌĂƚĞ�ĞƚĐ͘
�^D ��ĂƐŬ�ƌĞŐƵůĂƚŽƌƐ�ƚŽ�ƉĂǇ�ĐůŽƐĞ�ĂƩ ĞŶƟŽŶ�ƚŽ�ĂƌƌĂŶŐĞŵĞŶƚƐ�
where the investment firm uses or proposes to use another party 
that is based in a non-�h�ũƵƌŝƐĚŝĐƟŽŶ�ƚŽ�ƉůĂĐĞ�Žƌ�ĞǆĞĐƵƚĞ�ĐůŝĞŶƚ�
orders. If the non-�h�ĞǆĞĐƵƟŽŶ�ǀ ĞŶƵĞ�ŝƐ�ŶŽƚ�ƐƵďũĞĐƚ�ƚŽ�ƐŝŵŝůĂƌ�
regulatory requirements, the regulator should consider how the
investment firm will be able to ensure that the other party 
ƉƌŽǀ ŝĚĞƐ�ƐƵĸ ĐŝĞŶƚ�ĞǆĞĐƵƟŽŶ�ƋƵĂůŝƚǇ�ĂŶĚ�ŝŶĨŽƌŵĂƟŽŶ�ƚŽ�ĂůůŽǁ �
them to monitor ongoing performance, e.g. based on clear
contractual terms.

ZĞŐƵůĂƚŽƌƐ�ĂƌĞ�ĂƐŬĞĚ�ƉĂƌƟĐƵůĂƌůǇ�ƚŽ�ĂƐƐĞƐƐ�ƐŝƚƵĂƟŽŶƐ�ǁ ŚĞƌĞ�ƚŚĞƌĞ�
are close links with non-�h�ĞŶƟƟĞƐ�Őŝǀ ĞŶ�ƚŚĞ�ŚĞŝŐŚƚĞŶĞĚ�ĐŽŶŇŝĐƚƐ�
of interest risks.

Proportionality

�ĞƌƚĂŝŶůǇ�ƉƌŽƉŽƌƟŽŶĂůŝƚǇ�ŝƐ�ĂĐŬŶŽǁ ůĞĚŐĞĚ͘ ���ƉƉƌŽƉƌŝĂƚĞ�
ƐŽƉŚŝƐƟĐĂƟŽŶ�ŽĨ�ŐŽǀ ĞƌŶĂŶĐĞ�ƌĞƐŽƵƌĐĞƐ�ĂŶĚ�ŝŶƚĞƌŶĂů�ĐŽŶƚƌŽů�
mechanisms, as well as human and technical resources, will vary
depending on the nature, scale and complexity of a firm's 
business (including complexity of investment strategies and
ĂĐƟǀ ŝƟĞƐ�ƉƵƌƐƵĞĚ͕ �ƚŚĞ�ŐĞŽŐƌĂƉŚŝĐĂů�ĚŝƐƚƌŝďƵƟŽŶ�ŽĨ�ĂĐƟǀ ŝƟĞƐ͕ �ƚŚĞ�
ƚǇƉĞ�ĂŶĚ�ƌĂŶŐĞ�ŽĨ�ĨƵŶĐƟŽŶƐͬ ƐĞƌǀ ŝĐĞƐ�ƉĞƌĨŽƌŵĞĚ�ŝŶƚĞƌŶĂůůǇ�Žƌ�
outsourced, and the expected number and type of investors).

�ŶǇ�ĚĞƌŽŐĂƟŽŶ�ŽĨ�ĞǆĞŵƉƟŽŶ�ĨƌŽŵ�ŐĞŶĞƌĂů�ƌĞƋƵŝƌĞŵĞŶƚƐ�ƚŽ�
ĞƐƚĂďůŝƐŚ�ŝŶƚĞƌŶĂů�ĐŽŶƚƌŽů�ĨƵŶĐƟŽŶƐ�ǁ ŝƚŚ�ĚĞĚŝĐĂƚĞĚ�ƐƚĂī �
ŝŶĚĞƉĞŶĚĞŶƚ�ĨƌŽŵ�ŽƉĞƌĂƟŽŶĂů�ĨƵŶĐƟŽŶƐ�ŵƵƐƚ�ďĞ�ĚƵůǇ�ũƵƐƟĮ ĞĚ�
ďĂƐĞĚ�ŽŶ�ƚŚĞ�ƉƌŝŶĐŝƉůĞ�ŽĨ�ƉƌŽƉŽƌƟŽŶĂůŝƚǇ͘��
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dŚĞƌĞ�ĂƌĞ�ŶŽ�ĚĞƌŽŐĂƟŽŶƐ�Žƌ�ĞǆĞŵƉƟŽŶƐ�ĞǆƉĞĐƚĞĚ�ŝŶ�ƌĞůĂƟŽŶ�ƚŽ�
ŝŶƚĞƌŶĂů�ĐŽŶƚƌŽů�ĨƵŶĐƟŽŶƐ�ǁ ŚĞƌĞ�Į ƌŵƐ�ĂƌĞ�ŽĨ�ΗƐŝŐŶŝĮ ĐĂŶƚ�ƐŝǌĞ�Žƌ�
ŚĂǀ Ğ�Ă�ďƌŽĂĚ�Žƌ�ĐŽŵƉůĞǆ�ƌĂŶŐĞ�ŽĨ�ĂĐƟǀ ŝƟĞƐΗ͘

Outsourcing

dŚĞ�ŽƵƚƐŽƵƌĐŝŶŐ�ŽĨ�ĐƌŝƟĐĂů�ĂŶĚ�ŝŵƉŽƌƚĂŶƚ�ĨƵŶĐƟŽŶƐ�ŝƐ�ĐƵƌƌĞŶƚůǇ�
subject to strict requirements – ƐĞĞ��ƌƟĐůĞ�ϭϰ͘ ϭ�ŽĨ�ƚŚĞ�D ŝ&/��
/ŵƉůĞŵĞŶƟŶŐ��ŝƌĞĐƟǀ Ğ�ĂŶĚ�ƉƌŽƐƉĞĐƟǀ ĞůǇ��ƌƟĐůĞ�ϯϭ�ŽĨ�D ŝ&/��//�
�ĞůĞŐĂƚĞĚ�ZĞŐƵůĂƟŽŶ͘ ���^D ��ŝŶĚŝĐĂƚĞ�ƚŚĂƚ�ŽƵƚƐŽƵƌĐŝŶŐ�
ĂƌƌĂŶŐĞŵĞŶƚƐ�ƐŚŽƵůĚ�ŶŽƚ�ĐƌĞĂƚĞ�ƵŶĚƵĞ�ŽƉĞƌĂƟŽŶĂů�ƌŝƐŬƐ�Žƌ�ŝŵƉĂŝƌ�
ƚŚĞ�ƋƵĂůŝƚǇ�ĂŶĚ�ŝŶĚĞƉĞŶĚĞŶĐĞ�ŽĨ�Ă�Į ƌŵΖƐ�ĂĐƟǀ ŝƟĞƐ�ĂŶĚ�ŝŶƚĞƌŶĂů�
controls or the ability of the investment firm and regulator to 
supervise compliance with regulatory requirements.

KƌŐĂŶŝƐĂƟŽŶĂů�ƉŽůŝĐŝĞƐ�ĂŶĚ�ƉƌŽĐĞĚƵƌĞƐ�ǁ ŝůů�ŶĞĞĚ�ƚŽ�ďĞ�ƌĞǀ ŝĞǁ ĞĚ�ĂƐ�
part of MiFID projects in any event. ESMA emphasise that it is not
just sufficient to undertake assessments of whether there is any 
breach of regulatory requirements, but provide control and
challenge to the quality and performance of services outsourced,
and carry out their own qualified analysis.  The quality of service 
received should be assessed.

�ŐĂŝŶ͕ �ƚŚĞƌĞ�ŝƐ�Ă�ǁ ŝƐŚ�ƚŽ�ƐĞĞŬ�ŽďũĞĐƟǀ Ğ�ƌĞĂƐŽŶƐ�ĨŽƌ�ƚŚĞ�ŽƵƚƐŽƵƌĐŝŶŐ�
ĂƌƌĂŶŐĞŵĞŶƚƐ�ƐŽ�Į ƌŵƐ�ĚŽ�ŶŽƚ�ĐƌĞĂƚĞ�ůĞƩ ĞƌďŽǆ�ĞŶƟƟĞƐ�Žƌ�
ĐŝƌĐƵŵǀ ĞŶƚ�ƚŚĞ�D ŝ&/��ĨƌĂŵĞǁ ŽƌŬ�ĂŶĚ�ƚŚĞ�ƌĞƐƉŽŶƐŝďŝůŝƟĞƐ�ŽĨ�
investment firms.  (Paragraph 34 of the Opinion makes this clear.)  
A firm's analysis of reasons should be based on the firm's 
ĚĞƐĐƌŝƉƟŽŶƐ�ĂďŽƵƚ�ƚŚĞ�ĞǆƉĞĐƚĞĚ�ďĞŶĞĮ ƚƐ�ŽĨ�ƚŚĞ�ĞŶǀ ŝƐĂŐĞĚ�
ŽƵƚƐŽƵƌĐŝŶŐ�ĂƌƌĂŶŐĞŵĞŶƚ�ĐŽŵƉĂƌĞĚ�ƚŽ�ƚŚĞ�ĞƐƟŵĂƚĞĚ�ĐŽƐƚƐ�ŽĨ�
ƉĞƌĨŽƌŵŝŶŐ�ƚŚĞ�ŽƵƚƐŽƵƌĐĞĚ�ĨƵŶĐƟŽŶƐ�ŝŶƚĞƌŶĂůůǇ͕�ĂŶĚ�ƚĂŬŝŶŐ�ŝŶƚŽ�
ĐŽŶƐŝĚĞƌĂƟŽŶ�ƚŚĞ�ĐŽƐƚƐ�ŽĨ�ĐĂƌƌǇŝŶŐ�ŽƵƚ�ĚƵĞ�ĚŝůŝŐĞŶĐĞ�ĂŶĚ�
ŵŽŶŝƚŽƌŝŶŐ�ƚŚĞ�ƌŝƐŬƐ�ŝŶǀ Žůǀ ĞĚ�ǁ ŝƚŚ�ƚŚĞ�ŽƵƚƐŽƵƌĐŝŶŐ�ĨƵŶĐƟŽŶ�ŽŶ�ĂŶ�
ŽŶŐŽŝŶŐ�ďĂƐŝƐ͘ ��;ZĞĨĞƌĞŶĐĞ�ŝƐ�ŵĂĚĞ�ƚŽ��ƌƟĐůĞ�ϭϰ;ϮͿ�ŽĨ�ƚŚĞ�D ŝ&/��
/ŵƉůĞŵĞŶƟŶŐ��ŝƌĞĐƟǀ Ğ�ĂŶĚ�ƉƌŽƐƉĞĐƟǀ ĞůǇ��ƌƟĐůĞ�ϯϭ;ϮͿ�ŽĨ�D ŝ&/��//�
�ĞůĞŐĂƚĞĚ�ZĞŐƵůĂƟŽŶ͘ Ϳ

t ŚĞƌĞ�ƚŚĞ�ĚĞůĞŐĂƟŽŶ�ŝƐ�ƉƵƚ�ŝŶ�ƚŚĞ�ƐĂŵĞ�ĐŽƌƉŽƌĂƚĞ�ŐƌŽƵƉ͕ �
regulators should assess the due diligence which firms carry out in 
ŵŽƌĞ�ĚĞƚĂŝů�ĂŶĚ�ďĞ�ƐĂƟƐĮ ĞĚ�ƚŚĂƚ�ƚŚĞƌĞ�ĂƌĞ�ŽďũĞĐƟǀ Ğ�ƌĞĂƐŽŶƐ�
ĚĞƐƉŝƚĞ�ƚŚĞ�ĂĚĚŝƟŽŶĂů�ĐŽŶŇŝĐƚƐ�ŽĨ�ŝŶƚĞƌĞƐƚ�ǁ ŚŝĐŚ�ƐƵĐŚ�ĂŶ�
outsourcing structure may entail.

Clearly there should be a review of conflicts of interest policies 
ĂŶĚ�ƉƌŽĐĞĚƵƌĞƐ�ƚŽ�ĞŶƐƵƌĞ�Ğī ĞĐƟǀ Ğ�ŵĂŶĂŐĞŵĞŶƚ�ŽĨ�ĐŽŶŇŝĐƚƐ͕ �
including relevant disclosures to clients. ESMA emphasise that
ƚŚŝƐ�ŝƐ�ƉĂƌƟĐƵůĂƌůǇ�ŝŵƉŽƌƚĂŶƚ�ǁ ŚĞƌĞ�ƚŚĞ��h�Į ƌŵƐ�ŽƵƚƐŽƵƌĐĞ�
ĨƵŶĐƟŽŶƐ�ĂŶĚ�ƐĞƌǀ ŝĐĞƐ�ƚŽ�ĞŶƟƟĞƐ�ǁ ŚŝĐŚ�ĂƌĞ�ƉĂƌƚ�ŽĨ�ƚŚĞ�ƐĂŵĞ�
ĐŽƌƉŽƌĂƚĞ�ŐƌŽƵƉ͘ ���^D ��ƐƵŐŐĞƐƚ�ƚŚĂƚ�ŽŶĞ�ǀ ŝĂďůĞ�ƌŝƐŬ�ŵŝƟŐĂƟŽŶ�
measure could be to have a sufficient number of non-ĞǆĞĐƵƟǀ Ğ�
ŵĞŵďĞƌƐ�ƐƵƉĞƌǀ ŝƐŝŶŐ�ƚŚĞ�ŽƵƚƐŽƵƌĐŝŶŐ�ĨƵŶĐƟŽŶƐ�ƚŚĂƚ�ĂƌĞ�
independent from the parent undertaking and other group
ĞŶƟƟĞƐ͘ ��KŶĞ�ĐĂŶ�ƐĞĞ�ƚŚĞ�ƌŽůĞ�ŽĨ�ŶŽŶ-ĞǆĞĐƵƟǀ Ğ�ŵĞŵďĞƌƐ�
increasing.

A point relevant to Brexit consequences is that ESMA indicate that
outsourcing to non-�h�ĞŶƟƟĞƐ�ŝƐ�ƚŚŽƵŐŚƚ�ƚŽ�ŵĂŬĞ�Žǀ ĞƌƐŝŐŚƚ�ĂŶĚ�
ƐƵƉĞƌǀ ŝƐŝŽŶ�ŽĨ�ŽƵƚƐŽƵƌĐĞĚ�ĨƵŶĐƟŽŶƐ�"more difficult". Regulators
ĂƌĞ�ƚŚĞƌĞĨŽƌĞ�ĂƐŬĞĚ�ƚŽ�Őŝǀ Ğ�ƐƉĞĐŝĂů�ĐŽŶƐŝĚĞƌĂƟŽŶ�ƚŽ�ƐƵĐŚ�

outsourcing arrangements and risks arising from them.

Due diligence

Due diligence processes must be followed.

t ƌŝƩ ĞŶ�ĐŽŶƚƌĂĐƚƵĂů�ĂƌƌĂŶŐĞŵĞŶƚƐ�ŶĞĞĚ�ƚŽ�ďĞ�ĂĚĞƋƵĂƚĞ�ĨŽƌ�ƚŚĞ�
ƉƵƌƉŽƐĞ͘��dŚĞǇ�ƐŚŽƵůĚ�ďĞ�ƐƉĞĐŝĮ Đ�ĨŽƌ�ƚŚĞ�ƚĂƐŬƐ�ĂŶĚ�ĂĐƟǀ ŝƟĞƐ�
outsourced and ensure firms have the right to enquire, inspect, 
access and instruct such providers as well as terminate contracts
Ăƚ�ƐŚŽƌƚ�ŶŽƟĐĞ�ǁ ŚĞƌĞ�ƚŚŝƐ�ŝƐ�ũƵƐƟĮ ĞĚ�ƚŽ�ƐĂĨĞŐƵĂƌĚ�ƚŚĞ�ďĞƐƚ�
interests of clients. Regulators are asked to verify, and
investment firms must ensure, that service providers have the 
ƌĞůĞǀ ĂŶƚ�ĂƵƚŚŽƌŝƐĂƟŽŶ�ƌĞƋƵŝƌĞĚ�ďǇ�ůĂǁ �ƚŽ�ƉĞƌĨŽƌŵ�ƚŚĞ�ŽƵƚƐŽƵƌĐĞĚ�
ĨƵŶĐƟŽŶƐͬ ƐĞƌǀ ŝĐĞƐ�ĂŶĚ�ƚŚĂƚ�ĨƵŶĐƟŽŶƐͬ ƐĞƌǀ ŝĐĞƐ�ĂƌĞ�ƉƌŽǀ ŝĚĞĚ�ŝŶ�
compliance with all applicable EU requirements (including
ĐŽŶĮ ĚĞŶƟĂůŝƚǇ�ŽĨ�ŝŶĨŽƌŵĂƟŽŶ͕ �ĚĂƚĂ�ƉƌŽƚĞĐƟŽŶ͕ �ƐĂĨĞŐƵĂƌĚŝŶŐ�ŽĨ�
client assets etc). Contractual arrangements must ensure that
ƚŚĞ�ƐĞƌǀ ŝĐĞ�ƉƌŽǀ ŝĚĞƌ�ƉĞƌĨŽƌŵƐ�ƚŚĞ�ŽƵƚƐŽƵƌĐĞĚ�ĨƵŶĐƟŽŶƐͬ ƐĞƌǀ ŝĐĞƐ�
ŝŶ�ĐŽŵƉůŝĂŶĐĞ�ǁ ŝƚŚ�ƚŚĞ�D ŝ&/��ĨƌĂŵĞǁ ŽƌŬ�Ăƚ�Ăůů�ƟŵĞƐ͘ ��t ŚĞƌĞ�ƚŚĞ�
service provider might not be subject to equivalent legal and
ƌĞŐƵůĂƚŽƌǇ�ŽďůŝŐĂƟŽŶƐ͕ �ƚŚŝƐ�ŚĞŝŐŚƚĞŶƐ�ƚŚĞ�ƌŝƐŬƐ�ŽĨ�ŽŶŐŽŝŶŐ�ĂŶĚ�
permanent compliance with the EU rules.

�ŽŵƉůŝĂŶĐĞ�ĂŶĚ�ŝŶƚĞƌŶĂů�ĂƵĚŝƚ�ĨƵŶĐƟŽŶƐ�ŵƵƐƚ�ĐĂƌƌǇ�ŽƵƚ�ƌĞŐƵůĂƌ�
ĐŽŶƚƌŽůƐ�ǁ ŝƚŚ�ƌĞƐƉĞĐƚ�ƚŽ�ƚŚĞ�ĐŽŵƉůŝĂŶĐĞ�ĂŶĚ�Ğī ĞĐƟǀ ĞŶĞƐƐ�ŽĨ�
outsourcing and monitoring mechanisms, and report their
findings to the governing body and, where it exists, the 
ƐƵƉĞƌǀ ŝƐŽƌǇ�ĨƵŶĐƟŽŶƐ͘ ��KƵƚƐŽƵƌĐŝŶŐ�ƚŽ�ŶŽŶ-EU affiliated or not 
ĞŶƟƟĞƐ�ƐŚŽƵůĚ�ŶŽƚ�ƌĞƐƵůƚ�ŝŶ�Ă�ƐŝƚƵĂƟŽŶ�ǁ ŚĞƌĞ�ƚŚĞ�ƐĐŽƉĞ�ĂŶĚ�
ŝŶĚĞƉĞŶĚĞŶĐĞ�ŽĨ�ŝŶƚĞƌŶĂů�ĐŽŶƚƌŽů�ĨƵŶĐƟŽŶƐ�ŝƐ�ŝŵƉĂŝƌĞĚ�Žƌ�ǁ ŚĞƌĞ�
there are fewer visits due to geographical issues.

dŚĞƌĞ�ŵƵƐƚ�ďĞ�ĐŽŶƟŶŐĞŶĐǇ�ƉůĂŶŶŝŶŐ�ŝŶ�ƉůĂĐĞ͘��

ZĞŐƵůĂƚŽƌƐ�ŵƵƐƚ�ŚĂǀ Ğ�ĂĐĐĞƐƐ�ƚŽ�Ăůů�ŝŶĨŽƌŵĂƟŽŶ�ŶĞĐĞƐƐĂƌǇ�ƚŽ�
ƐƵƉĞƌǀ ŝƐĞ�ĐŽŵƉůŝĂŶĐĞ�ŽĨ�ƚŚĞ�ƉĞƌĨŽƌŵĂŶĐĞ�ŽĨ�ŽƵƚƐŽƵƌĐĞĚ�ĨƵŶĐƟŽŶƐ�
with the MiFID framework.

Substance and outsourcing of critical functions/services

As regards substance, there is use of that much overused phrase
ƚŚĂƚ�Ă�D ŝ&/��Į ƌŵ�ŵƵƐƚ�ŶŽƚ�ďĞĐŽŵĞ�Ă�ůĞƩ ĞƌďŽǆ�ĞŶƟƚǇ�- picking up
ŽŶ�ƚŚĞ�ůĞƩ ĞƌďŽǆ�ǁ ŽƌĚŝŶŐ�ŝŶĐůƵĚĞĚ�ŝŶ�ZĞĐŝƚĂů�ϭϵ�ŽĨ�ƚŚĞ�D ŝ&/� I
/ŵƉůĞŵĞŶƟŶŐ��ŝƌĞĐƟǀ Ğ�;ϮϬϬϲ ͬ ϳ ϯ ͬ ��Ϳ͘�

Paragraph 43 of the Opinion indicates that a firm should 
ƚŚĞƌĞĨŽƌĞ�ŶŽƚ�ŽƵƚƐŽƵƌĐĞ�ƐĞƌǀ ŝĐĞƐͬ ĨƵŶĐƟŽŶƐ�ƚŽ�ĂŶ�ĞǆƚĞŶƚ�ƚŚĂƚ�ŝƚ�
ĞǆĐĞĞĚƐ�ďǇ�Ă�ƐƵďƐƚĂŶƟĂů�ŵĂƌŐŝŶ�ƚŚĞ�ƐĞƌǀ ŝĐĞƐͬ ĨƵŶĐƟŽŶƐ�ƉĞƌĨŽƌŵĞĚ�
internally.

Investment firms should dedicate appropriate internal human 
ĂŶĚ�ƚĞĐŚŶŝĐĂů�ƌĞƐŽƵƌĐĞƐ�ĂŶĚ�ĞǆƉĞƌƟƐĞ�ƚŽ�ƚŚĞ�ƐƵƉĞƌǀ ŝƐŝŽŶ�ŽĨ�
service providers and ensure that all individuals involved have the
ƐŬŝůůƐ͕ �ŬŶŽǁ ůĞĚŐĞ͕�ĞǆƉĞƌŝĞŶĐĞ�ĂŶĚ�ƟŵĞ�ĐŽŵŵŝƚŵĞŶƚ�ƚŽ�ŵŽŶŝƚŽƌ�
Ğī ĞĐƟǀ ĞůǇ�ƐĞƌǀ ŝĐĞ�ƉƌŽǀ ŝĚĞƌƐ�ĂŶĚ�ďĞ�ĂďůĞ�ƚŽ�ĐŽŶƐƚƌƵĐƟǀ ĞůǇ�
challenge them. It is thought unlikely that a single person has
ƐƵĸ ĐŝĞŶƚ�ŬŶŽǁ ůĞĚŐĞ�ĂŶĚ�ĞǆƉĞƌŝĞŶĐĞ�ĂŶĚ�ƟŵĞ�ƚŽ�ŵŽŶŝƚŽƌ�Ă�ďƌŽĂĚ�
ƌĂŶŐĞ�ŽĨ�ƐĞƌǀ ŝĐĞƐͬ ĨƵŶĐƟŽŶƐ�ŝŶ�ĂŶ�Ğī ĞĐƟǀ Ğ�ŵĂŶŶĞƌ͕�ƐŽ�ĂŶǇ�ƐƵĐŚ�

ESMA’s July opinions
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ƉƌŽƉŽƐĂů�ǁ ŽƵůĚ�ƌĞƋƵŝƌĞ�ĐĂƌĞĨƵů�ĐŽŶƐŝĚĞƌĂƟŽŶ�ďǇ�ƚŚĞ�ƌĞůĞǀ ĂŶƚ�
ƌĞŐƵůĂƚŽƌ͘��ZĞŐƵůĂƚŽƌƐ�ĂƌĞ�ĂůƐŽ�ĂƐŬĞĚ�ƚŽ�ƉĂǇ�ƉĂƌƟĐƵůĂƌ�ĂƩ ĞŶƟŽŶ�ƚŽ�
ƚŚĞ�ĞǆƚĞŶƚ�ƚŽ�ǁ ŚŝĐŚ�ŝŶǀ ĞƐƚŵĞŶƚ�Į ƌŵƐ͕ �ƉĂƌƟĐƵůĂƌůǇ�ƚŚŽƐĞ�ĂĚŽƉƟŶŐ�
online business models, are reliant on technology and/or bespoke
/d�ƐǇƐƚĞŵƐ�ƚŽ�ƵŶĚĞƌƐƚĂŶĚ�ǁ ŚĞƚŚĞƌ�ƚŚŝƐ�ƉƌĞƐĞŶƚƐ�Ă�ƌŝƐŬ�ƚŽ�ĐŽŶƟŶƵŝƚǇ�
of services.

dŚĞ�KƉŝŶŝŽŶ�ŵĂǇ�ďĞ�ƌĞĂĚ�ƚŽ�ƐƵŐŐĞƐƚ�ƚŚĂƚ�ĚĞůĞŐĂƟŽŶ�ŽĨ��h�
ƉŽƌƞŽůŝŽ�ŵĂŶĂŐĞŵĞŶƚ�ŽƵƚƐŝĚĞ�ŽĨ�ƚŚĞ��h�ŵĂǇ�ďĞ�ǀ ŝĞǁ ĞĚ�ǁ ŝƚŚ�
ƐƵƐƉŝĐŝŽŶ͘ �t ŚĞƌĞ�Ă�Į ƌŵ�ŝŶƚĞŶĚƐ�ƚŽ�ŽƵƚƐŽƵƌĐĞ�ƉŽƌƞŽůŝŽ�
ŵĂŶĂŐĞŵĞŶƚ�ĨƵŶĐƟŽŶƐ�ƚŽ�ŶŽŶ-�h�ĞŶƟƟĞƐ�ǁ ŝƚŚ�ƌĞƐƉĞĐƚ�ƚŽ�
ƉŽƌƞŽůŝŽƐ�ŝŶǀ ĞƐƟŶŐ�ŝŶƐƚƌƵŵĞŶƚƐ�ŝƐƐƵĞĚ�ďǇ��h�ŝƐƐƵĞƌƐ�Žƌ�ƉŽƌƞŽůŝŽƐ�
ŽĨ�ĐŽůůĞĐƟǀ Ğ�ŝŶǀ ĞƐƚŵĞŶƚ�ƵŶĚĞƌƚĂŬŝŶŐƐ�ůŽĐĂƚĞĚ�ŝŶ��h�D ĞŵďĞƌ�
ƚ̂ĂƚĞƐ͕ ��^D ��ƐĞĞŵ�ƚŽ�ďĞ�ƐĐĞƉƟĐĂů�ƚŚĂƚ�ƐƵĐŚ�ŽƵƚƐŽƵƌĐŝŶŐ�

arrangements to non-�h�ĞŶƟƟĞƐ�ǁ ŽƵůĚ�ďĞ�ĂƉƉƌŽƉƌŝĂƚĞ�ĂŶĚ�
ŽďũĞĐƟǀ ĞůǇ�ũƵƐƟĮ ĞĚ͘

Where an investment firm outsources on boarding processes, the 
nature of controls to oversee and assess the performance of
service providers should be considered: this may be a reason to
ǁ ŝƚŚŚŽůĚ�ĂƵƚŚŽƌŝƐĂƟŽŶ�ǁ ŚĞƌĞ�Ă�Į ƌŵ�ĐĂŶŶŽƚ�ĂƉƉƌŽƉƌŝĂƚĞůǇ�
ĚĞŵŽŶƐƚƌĂƚĞ�ĂŶĚ�ĞŶƐƵƌĞ�Ğī ĞĐƟǀ Ğ�Žǀ ĞƌƐŝŐŚƚ͘

Where there is outsourcing, it should be noted that senior
ŵĂŶĂŐĞŵĞŶƚ�ƌĞƐƉŽŶƐŝďŝůŝƟĞƐ�ĐĂŶŶŽƚ�ďĞ�ĚĞůĞŐĂƚĞĚ�ĂŶĚ�ƚŚĞ�
ŝŵƉŽƌƚĂŶĐĞ�ĂŶĚ�ƌĞƋƵŝƌĞĚ�ŝŶǀ Žůǀ ĞŵĞŶƚ�ŽĨ�ŝŶƚĞƌŶĂů�ĐŽŶƚƌŽů�ĨƵŶĐƟŽŶƐ�
ŽĨ�Ă�Į ƌŵΖƐ�ŽƉĞƌĂƟŽŶƐ�ĂŶĚ�ŬĞǇ�ĚĞĐŝƐŝŽŶƐ�ƵƐƵĂůůǇ�ŶĞĐĞƐƐŝƚĂƚĞƐ�Ă�ůŽĐĂů�
presence. So regulators should expect certain roles, such as those
exercising significant influence over the investment firm's conduct, 
ĞŝƚŚĞƌ�ŶŽƚ�ďĞ�ŽƵƚƐŽƵƌĐĞĚ�Žƌ�ĂůƚĞƌŶĂƟǀ ĞůǇ�ďĞ�ƉĞƌĨŽƌŵĞĚ�ŝŶ�ƚŚĞ�
home Member State.  If that is not the case, the firm must 
ĂƉƉƌŽƉƌŝĂƚĞůǇ�ĚĞŵŽŶƐƚƌĂƚĞ�ƚŚĂƚ�ƚŚĞ��h�ĞŶƟƚǇ�ƉƌŽǀ ŝĚŝŶŐ�ƚŚĞ�
ĨƵŶĐƟŽŶƐ�ŚĂƐ�ƚŚĞ�ƌĞƋƵŝƌĞĚ�ŬŶŽǁ ůĞĚŐĞ͕�ĞǆƉĞƌŝĞŶĐĞ�ĂŶĚ�ĞǆƉĞƌƟƐĞ�
and is up to date with the EU regulatory framework, and the
ŽƵƚƐŽƵƌĐŝŶŐ�ǁ ŝůů�ŶŽƚ�ŝŵƉĂŝƌ�ƚŚĞ�Ğī ĞĐƟǀ ĞŶĞƐƐ�ŽĨ�ƚŚĞƐĞ�ĨƵŶĐƟŽŶƐ͘

Another point to note, given the prospect of Brexit, is paragraph
ϰϳ �ŽĨ�ƚŚĞ�KƉŝŶŝŽŶ͘ ���^D ��ŝŶĚŝĐĂƚĞ�ƚŚĂƚ�ĐĞƌƚĂŝŶ�ŬĞǇ�ĨƵŶĐƟŽŶƐ�
ƐŚŽƵůĚ�ďĞ�ŽƵƚƐŽƵƌĐĞĚ�ŽƵƚƐŝĚĞ�ƚŚĞ��h�ŽŶůǇ�ƵŶĚĞƌ�ƐƚƌŝĐƚ�ĐŽŶĚŝƟŽŶƐ͕ �
given that ESMA take the view that such outsourcing is very likely
ƚŽ�ĞŶĚĂŶŐĞƌ�ƌŽďƵƐƚ�ŝŶƚĞƌŶĂů�ŐŽǀ ĞƌŶĂŶĐĞ�ĂŶĚ�ƐŽƵŶĚ�ĂŶĚ�Ğī ĞĐƟǀ Ğ�
ƌŝƐŬ�ŵĂŶĂŐĞŵĞŶƚ͕ �Žƌ�ƚŚĞ�ŽƉĞƌĂƟŽŶĂů�ŝŶĚĞƉĞŶĚĞŶĐĞ�ŽĨ�ƚŚĞ�
ŝŶǀ ĞƐƚŵĞŶƚ�Į ƌŵ͕ �ĂŶĚ�ƚŚĞƌĞĨŽƌĞ�ƵŶĚĞƌŵŝŶĞ�ƚŚĞ�D ŝ&/��ƉĂƐƐƉŽƌƟŶŐ�
regime.

/Ŷ�ƚŚĞ�ĐĂƐĞ�ŽĨ�ƵŶĚĞƌǁ ƌŝƟŶŐ�ĂŶĚ�ƉůĂĐŝŶŐ�ĂĐƟǀ ŝƟĞƐ�Žƌ�ĞǆĞĐƵƟŽŶ�
services to be provided to EU clients, while certain back office 
ĨƵŶĐƟŽŶƐ�ĐŽƵůĚ�ďĞ�ŽƵƚƐŽƵƌĐĞĚ�ƚŽ�ŶŽŶ-�h�ĞŶƟƟĞƐ�;ƐƵďũĞĐƚ�ƚŽ�ƚŚĞ�
full compliance of MiFID requirements and outsourcing), the
ŵĂƌŬĞƟŶŐ�ĂŶĚ�ƚŚĞ�ƉĞƌĨŽƌŵĂŶĐĞ�ŽĨ�ƵŶĚĞƌǁ ƌŝƟŶŐͬ ƉůĂĐŝŶŐ�ƐĞƌǀ ŝĐĞƐ�
Žƌ�ĞǆĞĐƵƟŽŶ�ƐĞƌǀ ŝĐĞƐ�;ŝŶĐůƵĚŝŶŐ�ĐůŝĞŶƚ�ĨĂĐŝŶŐ�Žƌ�ƌŝƐŬ�ŵĂŶĂŐĞŵĞŶƚ�
ĨƵŶĐƟŽŶƐͿ�ƐŚŽƵůĚ�ŝŶ�ƉƌŝŶĐŝƉůĞ�ďĞ�ƉĞƌĨŽƌŵĞĚ�ŝŶƚĞƌŶĂůůǇ�ďǇ�ƚŚĞ�
investment firm or EU service providers.  "Outsourcing of order
ĞǆĞĐƵƟŽŶ�ĨƵŶĐƟŽŶƐ�ƚŽ�ŶŽŶ-�h�ĞŶƟƟĞƐ�ƐŚŽƵůĚ�ŶŽƚ�ŽĐĐƵƌ�ǁ ŚĞƌĞ�
ƚŚĞ�ŝŶǀ ĞƐƚŵĞŶƚ�Į ƌŵ�ĐĂŶŶŽƚ�ƐĂƟƐĨǇ�ƚŚĂƚ�ŝƚ�ĐŽŵƉůŝĞƐ�ǁ ŝƚŚ�ŝƚƐ�Žǁ Ŷ�
Žǀ ĞƌĂƌĐŚŝŶŐ�ďĞƐƚ�ĞǆĞĐƵƟŽŶ�ŽďůŝŐĂƟŽŶƐ͘ Η��An investment firm's 
ŽƵƚƐŽƵƌĐŝŶŐ�ƐĂĨĞŬĞĞƉŝŶŐ�ĨƵŶĐƟŽŶƐ�ƐŚŽƵůĚ�ƉĂǇ�ƉĂƌƟĐƵůĂƌ�ĂƩ ĞŶƟŽŶ�
to the service provider's local laws and how these may impact its
ĚƵƟĞƐ�ƚŽ��h�ĐůŝĞŶƚƐ�ĂŶĚ�ƚŚĞŝƌ�ƌŝŐŚƚƐ�ƚŽ�ĂĐĐĞƐƐ�Žǁ Ŷ�ĂƐƐĞƚƐ͕ �

especially in the case of insolvency of the service provider (or any
sub-contractor).

Any outsourcing to the cloud should be implemented in the
ŵĂŶŶĞƌ�ƚŚĂƚ�ĐŽŵƉůŝĞƐ�ǁ ŝƚŚ�ĂƉƉůŝĐĂďůĞ��ƵƌŽƉĞĂŶ�ůĞŐŝƐůĂƟŽŶ�ĂŶĚ�
regulators must be allowed to perform its supervisory roles, and
ƐŽ�ĂŶǇ�ĞŶĐƌǇƉƟŽŶ�ŬĞǇƐ�ƐŚŽƵůĚ�Ăůǁ ĂǇƐ�ďĞ�ƉƌŽǀ ŝĚĞĚ�ǁ ŚĞƌĞ�
requested.

Non EU branches

Clearly there is a concern about using non-EU branches to get
ĂƌŽƵŶĚ�ƚŚĞ�ƉƌŽǀ ŝƐŝŽŶƐ�ǁ ŚŝĐŚ�ǁ ŽƵůĚ�ĂƉƉůǇ�ƚŽ�Ă�ĚĞůĞŐĂƟŽŶ͘ ��hƐĞ�ŽĨ�
non-�h�ďƌĂŶĐŚĞƐ�ŵƵƐƚ�ďĞ�ďĂƐĞĚ�ŽŶ�ŽďũĞĐƟǀ Ğ�ƌĞĂƐŽŶƐ�ůŝŶŬĞĚ�ƚŽ�
the services provided in the non-�h�ũƵƌŝƐĚŝĐƟŽŶ�ĂŶĚ�ƐŚŽƵůĚ�ŶŽƚ�
ƌĞƐƵůƚ�ŝŶ�Ă�ƐŝƚƵĂƟŽŶ�ǁ ŚĞŶ�ƐƵĐŚ�ŶŽŶ-EU branches perform material
ĨƵŶĐƟŽŶƐ�Žƌ�ƉƌŽǀ ŝĚĞ�ƐĞƌǀ ŝĐĞƐ�ďĂĐŬ�ŝŶƚŽ�ƚŚĞ��h ͘ ��dŚĞ�ĞǆĂŵƉůĞ�ŽĨ�
ůŽĐĂů�ŵĂƌŬĞƟŶŐ�ƐƵƉƉŽƌƚ�ŝƐ�ŵĞŶƟŽŶĞĚ͕ �ƐŽ�ůŝŵŝƚĞĚ�ƵƐĞ�ŽĨ�ďƌĂŶĐŚĞƐ�
is expected.

Effective supervision

ESMA suggest that the EU 27 regulators should ensure that the
Į ƌŵƐ�ĐŽŵƉůǇ�ǁ ŝƚŚ��h�ůĞŐŝƐůĂƟŽŶ�ŽŶ�Ă�ĐŽŶƟŶƵŽƵƐ�ďĂƐŝƐ�ŝŶĐůƵĚŝŶŐ�
ƐƵĐŚ��h�ůĞŐŝƐůĂƟŽŶ�ƌĞůĂƟŶŐ�ƚŽ�ŽƵƚƐŽƵƌĐŝŶŐ͘��ZĞŐƵůĂƚŽƌƐ�ĂƌĞ�
expected:

 ŶŽƚ�ƚŽ�ŐƌĂŶƚ�Žƌ�ǁ ŝƚŚĚƌĂǁ �ĂƵƚŚŽƌŝƐĂƟŽŶ�ŝĨ�ůĂǁ Ɛ͕ �ƌĞŐƵůĂƟŽŶƐ�Žƌ�

ĂĚŵŝŶŝƐƚƌĂƟǀ Ğ�ƉƌŽǀ ŝƐŝŽŶƐ�ŽĨ�Ă�ƚŚŝƌĚ�ĐŽƵŶƚƌǇ�ŐŽǀ ĞƌŶŝŶŐ�ŽŶĞ�Žƌ�
more natural or legal persons with which the firm has close 
links prevent it from being able to exercise its supervisory
ĨƵŶĐƟŽŶƐ͖

 to understand any commercial arrangements between the
investment firm and another authorised investment firm in 
order to assess how the risks arising will be managed,
ƉĂƌƟĐƵůĂƌůǇ�ǁ ŚĞƌĞ�ĂŌĞƌ��ƌĞǆŝƚ�ƚŚĞ�h<�ŝŶǀ ĞƐƚŵĞŶƚ�Į ƌŵ�ǁ ŽƵůĚ�
ďĞĐŽŵĞ�Ă�ƚŚŝƌĚ�ĐŽƵŶƚƌǇ�Į ƌŵ͘ ��dŚĞ�ŽďũĞĐƟǀ Ğ�ŚĞƌĞ�ŝƐ�ƚŽ�ĞŶƐƵƌĞ�
that the relevant MiFID conduct of business and
ŽƌŐĂŶŝƐĂƟŽŶĂů�ƌĞƋƵŝƌĞŵĞŶƚƐ�ǁ ŝůů�ďĞ�ŵĞƚ�ĂŶĚ�ƚŽ�ĞŶƐƵƌĞ�ƚŚĂƚ�Ăůů�
ƉĂƌƟĞƐ�ŝŶǀ Žůǀ ĞĚ�ŝŶ�ƚŚĞ�ƉƌŽǀ ŝƐŝŽŶ�ŽĨ�ŝŶǀ ĞƐƚŵĞŶƚ�ƐĞƌǀ ŝĐĞƐ�ĂŶĚ�
ĂĐƟǀ ŝƟĞƐ�ĂƌĞ�ĂƉƉƌŽƉƌŝĂƚĞůǇ�ĂƵƚŚŽƌŝƐĞĚ�ĂŶĚ�ĐŽŶƟŶƵĞ�ƚŽ�ŚĂǀ Ğ�
the right to provide services to EU clients in accordance with
the MiFID framework;

 ƚŽ�Őŝǀ Ğ�ƐƉĞĐŝĂů�ĐŽŶƐŝĚĞƌĂƟŽŶ͕ �ƉŽƐƚ��ƌĞǆŝƚ͕ �ƚŽ�ĂŶǇ�ŽƵƚƐŽƵƌĐŝŶŐ�

ŽĨ�ƉŽƌƞŽůŝŽ�ŵĂŶĂŐĞŵĞŶƚ�ƚŽ�h<�ĞŶƟƟĞƐ�ǁ ŚŝĐŚ�ƐŚŽƵůĚ�ŽŶůǇ�ďĞ�
ƉĞƌŵŝƩ ĞĚ�ǁ ŚĞƌĞ�ƚŚĞ�ĐŽŶĚŝƟŽŶƐ�ƵŶĚĞƌ��ƌƟĐůĞ�ϯϮ�D ŝ&/��//�
�ĞůĞŐĂƚĞĚ�ZĞŐƵůĂƟŽŶ�ĂƌĞ�ŵĞƚ͕ �ŝŶĐůƵĚŝŶŐ�ƚŚĞ�ƌĞƋƵŝƌĞŵĞŶƚ�ƚŚĂƚ�
co-ŽƉĞƌĂƟŽŶ�ĂƌƌĂŶŐĞŵĞŶƚƐ�ďĞƚǁ ĞĞŶ�ƌĞŐƵůĂƚŽƌƐ�ĂŶĚ�ƚŚĞ�h<�
ĐŽŵƉĞƚĞŶƚ�ĂƵƚŚŽƌŝƟĞƐ�ŵƵƐƚ�ďĞ�ŝŶ�ƉůĂĐĞ͘���ƵƌƌĞŶƚ�ŽƵƚƐŽƵƌĐŝŶŐ�
arrangements to UK service providers will need to be
reassessed.

 to carefully monitor third country firms carrying out 

ŝŶǀ ĞƐƚŵĞŶƚ�ĂĐƟǀ ŝƟĞƐ�Žƌ�ƐĞƌǀ ŝĐĞƐ�ŝŶ�ƌĞůĂƟŽŶ�ƚŽ��h�ĐůŝĞŶƚƐ�ĂŶĚ͕ �
whether such services are provided in accordance with the
MiFID II/MiFIR third country regime or whether such third
ĐŽƵŶƚƌǇ�Į ƌŵƐ�ŵŝƐƵƐĞ�ƚŚĞ�ΗĐůŝĞŶƚΖƐ�Žǁ Ŷ�ĞǆĐůƵƐŝǀ Ğ�ŝŶŝƟĂƟǀ ĞΗ�
ĞǆĞŵƉƟŽŶ͘ ��dŚĞƌĞ�ŝƐ�ĐůĞĂƌůǇ�ĐŽŶĐĞƌŶ�ĨƌŽŵ��^D ��ƚŚĂƚ�ƚŚĞ�Žǁ Ŷ�
ŝŶŝƟĂƟǀ Ğ�ǁ ŝůů�ďĞ�ĂŶ�ĂďƵƐĞĚ�ŽƉƟŽŶ͘
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Overall, the recurring themes are that there must be increased
substance from that previously expected for a MiFID firm in a local 
state, and outsourcing arrangements must be reviewed very
ĐĂƌĞĨƵůůǇ͗�Į ƌƐƚ͕ �ƐŽ�ƚŚĂƚ�ƚŚĞ�ƐĞŶŝŽƌ�ŵĂŶĂŐĞƌΖƐ�ƌĞƐƉŽŶƐŝďŝůŝƟĞƐ�ĂŶĚ�
ĐŽŶƚƌŽů�ĨƵŶĐƟŽŶƐ�ĂƌĞ�Ğī ĞĐƟǀ ĞůǇ�ŽƉĞƌĂƚĞĚ�ǀ ŝĂ�ƚŚĞ�ŚŽŵĞ�ŵĞŵďĞƌ�
ƐƚĂƚĞ�ĂŶĚ͕ �ƐĞĐŽŶĚůǇ͕�ƚŽ�ĞŶƐƵƌĞ�ƚŚĂƚ�ĂŶǇ�ĚĞůĞŐĂƟŽŶ�ƚŽ�ŶŽŶ��h�
ĞŶƟƟĞƐ͕ �ǁ ŚŝĐŚ�ǁ ŝůů�ƐŚŽƌƚůǇ�ŝŶĐůƵĚĞ�ƚŚĞ�h<͕ �ĚŽĞƐ�ŶŽƚ�ŝŶ�ĂŶǇ�ǁ ĂǇ�
ƉƌĞĐůƵĚĞ�ĨƵůů�ĂƉƉůŝĐĂƟŽŶ�ŽĨ�ƚŚĞ�D ŝ&/��ĨƌĂŵĞǁ ŽƌŬ͘

ESMA's powers

The impact of these ESMA Opinions will depend on how local
ƌĞŐƵůĂƚŽƌƐ�ƌĞƐƉŽŶĚ�ƚŽ�ƚŚĞŵ�ĂŶĚ�ƉƌŽƐƉĞĐƟǀ ĞůǇ�ŚŽǁ �ĂŶǇ�ƉƌŽƉŽƐĂůƐ�
to enlarge ESMA's powers might progress.

dŚĞƌĞ�ŝƐ�ƉŽƚĞŶƟĂů�ĨŽƌ�ƚŚĞƐĞ�KƉŝŶŝŽŶƐ�ƚŽ�ŚĂǀ Ğ�ƋƵŝƚĞ�Ă�ƐƵďƐƚĂŶƟĂů�
impact on UK asset managers – ƉĂƌƟĐƵůĂƌůǇ�ŝŶ�ƌĞůĂƟŽŶ�ƚŽ�
ĚĞůĞŐĂƟŽŶ�ĂƌƌĂŶŐĞŵĞŶƚƐ�ĨƌŽŵ�>ƵǆĞŵďŽƵƌŐ�ĂŶĚ��ƵďůŝŶ�ĨƵŶĚƐ�ďĂĐŬ�
to the UK.  These impacts though would equally affect the many 
ĚĞůĞŐĂƟŽŶ�ĂƌƌĂŶŐĞŵĞŶƚƐ�ƚŽ�ƚŚŝƌĚ�ĐŽƵŶƚƌŝĞƐ�ǁ ŚŝĐŚ�ĂƌĞ�ĐƵƌƌĞŶƚůǇ�ŝŶ�
place around the world. So pushback to ESMA on some of the
ƚĞƌŵƐ�ŝƐ�ůŝŬĞůǇ�ƚŽ�ďĞ�ƋƵŝƚĞ�ĐŽŶƐŝĚĞƌĂďůĞ�ƐŚŽƵůĚ�Ğī ĞĐƟǀ Ğ�ĚĞůĞŐĂƟŽŶ�
of investment management to third countries be prevented or
hindered.

ESMA’s July opinions
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