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The FCA's original discussion paper on inherently illiquid assets
was i triggered by the events surrounding property fund
suspensions following the Brexit Referendum in June 2016, on
ǁ ŚŝĐŚ�ƚŚĞ�&���ƉƵďůŝƐŚĞĚ�Ă�ŶƵŵďĞƌ�ŽĨ�ƌĞĐŽŵŵĞŶĚĂƟŽŶƐ�ŝŶ�:ƵůǇ�
2017. The FCA's Discussion Paper DP 17/1 was considered in our
briefing paper which can be found here.

The FCA's �ŽŶƐƵůƚĂƟŽŶ� WĂƉĞƌ� ϭϴͬ Ϯϳ now sets out various
proposals aimed at reducing the risks of poor outcomes to retail
investors in open ended funds, specifically non-UCITS retail 
schemes (NURSs) that invest in illiquid assets. It takes into
ĂĐĐŽƵŶƚ� /K^�KΖƐ� ƌĞǀ ŝƐĞĚ� ZĞĐŽŵŵĞŶĚĂƟŽŶƐ� ŽŶ� >ŝƋƵŝĚŝƚǇ� ZŝƐŬ�
D ĂŶĂŐĞŵĞŶƚ� ĨŽƌ��ŽůůĞĐƟǀ Ğ� /Ŷǀ ĞƐƚŵĞŶƚ�^ĐŚĞŵĞƐ� ǁ ŚŝĐŚ� ǁ ĞƌĞ�
updated on 1st &ĞďƌƵĂƌǇ�ϮϬϭϴ�;ĨƌŽŵ�ƚŚĞ�ŽƌŝŐŝŶĂů�ƉƵďůŝĐĂƟŽŶ�ŽĨ�
2013).

dŚŝƐ��ŽŶƐƵůƚĂƟŽŶ�ŚŽǁ Ğǀ Ğƌ�ĨĂŝůƐ�ƚŽ�ƉƌŽŐƌĞƐƐ�ƐŽŵĞ�ŽĨ�ƚŚĞ�ŵŽƌĞ�
ƌĂĚŝĐĂů�ƐŽůƵƟŽŶƐ�ǁ ŚŝĐŚ�ŵŝŐŚƚ�ďĞ�Ăǀ ĂŝůĂďůĞ͕�ĂŶĚ�ŝŶ�ƉĂƌƟĐƵůĂƌ�ƐŽŵĞ�
ŽĨ�ƚŚĞ�ŵŽƌĞ�ĐƌĞĂƟǀ Ğ�ĂƉƉƌŽĂĐŚĞƐ�ǁ ŚŝĐŚ�ŵŝŐŚƚ�ŝŶ�ĨĂĐƚ�ĚĞůŝǀ Ğƌ�ďĞƩ Ğƌ�
ŽƉƟŽŶƐ�ĨŽƌ�ŝŶǀ ĞƐƚŽƌƐ�;ƌĞƚĂŝů�ĂŶĚ�ƉƌŽĨĞƐƐŝŽŶĂůͿ�ĨŽƌ�Žī ĞƌŝŶŐ�ĞǆƉŽƐƵƌĞ�
through investment funds to illiquid assets. A further paper is yet
to come on that topic.

FIIAs

To set the scope for the funds to which the new provisions will
ĂƩ ĂĐŚ͕ �ƚŚĞƌĞ�ŝƐ�Ă�ŶĞĞĚ�ĨŽƌ�Ă�ŶĞǁ �ĚĞĮ ŶŝƟŽŶ�ŽĨ�ĂŶ�"FIIA" – a fund
ŝŶǀ ĞƐƟŶŐ�ŝŶ�ŝŶŚĞƌĞŶƚůǇ�ŝůůŝƋƵŝĚ�ĂƐƐĞƚƐ. This term is to cover a non-
h�/d^�ƌĞƚĂŝů�ƐĐŚĞŵĞ�ǁ ŚŝĐŚ�ƐĂƟƐĮ ĞƐ�ƚŚƌĞĞ�ĐŽŶĚŝƟŽŶƐ͗ �

 Į ƌƐƚ͕ �ĞŝƚŚĞƌ�ƚŚĞ�ŝŶǀ ĞƐƚŵĞŶƚ�ŽďũĞĐƟǀ ĞƐ�ĂŶĚ�ƉŽůŝĐǇ�ƉƵďůŝƐŚĞĚ�ŝŶ�

ƚŚĞ�ŝŶƐƚƌƵŵĞŶƚ�ĐŽŶƐƟƚƵƟŶŐ� ƚŚĞ� ĨƵŶĚ�ĂŶĚ� ƚŚĞ�ƉƌŽƐƉĞĐƚƵƐ�
aiming to invest at least 50% of the value of the scheme
ƉƌŽƉĞƌƚǇ�ŝŶ�ŝŶŚĞƌĞŶƚůǇ�ŝůůŝƋƵŝĚ�ĂƐƐĞƚƐ�Žƌ�ĂůƚĞƌŶĂƟǀ ĞůǇ�Ăƚ�ůĞĂƐƚ�
50% of the value of the scheme property has been invested in
ŝŶŚĞƌĞŶƚůǇ�ŝůůŝƋƵŝĚ�ĂƐƐĞƚƐ�ĨŽƌ�Ăƚ�ůĞĂƐƚ�ϯ�ĐŽŶƟŶƵŽƵƐ�ŵŽŶƚŚƐ�ŝŶ�
the last 12 months;

 ƐĞĐŽŶĚůǇ͕� ƚŚĞ� ŝŶƐƚƌƵŵĞŶƚ� ĐŽŶƐƟƚƵƟŶŐ� ƚŚĞ� ĨƵŶĚ� ĂŶĚ� ƚŚĞ�

ƉƌŽƐƉĞĐƚƵƐ� ĚŽ� ŶŽƚ� ƉƌŽǀ ŝĚĞ� ĨŽƌ� ůŝŵŝƚĞĚ� ƌĞĚĞŵƉƟŽŶ�
ĂƌƌĂŶŐĞŵĞŶƚƐ�ƚŚĂƚ�ƌĞŇĞĐƚ�ƚŚĞ�ƚǇƉŝĐĂů�ƟŵĞ�ŶĞĞĚĞĚ�ƚŽ�ƐĞůů͕�
liquidate or close out the inherently illiquid assets in which the
NURS invests; and

 thirdly, the scheme is not in the process of winding up or
ƚĞƌŵŝŶĂƟŽŶ͘ �

By "inherently illiquid assets" the FCA mean to include any of the
following:

 an immovable;

 an investment in an infrastructure project;

 a transferable security that is not a readily realisable security;

 any other security or asset which is not listed or traded on an

ĞůŝŐŝďůĞ�ŵĂƌŬĞƚ�ĂŶĚ�ŚĂƐ�ƉĂƌƟĐƵůĂƌ�ĨĞĂƚƵƌĞƐ�ƚŚĂƚ�ŵĂŬĞ�ƚŚĞ�
ƉƌŽĐĞƐƐ�ŽĨ�ďƵǇŝŶŐ�Žƌ�ƐĞůůŝŶŐ�Ěŝĸ ĐƵůƚ�Žƌ�ƟŵĞ�ĐŽŶƐƵŵŝŶŐ͘��/ƚ�
ƐĂƟƐĮ ĞƐ� ŽŶĞ� Žƌ� ŵŽƌĞ� ŽĨ� ƚŚĞ� ĨŽůůŽǁ ŝŶŐ� ĐŽŶĚŝƟŽŶƐ͗

- ƐĂůĞ�ĂŶĚ�ƉƵƌĐŚĂƐĞ�ƚƌĂŶƐĂĐƟŽŶƐ�ĂƌĞ�ƚǇƉŝĐĂůůǇ�ŶĞŐŽƟĂƚĞĚ�ŽŶ�
a one-off basis; 

- ǀ ĂůƵĂƟŽŶ�ĨŽƌ�ƚŚĞ�ƉƵƌƉŽƐĞƐ�ŽĨ�ĂŐƌĞĞŝŶŐ�Ă�ƐĂůĞ�ƉƌŝĐĞ�ŝƐ�
typically complex and may require the seller and/or buyer
to obtain specialist advice;

- ŝƚ�ŵĂǇ�ƚĂŬĞ�ƐŝŐŶŝĮ ĐĂŶƚ�ƟŵĞ�ĨŽƌ�ŽŶĞ�ƉĂƌƚǇ�ŝŶ�Ă�ƉƌŽƉŽƐĞĚ�
ƚƌĂŶƐĂĐƟŽŶ�ƚŽ�ŝĚĞŶƟĨǇ�ĂŶŽƚŚĞƌ�ƉƌŝŽƌ�ƚŽ�ƐĂůĞ�ĂŶĚ�ƉƵƌĐŚĂƐĞ�
ŶĞŐŽƟĂƟŽŶƐ�ĐŽŵŵĞŶĐŝŶŐ͖�ĂŶĚ

- ŽŶĐĞ�ŶĞŐŽƟĂƟŽŶƐ�ŚĂǀ Ğ�ĐŽŵŵĞŶĐĞĚ͕ �ƚƌĂŶƐĂĐƟŽŶƐ�ƚǇƉŝĐĂůůǇ�
ƚĂŬĞ�ƐŝŐŶŝĮ ĐĂŶƚ�ƟŵĞ�ƚŽ�ĐŽŵƉůĞƚĞ͘

 a unit in another FIIA;

 a unit in a qualified investor scheme where that scheme 
ǁ ŽƵůĚ�ŝƚƐĞůĨ�ŵĞĞƚ�ƚŚĞ�Į ƌƐƚ�ĐŽŶĚŝƟŽŶ�ĨŽƌ�Ă�ĨƵŶĚ�ŝŶǀ ĞƐƟŶŐ�ŝŶ�
inherently illiquid assets if it was a NURS; permits
ƌĞĚĞŵƉƟŽŶƐ�ŽĨ�ƵŶŝƚƐ�ŽŶ�ƟŵĞ�ƐĐĂůĞƐ�ǁ ŚŝĐŚ�ĚŽ�ŶŽƚ�ƌĞŇĞĐƚ�Ă�
ƚǇƉŝĐĂů�ƟŵĞ�ŶĞĞĚĞĚ�ƚŽ�ƐĞůů͕�ůŝƋƵŝĚĂƚĞ�Žƌ�ĐůŽƐĞ�ŽƵƚ�ƚŚĞ�ĂƐƐĞƚƐ�ŝŶ�
which the scheme invests (those assets being ones which fall
within other paragraphs in this list of inherently illiquid assets;
and being a fund which is not in the process of winding up or
ŝŶ�ƚĞƌŵŝŶĂƟŽŶͿ͖

 a unit in an unregulated scheme where that scheme aims to
invest at least 50% of the value of the property of the scheme
in assets falling within the above types of inherently illiquid
ĂƐƐĞƚƐ͖ �ƉĞƌŵŝƚƐ�ƌĞĚĞŵƉƟŽŶƐ�ŽĨ�ƵŶŝƚƐ�ŽŶ�ƟŵĞ�ƐĐĂůĞƐ�ǁ ŚŝĐŚ�ĚŽ�
ŶŽƚ�ƌĞŇĞĐƚ�Ă�ƚǇƉŝĐĂů�ƟŵĞ�ŶĞĞĚĞĚ�ƚŽ�ƐĞůů͕�ůŝƋƵŝĚĂƚĞ�Žƌ�ĐůŽƐĞ�ŽƵƚ�
those assets; and is not in the process of winding up or in
ƚĞƌŵŝŶĂƟŽŶ͘

Illiquid Assets and Open Ended Investment Funds which are "FIIAs" -
CP18/27

Somewhat belatedly, we have the FCA's formal consultation proposing the invention of a new category of fund – "funds investing
in inherently illiquid assets"or "FIIAs". For these types of funds, there are proposals for mandatory suspension of dealings in
certain situations, improvements of liquidity risk management policies and better disclosures.

Unfortunately this consultation first pursues some ideas of imposing rigid constraints of managers of NURS property funds.
Secondly, it is limited in its scope. We await with interest progress on some of the more radical solutions which might be made
available for offering appropriate illiquid investment fund solutions to retail investors.
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The FCA is to issue guidance on a non-ĞǆŚĂƵƐƟǀ Ğ�ůŝƐƚ�ŽĨ�ƚŚĞ�ƚǇƉĞƐ�
of asset that will be "inherently illiquid assets", including property
ĂŶĚ�ƌĞĂů�ĞƐƚĂƚĞ͕�ƐŚĂƌĞƐ�ŝŶ�Ă�ƐƉĞĐŝĂů�ƉƵƌƉŽƐĞ�ǀ ĞŚŝĐůĞ�;^Ws Ϳ�ŝŶǀ ĞƐƟŶŐ�
in infrastructure projects, shares not officially listed on or 
ĂĚŵŝƩ ĞĚ�ƚŽ�Ă�ƌĞĐŽŐŶŝƐĞĚ�ŝŶǀ ĞƐƚŵĞŶƚ�ĞǆĐŚĂŶŐĞ�ĂŶĚ�ƵŶŝƚƐ�ŝŶ�Ă�
property authorised investment fund (PAIF).

NURSs only

As you would expect, all of the retail property funds that
suspended dealing following the 2016 Referendum were NURSs
and this package of FCA remedies focuses on such NURSs.

The FCA do not propose to extend these remedies to qualified 
investor schemes, which are inevitably intended only for
ƉƌŽĨĞƐƐŝŽŶĂů� ĐůŝĞŶƚƐ� ĂŶĚ� ƌĞƚĂŝů� ĐůŝĞŶƚƐ� ǁ ŚŽ� ĂƌĞ� ƐŽƉŚŝƐƟĐĂƚĞĚ�
investors. The FCA have taken the view that they do not think
sufficient evidence of harm applies to the remedies to qualified 
investor schemes at the moment. QIS funds therefore are not
going to be put in the similar straightjacket as NURS fund
managers.

FCA proposals

dŚĞ�&��ΖƐ��ŽŶƐƵůƚĂƟŽŶ�WĂƉĞƌ�ĨŽĐƵƐƐĞƐ�ŽŶ�ƚŚƌĞĞ�ĂƌĞĂƐ�ǁ ŚŝĐŚ�ǁ ŝůů�
apply to FIIAs:

 mandatory suspension of dealings

The FCA propose that there must be suspension of dealing
ǁ ŚĞƌĞ�ƚŚĞƌĞ�ŝƐ�Ă�ΗŵĂƚĞƌŝĂů�ƵŶĐĞƌƚĂŝŶƚǇΗ�ĂďŽƵƚ�ƚŚĞ�ǀ ĂůƵĂƟŽŶ�Ăƚ�
least 20% of the scheme property.

The FCA asserts that open ended funds must be priced
correctly to ensure that investors are treated fairly and can
have confidence in the product.  Material uncertainty about 
ǀ ĂůƵĂƟŽŶ�ŽĨ�Ă�ƐŝŐŶŝĮ ĐĂŶƚ�ƉƌŽƉŽƌƟŽŶ�ŽĨ�ƚŚĞ�ĂƐƐĞƚƐ�ǁ ŝůů�ŵĞĂŶ�
that uncertainty will be reflected in the unit price.   

To reiterate a key point, pricing is not an exact science, so
ŶŽƚŚŝŶŐ�ŽŶĞ�ĐĂŶ�ǁ ƌŝƚĞ�ĚŽǁ Ŷ�ŝƐ�ŐŽŝŶŐ�ƚŽ�ŝŵƉƌŽǀ Ğ�ƚŚĂƚ�ƉŽƐŝƟŽŶ͘ ��
dŚĞƌĞ�ŝƐ�ƐƟůů�ŐŽŝŶŐ�ƚŽ�ďĞ�Ă�ǀ ĂůƵĞ�ũƵĚŐĞŵĞŶƚ�ŽŶ�ĨĂŝƌ�ǀ ĂůƵĞ�ƉƌŝĐŝŶŐ�
adjustments for unlisted and non-financial assets. What is in 
issue here is the degree of uncertainty rather than correct or
incorrect pricing.

The level of uncertainty selected for the FCA for mandatory
suspensions is where the standing independent valuer has
expressed material uncertainty about immovables that
account for the value of at least 20% of the scheme property.
Of course fund managers and depositaries can choose to
suspend before this 20% threshold is reached.

This mandatory suspension requirement will apply to those
funds which invest directly into property but also to all NURSs
that have at least 20% of the value of their scheme property
invested in one or more funds which have suspended trading
due to material uncertainty – and so addressing significant 

indirect exposure to immovables. There will be a new rule
COLL 7.2.1R(1)(b) to address this.

Fund managers will be required to resume dealing in units of a
fund, with the approval of the depositary, as soon as
ƌĞĂƐŽŶĂďůǇ� ƉƌĂĐƟĐĂďůĞ� ĂŌĞƌ� ƚŚĞ� ŵĂƚĞƌŝĂů� ƵŶĐĞƌƚĂŝŶƚǇ�
assessment applies to less than 20% of the scheme property –
ĂůƚŚŽƵŐŚ� ƚŚŝƐ�ǁ ŽƵůĚ�ƐĞĞŵŝŶŐůǇ�ƌĞŵŽǀ Ğ� ƚŚĞ�ĚŝƐĐƌĞƟŽŶ�ŽŶ�
suspension before the 20% threshold is reached?

Given that property funds did suspend in June 2016, this
proposal is more likely to result in making mandatory what
managers chose to do in the past rather than making a specific 
ĐŚĂŶŐĞ�ŝŶ�ƚŚĞ�ƉŽƐŝƟŽŶ͘ ��E ŽŶĞƚŚĞůĞƐƐ�ƚŚŝƐ�ǁ ŝůů�ĨŽƌĐĞ�ŵĂŶĂŐĞƌƐ�
to declare a suspension, which limits fund managers'
ĚŝƐĐƌĞƟŽŶ�ĂƐ�ƚŽ�ǁ ŚĞŶ�ƚŚĞǇ�ŵŝŐŚƚ�ĐŚŽŽƐĞ�ƚŽ�ƐƵƐƉĞŶĚ�ŚĂǀ ŝŶŐ�
regard to all the circumstances.

 Improving liquidity risk management policies

The &���ƉƌŽƉŽƐĞ�ƚŚĂƚ�ĐŽŶƟŶŐĞŶĐǇ�ƉůĂŶƐ�ǁ ŝůů�ďĞ�ƌĞƋƵŝƌĞĚ�ĨŽƌ�
dealing with liquidity risks, and depositaries will have a specific 
duty to oversee processes used to manage the liquidity of
ĨƵŶĚƐ͘ ��dŚĞ�&���ĨŽĐƵƐ�ŝƐ�ŽŶ�ΗďĞƩ Ğƌ�ĐŽŶƟŶŐĞŶĐǇ�ƉůĂŶŶŝŶŐΗ͘��dŚŝƐ�
ĨŽůůŽǁ Ɛ�ŽŶ�ĨƌŽŵ�/K^�KΖƐ�ZĞĐŽŵŵĞŶĚĂƟŽŶ ϭϲ�ƐƚĂƟŶŐ�ƚŚĂƚ�Ă�
fund manager "should put in place and periodically test
ĐŽŶƟŶŐĞŶĐǇ�ƉůĂŶƐ�ǁ ŝƚŚ�ĂŶ�Ăŝŵ�ƚŽ�ĞŶƐƵƌĞ�ƚŚĂƚ�ĂŶǇ�ĂƉƉůŝĐĂďůĞ�
liquidity management tools can be used where necessary and,
ŝĨ�ďĞŝŶŐ�ĂĐƟǀ ĂƚĞĚ͕ �ĐĂŶ�ďĞ�ĞǆĞƌĐŝƐĞĚ�ŝŶ�Ă�ƉƌŽŵƉƚ�ĂŶĚ�ŽƌĚĞƌůǇ�
manner.".

This ƌĞŝŶĨŽƌĐĞƐ�ƚŚĞ�ĞǆŝƐƟŶŐ�ƌĞƋƵŝƌĞŵĞŶƚ�ƚŽ�ŚĂǀ Ğ�ůŝƋƵŝĚŝƚǇ�
management systems and procedures and so again is not
ĞŶƟƌĞůǇ�ŶĞǁ ͘ ��/ƚ�ŝƐ�ĂƐŬŝŶŐ�ŵĂŶĂŐĞƌƐ�ƚŽ�ŝŵƉƌŽǀ Ğ�ƚŚĞŝƌ�ĞǆŝƐƟŶŐ�
ĐŽŶƟŶŐĞŶĐǇ�ƉůĂŶŶŝŶŐ�ƚŽŽůƐ͘ ��

The FCA propose to introduce a number of guidance provisions
clarifying how liquidity management tools can or should be
ƵƐĞĚ�ŝŶ�Ěŝī ĞƌĞŶƚ�ƐŝƚƵĂƟŽŶƐ�ĐŽǀ ĞƌŝŶŐ͗�

- rapid sales of immovables

dŚŝƐ�ĐŽŶĐĞƌŶƐ�Ă�ƐŝƚƵĂƟŽŶ�ǁ ŚĞƌĞ�ƚŚĞ�ĨƵŶĚ�ŵĂŶĂŐĞƌ�ĂŶĚ�Ă�
standing independent valuer would be confident about the 
open market value of immovable but the assets may need
to be offered at a discount if assets are to be sold quickly to 
ŵĞĞƚ�ƚŚĞ�ĚĞŵĂŶĚ�ĨŽƌ�ƌĞĚĞŵƉƟŽŶƐ͘ ��/Ŷ�ƚŚŝƐ�ĐĂƐĞ͕�ƚŚĞ�&���
assert that the fund manager should consult with and
agree with the standing independent valuer a fair and
reasonable value for the immovable to reflect a rapid sale, 
and this is clarified in proposed FCA guidance.  The 
ŝŶƚĞŶƟŽŶ�ƚŽ�ĚŽ�ƐŽ�ŵƵƐƚ�ďĞ�ĚŝƐĐůŽƐĞĚ�ŝŶ�ƚŚĞ�ƉƌŽƐƉĞĐƚƵƐ͘ ��
&ƵŶĚ�ŵĂŶĂŐĞƌƐ�ĐŽŶƚĞŵƉůĂƟŶŐ�ƚŚĞ�ƵƐĞ�ŽĨ�ƉƌŝĐĞ�ƌĞĚƵĐƟŽŶƐ�
for rapid sales should consider how this will work in
ƉƌĂĐƟĐĞ� ĂŶĚ� ŵĂǇ� ǁ ŝƐŚ� ƚŽ� ĂŐƌĞĞ� ǁ ŝƚŚ� Ă� ƐƚĂŶĚŝŶŐ�
independent valuer in advance a methodology for
determining the value of immovables depending on how
quickly they need to sell assets – how this can be usefully
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- depositary oversight of liquidity management processes

The depositary already needs to monitor a fund's cash
flows and provide oversight of the fund manager, taking 
reasonable care to ensure that the scheme is managed in
accordance with the FCA's rules. Depositaries have to give
prior agreement to a fund dealing suspension and can also
ƌĞƋƵŝƌĞ�ĨƵŶĚƐ�ƚŽ�ƐƵƐƉĞŶĚ�ŽŶ�ƚŚĞŝƌ�Žǁ Ŷ�ŝŶŝƟĂƟǀ Ğ͘����
depositary therefore has a number of powers already.
dŚĞ�&���ŝƐ�ŶŽǁ �ƚŽ�ƐƉĞĐŝĨǇ�ƚŚĂƚ�ĚĞƉŽƐŝƚĂƌǇΖƐ�ĚƵƟĞƐ�ŝŶ�
ƌĞƐƉĞĐƚ�ŽĨ�ĨƵŶĚƐ�ŝŶǀ ĞƐƟŶŐ�ŝŶ�ŝůůŝƋƵŝĚ�ĂƐƐĞƚƐ�ǁ ŝůů�ŝŶĐůƵĚĞ�
oversight of the fund manager's liquidity systems and
ƉƌŽĐĞƐƐĞƐ͘ ��t ŚŝůƐƚ�ĐŽŵƉĂƌĂďůĞ�ƚŽ��ƌƟĐůĞ92 of AIFMD Level
Ϯ�ZĞŐƵůĂƟŽŶ�ĂƌŽƵŶĚ�ĚĞƉŽƐŝƚĂƌǇΖƐ�Žǀ ĞƌƐŝŐŚƚ�ĚƵƟĞƐ͕ �ŽŶĞ�
suspects the UK version will probably go further, given the
specificity of the UK provisions now proposed for funds 
ŝŶǀ ĞƐƟŶŐ�ŝŶ�ŝůůŝƋƵŝĚ�ĂƐƐĞƚƐ͘ ��E ŽƚĞ�ƚŚĂƚ͕ �ŝŶ�ƌĞůĂƟŽŶ�ƚŽ�ŶĞǁ �
ĨƵŶĐƟŽŶƐ͕ �ƚŚĞ�&���ƉƌŽƉŽƐĞ�ƚŚĂƚ�ĚĞƉŽƐŝƚĂƌŝĞƐ�ƐŚŽƵůĚ�ďĞ�
ĂďůĞ�ƚŽ�ĚĞůĞŐĂƚĞ�ŽŶůǇ�ĂĚŵŝŶŝƐƚƌĂƟǀ Ğ�Žƌ�ƚĞĐŚŶŝĐĂů�ƚĂƐŬƐ�ƚŽ�
ƚŚŝƌĚ�ƉĂƌƟĞƐ͘ �

dŚĞ�&���ŽďƐĞƌǀ Ğ�ƚŚĂƚ�ƉƌĂĐƟĐĞ�ǀ ĂƌŝĞĚ�ƐƵďƐƚĂŶƟĂůůǇ�ďĞƚǁ ĞĞŶ�
ĨƵŶĚ�ŵĂŶĂŐĞƌƐ�ŝŶ�ŚŽǁ �ƚŚĞ�ƚŽŽůƐ�ǁ ĞƌĞ�ƵƟůŝƐĞĚ�ŝŶ�ϮϬϭϲ ͘ ��dŚĞǇ�
ƐĞĞŵ�ƚŽ�ǁ ĂŶƚ�ƚŽ�ŝŶƚƌŽĚƵĐĞ�ƐŽŵĞ�ƐƚĂŶĚĂƌĚŝƐĂƟŽŶ͘ ���ŐĂŝŶ�ƚŚĞ�
upshot is that this proposal, if implemented, will limit fund
ŵĂŶĂŐĞƌƐΖ�ĚŝƐĐƌĞƟŽŶ͘ �

 ďĞƩ Ğƌ�ĚŝƐĐůŽƐƵƌĞƐ

 As we commented in our Briefing Paper on the Discussion 
Paper back in February 2017, it seems that so many things
ĐŽŵĞ�ďĂĐŬ�ŶŽǁ �ƚŽ�ŝŵƉƌŽǀ ŝŶŐ�ŝŶĨŽƌŵĂƟŽŶ�ŇŽǁ Ɛ͕ �ĂŶĚ�ƚŽ�ƐŽŵĞ�
ĞǆƚĞŶƚ�ƚŚŝƐ�ŝƐ�ƌŝŐŚƚ͘ ��/Ĩ�ŝŶǀ ĞƐƚŽƌƐ�ĂƌĞ�Ăǁ ĂƌĞ�ŽĨ�ƚŚĞ�ƉŽƐŝƟŽŶ͕ �ƚŚĞ�
ĨĂĐƚ�ƚŚĂƚ�ƚŚĞǇ�ĂƌĞ�ďĞƩ Ğƌ�ŝŶĨŽƌŵĞĚ�ŽĨ�ŝƚƐĞůĨ�ŝŵƉƌŽǀ ĞƐ�ŵĂƩ ĞƌƐ͘

/Ŷ�ƚŚĞ�KĐƚŽďĞƌ��ŽŶƐƵůƚĂƟŽŶ�WĂƉĞƌ�ƚŚĞ�&���ŝƐ�ŵĂŬŝŶŐ�ǀ ĂƌŝŽƵƐ�
proposals to increase disclosure. This is viewed as consistent
ǁ ŝƚŚ�ZĞĐŽŵŵĞŶĚĂƟŽŶ�ϳ �ŽĨ�/K^�KΖƐ�ZĞĐŽŵŵĞŶĚĂƟŽŶƐ�ƚŚĂƚ�Ă�
fund manager should "ensure that liquidity risk and its
ůŝƋƵŝĚŝƚǇ�ƌŝƐŬ�ŵĂŶĂŐĞŵĞŶƚ�ƉƌŽĐĞƐƐ�ĂƌĞ�Ğī ĞĐƟǀ ĞůǇ�ĚŝƐĐůŽƐĞĚ�ƚŽ�
ŝŶǀ ĞƐƚŽƌƐ� ĂŶĚ� ƉƌŽƐƉĞĐƟǀ Ğ� ŝŶǀ ĞƐƚŽƌs.", including on the
ĚŝƐĐůŽƐƵƌĞ�ŽĨ�ƵƐĞ�ŽĨ�ĂĚĚŝƟŽŶĂů�ůŝƋƵŝĚŝƚǇ�ŵĂŶĂŐĞŵĞŶƚ�ƚŽŽůƐ�ĂŶĚ�
what this would mean for investors.

- Ă�ůĂďĞů�ĚƌĂǁ ŝŶŐ�ĂƩ ĞŶƟŽŶ�ƚŽ�ƚŚĞ�ŶĂƚƵƌĞ�ŽĨ�ƚŚĞ�ĨƵŶĚ�

&Žƌ�Ă�ĨƵŶĚ�ŝŶǀ ĞƐƟŶŐ�ŝŶ�ŝůůŝƋƵŝĚ�ĂƐƐĞƚƐ͕ �ŝƚ�ŵƵƐƚ�ĂĚĚ�Ă�
signpost - the label will therefore be the "[name of fund] –
Ă�ĨƵŶĚ�ŝŶǀ ĞƐƟŶŐ�ŝŶ�ŝŶŚĞƌĞŶƚůǇ�ŝůůŝƋƵŝĚ�ĂƐƐĞƚƐ".

dŚŝƐ�ǁ ŝůů�ĂƉƉůǇ�ƚŽ�ǁ ƌŝƩ ĞŶ�ĐŽŵŵƵŶŝĐĂƟŽŶƐ�ƉƌŽǀ ŝĚĞĚ�ƚŽ�Žƌ�
seen by retail clients. It would not however be used every
ƟŵĞ�ƚŚĞ�ŶĂŵĞ�ŽĨ�ƚŚĞ�ĨƵŶĚ�ǁ ĂƐ�ŵĞŶƟŽŶĞĚ͘ ��dŚĞ�ůĂďĞů�
ǁ ŽƵůĚ�ƚŚŽƵŐŚ�ďĞ�ƵƐĞĚ�ŝŶ�Ă�ŬĞǇ�ŝŶĨŽƌŵĂƟŽŶ�ĚŽĐƵŵĞŶƚ͘ �

- a new required risk warning

There is to be a new risk warning in prescribed terms as

ascertained in advance of some circumstances is a moot
point though.

- ƵƐĞ�ŽĨ�ĂŶƟ-ĚŝůƵƟŽŶ�ŵĞĂƐƵƌĞƐ

Kďǀ ŝŽƵƐůǇ�ĚŝůƵƟŽŶ�ůĞǀ ŝĞƐ�Žƌ�ĂĚũƵƐƚŵĞŶƚƐ�ŵĂǇ�ďĞ�ƌĞůĞǀ ĂŶƚ�
when there are strong in-flows or out-flows.  The FCA 
remind fund managers that they should ensure that other
ůŝƋƵŝĚŝƚǇ�ŵĂŶĂŐĞŵĞŶƚ�ŵĞĂƐƵƌĞƐ�ĂƌĞ�ŶŽƚ�ŵŝƐĐůĂƐƐŝĮ ĞĚ�ĂƐ�ĂŶƟ
-ĚŝůƵƟŽŶ�ŵĞĂƐƵƌĞƐ͘ ���ŝůƵƟŽŶ�ůĞǀ ŝĞƐ�Žƌ�ĂĚũƵƐƚŵĞŶƚƐ�ĂƌĞ�
ŝŶƚĞŶĚĞĚ�ǁ ŚĞƌĞ�ƚŚĞǇ�ĂƌĞ�ƵƐĞĚ�ƚŽ�ƌĞĚƵĐĞ�ĚŝůƵƟŽŶ�ĂŶĚ�ƐŽůĞůǇ�
for that purpose. Likewise swinging pricing mechanisms.

Although no new rules or guidance are proposed, it will be
ǁ ŽƌƚŚ�ƌĞǀ ŝƐŝƟŶŐ�ƉƌŽƐƉĞĐƚƵƐ�ĞǆƉůĂŶĂƟŽŶƐ�ŽĨ�ǁ ŚĂƚ�ŝƐ�ŵĞĂŶƚ�
ďǇ�ĚŝůƵƟŽŶ�ƚŽ�ƐĞĞ�ŝĨ�ƚŚĞ�ǁ ŽƌĚŝŶŐ�ĐĂŶ�ďĞ�ŝŵƉƌŽǀ ĞĚ�ƚŽ�ĂŝĚ�
ŝŶǀ ĞƐƚŽƌƐΖ�ƵŶĚĞƌƐƚĂŶĚŝŶŐ�ŽĨ�ƚŚĞ�ƉŽƐŝƟŽŶ͘ ��&Žƌ�ĞǆĂŵƉůĞ͕�ƚŚĞ�
FCA assert that some investors mistook a swing from offer to 
bid as poor performance and so this encouraged further
ƌĞĚĞŵƉƟŽŶƐ�ǁ ŚŝůĞ�ĨƵŶĚƐ�ƌĞŵĂŝŶĞĚ�ŽƉĞŶĞĚ�ŝŶ�ϮϬϭϲ ͘ ��dŚŝƐ�
topic links with improved disclosures discussed below.

- liquidity buffers and first mover advantage 

The FCA were concerned to note property funds' increasing
ůŝƋƵŝĚŝƚǇ�ƌĂƟŽƐ�ŝŶ�ƚŚĞ�ƌƵŶ-up to the Referendum in 2016.
The FCA seemed concerned that, if there is "excess"
liquidity, well informed investors may be tempted to
redeem their holdings early in the event of market
turbulence before the fund manager is likely to consider
suspension. The FCA propose to introduce a guidance
provision in COLL ϱ͘ ϱ͘ ϯZ�ĨŽƌ�ďŽƚŚ�h�/d^�ĂŶĚ�E hZ^Ɛ�ƐĞƫ ŶŐ�
out that funds should not accumulate or hold cash and near
ĐĂƐŚ�ĨŽƌ�Ă�ƐŝŐŶŝĮ ĐĂŶƚ�ĚƵƌĂƟŽŶ�ŝŶ�ĂŶƟĐŝƉĂƟŽŶ�ŽĨ�ƵŶƵƐƵĂůůǇ�
ŚŝŐŚ�ĂŶĚ�ƵŶƉƌĞĚŝĐƚĂďůĞ�ǀ ŽůƵŵĞƐ�ŽĨ�ƌĞĚĞŵƉƟŽŶ�ƌĞƋƵĞƐƚƐ͘ ��

dŚŝƐ�ƐĞĞŵƐ�ĐƵƌŝŽƵƐ�Őŝǀ ĞŶ�ƚŚĂƚ�Ă�ĐĂƵƟŽƵƐ�ĐĂƐŚ�ƉŽůŝĐǇ͕�ǁ ŚŝĐŚ�ŝƐ�
probably the one real policy which can preclude the need to
ƐƵƐƉĞŶĚ͕ �ŝƐ�ĐƌŝƟĐŝƐĞĚ͘ ��t Ğ�ĂƌĞ�ŶŽƚ�ĐŽŶǀ ŝŶĐĞĚ�ƚŚŝƐ�ŝƐ�ƚŚĞ�ƌŝŐŚƚ�
ǁ ĂǇ�ƚŽ�ŐŽ͘ ��̂ ƵďũĞĐƚ�ƚŽ�ĨŽůůŽǁ ŝŶŐ�ƚŚĞ�ŝŶǀ ĞƐƚŵĞŶƚ�ŽďũĞĐƟǀ ĞƐ�ŽĨ�
the fund (and so the fund not being un-invested), it should
ƉƌĞĨĞƌĂďůǇ�ďĞ�ůĞŌ�ĨŽƌ�ĨƵŶĚ�ŵĂŶĂŐĞƌƐ�ƚŽ�ĚĞƚĞƌŵŝŶĞ�ƚŚĞ�ůĞǀ Ğů�
ŽĨ�ůŝƋƵŝĚŝƚǇ�ƌĂƟŽƐ͕ �ƐƵďũĞĐƚ�ƚŽ�ĚĞƉŽƐŝƚĂƌǇ�ŝŶƉƵƚ͘ ���ŌĞƌ�ƐŽŵĞ�
pressure on funds to remain fully invested some years ago,
ŝŶ�ƉƌĂĐƟĐĂů�ƚĞƌŵƐ�ƚŚĞƌĞ�ŚĂƐ�ďĞĞŶ�ƐŽŵĞ�ĐĂƵƟŽŶ�ĞǆĞƌĐŝƐĞĚ�ďǇ�
fund managers and depositaries about liquidity levels, and
ĂŐĂŝŶ�ůĞĂǀ ŝŶŐ�ĚŝƐĐƌĞƟŽŶ�ŽŶ�ƐƵĐŚ� ƚŽ� ƚŚŽƐĞ�ŵĂŶĂŐŝŶŐ�Ă�
ƉĂƌƟĐƵůĂƌ�ĨƵŶĚ�ŵŝŐŚƚ�ďĞ�ƉƌĞĨĞƌĂďůĞ͍ �

- guidance on the use of suspensions

New guidance is to be introduced in COLL 7.7.2G(1A) to
ĞŶƐƵƌĞ�ƚŚĂƚ�ƉƌŝŽƌŝƚǇ�ŝƐ�Ăůǁ ĂǇƐ�Őŝǀ ĞŶ�ƚŽ�ƉƌŽƚĞĐƟŶŐ�ŝŶǀ ĞƐƚŽƌƐΖ�
ŝŶƚĞƌĞƐƚƐ͘ ��&Žƌ�ĨƵŶĚƐ�ŝŶǀ ĞƐƟŶŐ�ŝŶ�ŝŶŚĞƌĞŶƚůǇ�ŝůůŝƋƵŝĚ�ĂƐƐĞƚƐ͕ �
there may be circumstances where a suspension is in the
ďĞƐƚ�ŝŶƚĞƌĞƐƚƐ�ŽĨ�ƵŶŝƚŚŽůĚĞƌƐ�ƐƵĐŚ�ĂƐ�ǁ ŚĞƌĞ�ƌĞĚĞŵƉƟŽŶ�
ĚĞŵĂŶĚƐ�ĐĂŶŶŽƚ�ďĞ�ŵĞƚ�ǁ ŝƚŚŽƵƚ�ƐŝŐŶŝĮ ĐĂŶƚůǇ�ĚĞƉůĞƟŶŐ�ƚŚĞ�
fund's liquidity and/or without selling scheme property at a
ƐƵďƐƚĂŶƟĂů�ĚŝƐĐŽƵŶƚ͘ ��

Illiquid Assets and Open Ended Investment Funds which are "FIIAs" -
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follows:

"ƚŚĞ�΀ΗŶĂŵĞ�ŽĨ�ĨƵŶĚΗ΁�ŝŶǀ ĞƐƟŶŐ�ŝŶ�ŝŶŚĞƌĞŶƚůǇ�ŝůůŝƋƵŝĚ�ĂƐƐĞƚƐ͘ ��
dŚŝƐ�ŵĞĂŶƐ�ƚŚĂƚ�Ăƚ�ĐĞƌƚĂŝŶ�ƟŵĞƐ�ǇŽƵ�ŵĂǇ�ĞǆƉĞƌŝĞŶĐĞ�Ă�
significant delay and/or need to accept a discount when 
ƐĞůůŝŶŐ� ǇŽƵƌ� ŝŶǀ ĞƐƚŵĞŶƚƐ͘ � � ^ĞĞ� ƚŚĞ� <ĞǇ� /ŶĨŽƌŵĂƟŽŶ�
�ŽĐƵŵĞŶƚ�ĂŶĚ�&ƵŶĚ�WƌŽƐƉĞĐƚƵƐ�ĨŽƌ�ŵŽƌĞ�ŝŶĨŽƌŵĂƟŽŶ".

�ŶǇ�Į ƌŵ�ĐŽŵŵƵŶŝĐĂƟŶŐ�Į ŶĂŶĐŝĂů�ƉƌŽŵŽƟŽŶƐ�ƌĞůĂƟŶŐ�ƚŽ�
ĨƵŶĚƐ�ŝŶǀ ĞƐƟŶŐ�ŝŶ�ŝŶŚĞƌĞŶƚůǇ�ŝůůŝƋƵŝĚ�ĂƐƐĞƚƐ͕ �ǁ ŚĞƚŚĞƌ�ŝŶ�
ƌĞůĂƟŽŶ�ƚŽ�ƚŚĞŝƌ�D ŝ&/��Žƌ�ŶŽŶ-MiFID business, and relevant
Į ƌŵƐ�ǁ ŚĞŶ�ĂƉƉƌŽǀ ŝŶŐ�Į ŶĂŶĐŝĂů�ƉƌŽŵŽƟŽŶƐ�ŝŶ�ƌĞůĂƟŽŶ�ƚŽ�
such funds will need to comply. It will not just apply to
Į ŶĂŶĐŝĂů�ƉƌŽŵŽƟŽŶƐ�ƉƌŽĚƵĐĞĚ�ďǇ�ƚŚĞ�ĨƵŶĚ�ŵĂŶĂŐĞƌ͘���ůů�
firms in the value chain including intermediaries and 
ƉůĂƞŽƌŵƐ�ǁ ŝůů�ďĞ�ƌĞƋƵŝƌĞĚ�ƚŽ�ƉƌŽǀ ŝĚĞ�ƚŚĞ�ŶĞǁ �ƌŝƐŬ�ǁ ĂƌŶŝŶŐ͘��

- expanded prospectus disclosures

�ĞƚĂŝůĞĚ�ŝŶĨŽƌŵĂƟŽŶ�ŽĨ�ůŝƋƵŝĚŝƚǇ�ƌŝƐŬƐ�ǁ ŝůů�ĂůƐŽ�ďĞ�ƌĞƋƵŝƌĞĚ�
to be included in the Prospectus. They must include an
ĞǆƉůĂŶĂƟŽŶ� ŽĨ� ƚŚĞ� ƌŝƐŬƐ� ĂƐƐŽĐŝĂƚĞĚ� ǁ ŝƚŚ� ƚŚĞ� ƐĐŚĞŵĞ�
ŝŶǀ ĞƐƟŶŐ�ŝŶ�ŝŶŚĞƌĞŶƚůǇ�ŝůůŝƋƵŝĚ�ĂƐƐĞƚƐ�ĂŶĚ�ŚŽǁ �ƚŚĞƐĞ�ŵŝŐŚƚ�
ĐƌǇƐƚĂůůŝƐĞ͖�Ă�ĚĞƐĐƌŝƉƟŽŶ�ŽĨ�ƚŚĞ�ƚŽŽůƐ�ĂŶĚ�ĂƌƌĂŶŐĞŵĞŶƚƐ�ƚŚĞ�
fund manager proposes to use; and details of the
circumstances in which these tools and arrangements
would typically be deployed and the likely consequences
for investors.

dŚŝƐ�ǁ ŽƵůĚ�ƐƵƉƉůĞŵĞŶƚ�ƚŚĞ�ĞǆŝƐƟŶŐ�ƌĞƋƵŝƌĞĚ�ĚŝƐĐůŽƐƵƌĞƐ͘ ��
The aim is to assist a retail investor's understanding of the
ƉŽƐŝƟŽŶ͘

Timing

The aim is that these proposals should come into force one year
ĂŌĞƌ�ƚŚĞ�Į ŶĂů�ƌƵůĞƐ�ĂƌĞ�ŵĂĚĞ͘���ŶǇ�ƌĞƐƉŽŶƐĞƐ�ƚŽ�ƚŚĞ�ĐŽŶƐƵůƚĂƟŽŶ�
are requested by 25 January 2019, with the aim that a policy
statement and final rules and guidance will be issued during 2019. 

The FCA envisage that the proposals should come into force one
ǇĞĂƌ�ĂŌĞƌ�ŝƚ�ŵĂŬĞƐ�ŝƚƐ�Į ŶĂů�ƌƵůĞƐ͘ ��;dŚĞ�&��ΖƐ�ŝŶƚĞŶƟŽŶ�ŝƐ�ƚŽ�ĂůůŽǁ �
fund managers and others to update relevant materials to meet
the new requirements when they are otherwise reviewed in the
normal course of business.)

Long term horizon funds?

�ŽŶƐƵůƚĂƟŽŶ�WĂƉĞƌ�ϭϴͬ Ϯϳ �ŚĂƐ�ůŝŵŝƚĞĚ�ƐĐŽƉĞ�– ŝƚ�ŝƐ�ƟŶŬĞƌŝŶŐ�ǁ ŝƚŚ�
the rules which apply to currently available retail open ended
funds which invest in inherently illiquid assets.

�Ɛ�ŵĞŶƟŽŶĞĚ�Ăƚ�ƚŚĞ�ďĞŐŝŶŶŝŶŐ�ŽĨ�ƚŚŝƐ��ƌŝĞĮ ŶŐ�WĂƉĞƌ͕�ŽƵƌ�ŬĞǇ�
ĐŽŶĐĞƌŶ�ŝƐ�ƚŚĂƚ�ƚŚŝƐ��ŽŶƐƵůƚĂƟŽŶ�ĨĂŝůƐ�ƚŽ�ŵĂŬĞ�ƉƌŽŐƌĞƐƐ�ŽŶ�ƐŽŵĞ�ŽĨ�
ƚŚĞ�ŵŽƌĞ�ƌĂĚŝĐĂů�ƐŽůƵƟŽŶƐ�ǁ ŚŝĐŚ�ĂƌĞ�ƉƌŽďĂďůǇ�ŶĞĞĚĞĚ�ŝŶ�ƌĞůĂƟŽŶ�
ƚŽ�ŚŽǁ � ĨƵŶĚ�ŵĂŶĂŐĞƌƐ�ƐŚŽƵůĚ�ďĞƐƚ�Žī Ğƌ�ĨƵŶĚƐ�ŝŶǀ ĞƐƟŶŐ�ŝŶ�
inherently illiquid assets.

Later in 2018, the FCA do plan to publish a paper exploring
ĂƉƉƌŽĂĐŚĞƐ� ĂŶĚ� ŝƐƐƵĞƐ� ƌĞůĞǀ ĂŶƚ� ƚŽ� ƉĂƟĞŶƚ� ĐĂƉŝƚĂů͕� ǁ ŚĞƌĞ�
investors make long term investments such as in infrastructure
projects, with longer term horizons for investment returns. We
await that further paper with keen interest.

One hopes that in that paper they will take the opportunity to
expand the range of funds which can be offered to retail 
investors – and professional investors - including those in the
authorised fund space - which suit long term investments and
probably are not fully open ended. It is increasingly important
that a wider range of UK authorised funds is made available
with longer term horizons.
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dŚŝƐ�ƉƵďůŝĐĂƟŽŶ�ŝƐ�ŶŽƚ�Ă�ƐƵďƐƟƚƵƚĞ�ĨŽƌ�ĚĞƚĂŝůĞĚ�ĂĚǀ ŝĐĞ�ŽŶ�ƐƉĞĐŝĮ Đ�ƚƌĂŶƐĂĐƟŽŶƐ�ĂŶĚ�ƐŚŽƵůĚ�ŶŽƚ�ďĞ�ƚĂŬĞŶ�ĂƐ�ƉƌŽǀ ŝĚŝŶŐ�ůĞŐĂů�advice on any of the topics discussed.
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