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Introduction

The UK's Financial Services (Banking Reform) Act 2013, which
introduces a utility-style regulator for the payments sector,
finally received Royal Assent on 18 December 2013. The new
regime presents some major challenges for the established
payments industry, but offers the prospect of easier access
for smaller players and new entrants to payment systems
and could herald a new level of intervention in the way that
payment systems operate.

"Designation" not "licensing"

The Government's original plans, set out in its March 2013
consultation, envisaged a regime for licensing direct
members and direct participants of retail payment schemes.
Respondents' concerns caused the Government to rethink:
the new statutory regime instead covers payment systems
which are designated by HM Treasury. This may occur where
the Treasury believes that deficiencies in the design of the
system or disruption in its operation would be likely to have a
serious impact on its users. Desighation has merits from a
regulatory perspective, including:

« Focus: the first systems to be designated are likely to be
the main inter-bank schemes and international card
schemes. The new regulator will be able to focus its
resources and attention on those systems which are
largest and impact most upon the UK economy, with
scope to designate more as its staffing and expertise levels

increase;

« Flexibility: HM Treasury will be able to allow new payment
systems to develop and bring them within the regulatory
fold as and when they become systemically important.

Critically, the effect of designation is wide-ranging: the
payment scheme operator, all providers of infrastructure to
that system and all system participants (such as members,
card issuers and merchant acquirers) will be brought under
the regulatory umbrella. Effectively, regulation will cover the
entire "payment journey" from end to end.

On the surface, this approach looks less far-reaching than the
licensing proposal in the March 2013 consultation. However,
much will clearly depend on how HM Treasury exercises its

powers to designate particular payment schemes. These
schemes and their users and competitors will be watching
this aspect closely and may need to consider how far the
Treasury's decisions are open to challenge.

A new regulator

A new Payment Systems Regulator (the "PSR") will be
established in 2014 as a separate organisation sitting
under the Financial Conduct Authority. The PSR will have
its own resourcing and strategy and will have concurrent
competition powers. Funding for the PSR may be by way
of levies on designated payment systems.

The PSR's objectives will be to promote competition,
innovation and the interests of end-users. The PSR will
have some powerful tools with which to achieve these
objectives, including:

» powers to require the establishment of system rules or
changes to those rules, and to give directions to
operators and other participants - the directions may
cover whatever issues the PSR determines to be
appropriate;

» specific powers include requiring amendments to
service level agreements, access pricing and other fees.
Payment system operators will need to assess how to
accommodate the potential implications of these
powers in their business models and terms of service;

» powers to issue directions to impose financial penalties
for breach. Designated payment providers will be
looking closely at what is required to stay within their

remit;

« powers to require players to dispose of their interests
in payment systems, subject to Treasury consent; and

 as part of the objective of simplifying access to
payment systems, the PSR can require an established
player to allow third party access to its system. New
entrants and smaller banks should have an easier route
to obtain access to essential payment systems as a
consequence.

Participants in the payments industry will find this a world
away from the previous regime presided over by the
Payments Council.



Death knell for the Payments
Council?

With hindsight, the Payments Council might be regretting its
decision to abolish cheques by 2018. The uproar following
that decision initially caused the Payments Council to back
down, then led to a damming report by the Treasury Select
Committee in 2011 which criticised the Payments Council and
recommended that payments systems should be brought
within the formal system for financial regulation. The
Government's March 2013 consultation reiterated that many
of the problems within the existing system arose from its
domination by a small number of large banks and criticised
the Payments Council for being unable to reflect the needs of
all stakeholders due to its domination by the large banks, and
its inability to deliver projects effectively because it operates
by consensus. No formal role is envisaged for the Payments
Council within the new regulatory regime.

So is that it for the Payments Council? We suspect not. The
body was established in 2007 but is an industry membership
organisation (not a body established by statute) and, in
addition to its role as self-regulator of payment systems, it
undertakes a number of industry co-ordinating and
representative functions. If its members see that it has a
continuing role once the PSR has been established, then it
will be for them to decide the Payment Council's future.
Given the sweeping powers of the PSR, it may be that the
Payments Council will take on a greater lobbying role in
future, similar to that of the British Bankers' Association in
the wider banking sector.

New regime for administration of
payment and settlement systems

In a much less heralded change, the Government has also
introduced a special administration regime applying to
operators of systemically important inter-bank payment
systems and securities settlement systems in the event of
their insolvency or threatened insolvency. This financial
market infrastructure ("FMI") administration applies to both
the scheme companies (e.g. Bacs and CHAPS in the payments
field, and CREST for securities settlement) and service
providers (e.g. Vocalink) to whom the actual processing of
payment and technical infrastructure may be outsourced.

In an ordinary administration, the focus is to maximise

returns to creditors while winding up the company. An
administrator in an FMI administration is instead charged
with continuing the delivery of the payment or settlement
services; the interests of creditors will be subordinate to
those of the economy as a whole. In further recognition of
the national importance of such payment and settlement
systems:

« an FMI administrator will be nominated by the Bank of
England, which will have power to issue directions to
the FMI administrator;

« the FMI administrator will have the power to transfer
all or part of the business to another company on an
expedited basis - and the Bank of England will have a
role in approving (and, if appropriate, modifying) such
transfers —in order to ensure critical settlement
services are maintained; and

« third parties who supply certain goods and services to
the operators of such payment systems and securities
settlement systems are restricted from terminating
early in the event of an FMI administration.

While likely to be beneficial to the efficient operation of
the UK economy as a whole, third parties contracting with
operators of such payment systems and securities
settlement systems will bear the credit risk of their failure.
This is something that such contractors, particularly
smaller players, will need to consider when bidding for
contracts.

Implementation

By "piggy-backing" on a Bill which was already being
considered by Parliament, the Government was able to
expedite the introduction of the new regime for payment
systems regulation. HM Treasury anticipates that the new
regulator will be formed as soon as late 2014 and fully
operational in spring 2015. It will be a significant challenge
to recruit the required number of people holding the
necessary range of skills and expertise, and to roll out
utility-style regulation in such a fast evolving sector, within
such a short time frame.
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Some final thoughts

The new regime adopted many of the features proposed by
the Government in its original March 2013 consultation; as
such, it was not a surprise to the industry. However, it is
interesting to note the rhetoric accompanying the
Government's press releases on the subject, which focussed
on the Government's determination "to empower smaller
firms to challenge the big banks to deliver real benefits for
each and every user of financial services" and to diminish the
incumbent banks' ownership of the system and domination
of the payments industry at every level. We shall see
whether the new regulator chooses to exercise its
considerable powers in quite such an heroic fashion.

Contacts

Clare Burman
Director

t: +44 (0)207 861 4000

e: clare.burman@ffw.com

John Worthy
Partner

t: +44 (0)207 861 4000
e: john.worthy@ffw.com

Manchester |

Brussels | Hamburg

As the payments industry digests the implications of this
new legislation, established players will be focussing on
how to engage with a new form of oversight (with
significant powers over their system operations and
commercial activities). New entrants and smaller
participants will be looking at how the new regime could
enhance their payment offerings and deliver a more
competitive service.

Paul Graeme
Partner

t: +44 (0)207 861 4000
e: paul.graeme@ffw.com

Munich |





<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000500044004600206587686353ef901a8fc7684c976262535370673a548c002000700072006f006f00660065007200208fdb884c9ad88d2891cf62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef653ef5728684c9762537088686a5f548c002000700072006f006f00660065007200204e0a73725f979ad854c18cea7684521753706548679c300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020b370c2a4d06cd0d10020d504b9b0d1300020bc0f0020ad50c815ae30c5d0c11c0020ace0d488c9c8b85c0020c778c1c4d560002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken voor kwaliteitsafdrukken op desktopprinters en proofers. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents for quality printing on desktop printers and proofers.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /NoConversion
      /DestinationProfileName ()
      /DestinationProfileSelector /NA
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure true
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles true
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /NA
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /LeaveUntagged
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


