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The English law of contract is well known for not having a general
duty of good faith and the approach to dealing with good faith
ƐŝƚƵĂƟŽŶƐ�ŝŶ�ĐĂƐĞ�ůĂǁ �ŚĂƐ�ďĞĞŶ�ƉŝĞĐĞŵĞĂů͕�ŝŶ�ůŝŶĞ�ǁ ŝƚŚ�ƚŚĞ�ŐĞŶĞƌĂů�
development of common law. One of the main reasons advanced
for this is the uncertainty which would arise if a general duty of
good faith was imported into contracts generally.

However, judgments in a number of recent cases have reignited
the debate over whether or not English law recognises a general
duty of good faith in commercial contracts, including franchise
agreements.

dŚŝƐ�ĂƌƟĐůĞ�ǁ ŝůů�ĐŽŶƐŝĚĞƌ�ƚŚĞ�ůŝŶĞ�ƚĂŬĞŶ�ďǇ�ƚŚĞ��ŶŐůŝƐŚ��ŽƵƌƚƐ�ŝŶ�
ƚŚĞƐĞ�ƌĞĐĞŶƚ�ĐĂƐĞƐ͕ �ƐƚĂƌƟŶŐ�ǁ ŝƚŚ�Yam Seng Pte Limited and
/ŶƚĞƌŶĂƟŽŶĂů�dƌĂĚĞ��ŽƌƉŽƌĂƟŽŶ�("Yam Seng"), followed by a look
at the subsequent cases which cited the Yam Seng judgment and
concluding with the first post Yam-Seng case for good faith in the 
context of franchising (Carewatch Care Services Limited v Focus
Caring Services Limited & Ors ("Carewatch")) ͘ �dŚŝƐ�ĂƌƟĐůĞ�ǁ ŝůů�ƚŚĞŶ�
propose a number of key lessons to be learnt.

Case Law Review

Yam Seng – the case that let cat out of the bag

In Yam Seng, Yam Seng Pte Limited ("Yam Seng") entered into an
ĞǆĐůƵƐŝǀ Ğ�ĚŝƐƚƌŝďƵƟŽŶ�ĂŐƌĞĞŵĞŶƚ�ǁ ŝƚŚ�/ŶƚĞƌŶĂƟŽŶĂů�dƌĂĚĞ�
�ŽƌƉŽƌĂƟŽŶ�;Η/d�ΗͿ�ƚŽ�ƐĞůů�D ĂŶĐŚĞƐƚĞƌ�hŶŝƚĞĚ�ďƌĂŶĚĞĚ�ƚŽŝůĞƚƌŝĞƐ�
across duty free outlets in the South East Asian region. The
ƌĞůĂƟŽŶƐŚŝƉ�ƋƵŝĐŬůǇ�ďƌŽŬĞ�ĚŽǁ Ŷ�ĂŵŝĚ�ĂĐĐƵƐĂƟŽŶƐ�ƚŚĂƚ�/d��ŚĂĚ�
misled Yam Seng on a number of issues, including its ability to
supply the products, the nature of its licence with Manchester
United and its dealings with another authorised distributor for the
products in the region. Yam Seng argued that its business suffered 
Į ŶĂŶĐŝĂů�ůŽƐƐ�ĂƐ�Ă�ƌĞƐƵůƚ�ŽĨ�/d�ΖƐ�ĞƌƌĂƟĐ�ĂŶĚ͕ �Ăƚ�ƟŵĞƐ͕ �ĚŝƐŚŽŶĞƐƚ�
behaviour. Yam Seng argued successfully that the agreement
ĐŽŶƚĂŝŶĞĚ�ĂŶ�ŝŵƉůŝĞĚ�ŽďůŝŐĂƟŽŶ�ƚŽ�ĂĐƚ�ŝŶ�ΗŐŽŽĚ�ĨĂŝƚŚΗ�ĂŶĚ�ƚŚĂƚ�
ITC's breaches were "repudiatory".

D ƌ�:ƵƐƟĐĞ�>ĞŐŐĂƩ ΖƐ�ũƵĚŐŵĞŶƚ�ŝŶĐůƵĚĞƐ�Ă�ĚĞƚĂŝůĞĚ�ƐƵŵŵĂƌǇ�ŽĨ�
�ŶŐůŝƐŚ�ůĂǁ ΖƐ�ƵŶĞĂƐǇ�ƌĞůĂƟŽŶƐŚŝƉ�ǁ ŝƚŚ�ƚŚĞ�ĐŽŶĐĞƉƚ�ŽĨ�Ă�ŐĞŶĞƌĂů�
duty of good faith and argues that the cherished certainty of
�ŶŐůŝƐŚ�ĐŽŵŵŽŶ�ůĂǁ �ŝƐ�ŶŽƚ�ĂƵƚŽŵĂƟĐĂůůǇ�ƵŶĚĞƌŵŝŶĞĚ�ďǇ�
ƌĞĐŽŐŶŝƐŝŶŐ�ƐƵĐŚ�ŐĞŶĞƌĂů�ĚƵƟĞƐ͘ �K ƚŚĞƌ�ĐŽŵŵŽŶ�ůĂǁ �ũƵƌŝƐĚŝĐƟŽŶƐ�
ĂƌĞ͕�ŚĞ�ĂƌŐƵĞƐ͕ �ŵŽǀ ŝŶŐ�ŝŶ�ƚŚŝƐ�ĚŝƌĞĐƟŽŶ�ĂŶĚ��ŶŐůŝƐŚ�ůĂǁ �ŝƐ�
ΗƐǁ ŝŵŵŝŶŐ�ĂŐĂŝŶƐƚ�ƚŚĞ�ƟĚĞΗ͘�, Ğ�ĐŽŶĐůƵĚĞƐ�ŚŝƐ�ũƵĚŐŵĞŶƚ�ďǇ�ŶŽƟŶŐ�
ƚŚĂƚ�ĐŽŶƚƌĂĐƚƐ�ŝŶǀ Žůǀ ŝŶŐ�Ă�ůŽŶŐĞƌ�ƚĞƌŵ�ƌĞůĂƟŽŶƐŚŝƉ�ĂŶĚ�ƐƵďƐƚĂŶƟĂů�
ĐŽŵŵŝƚŵĞŶƚ�ƌĞƋƵŝƌĞ�Ă�ŚŝŐŚ�ĚĞŐƌĞĞ�ŽĨ�ĐŽŵŵƵŶŝĐĂƟŽŶ͕ �
ĐŽŽƉĞƌĂƟŽŶ�ĂŶĚ�ƉƌĞĚŝĐƚĂďůĞ�ƉĞƌĨŽƌŵĂŶĐĞ�ďĂƐĞĚ�ŽŶ�ŵƵƚƵĂů�ƚƌƵƐƚ�
ĂŶĚ�ĐŽŶĮ ĚĞŶĐĞ͘�, Ğ�ŽďƐĞƌǀ ĞĚ�ƚŚĂƚ�ƚŚĞƐĞ�ĞǆƉĞĐƚĂƟŽŶƐ�ĂƌĞ�ƌĂƌĞůǇ�
legislated for in the express terms of contracts, but are implicit in
ƚŚĞ�ƉĂƌƟĞƐΖ�ƵŶĚĞƌƐƚĂŶĚŝŶŐ͕�ĂŶĚ�ĂƌĞ�ŶĞĐĞƐƐĂƌǇ�ƚŽ�Őŝǀ Ğ�ďƵƐŝŶĞƐƐ�
Ğĸ ĐĂĐǇ�ƚŽ�ƐƵĐŚ�ĂƌƌĂŶŐĞŵĞŶƚƐ͘ ���ǆĂŵƉůĞƐ�ŽĨ�ΗƌĞůĂƟŽŶĂů�ĐŽŶƚƌĂĐƚƐΗ�
in his view included franchise agreements, joint venture
ĂŐƌĞĞŵĞŶƚƐ�ĂŶĚ�ůŽŶŐ�ƚĞƌŵ�ĚŝƐƚƌŝďƵƟŽŶ�ĂŐƌĞĞŵĞŶƚƐ͘

Subsequent cases

The Yam Seng judgment has been referred to in a number of
ƐƵďƐĞƋƵĞŶƚ�ĐĂƐĞƐ�ŝŶǀ Žůǀ ŝŶŐ�ΗƌĞůĂƟŽŶĂůΗ�ĐŽŶƚƌĂĐƚƐ͕ �ŝŶĐůƵĚŝŶŐ�ƚŚĞ�
following:

In Mid Essex Hospital Services NHS Trust ("NHS Trust") and
Compass Group UK and Ireland Limited ("Compass"), Compass'
performance in a NHS Trust catering contract was measured by
ƚŚĞ�ĐĂůĐƵůĂƟŽŶ�ŽĨ�ƐĞƌǀ ŝĐĞ�ĨĂŝůƵƌĞ�ƉŽŝŶƚƐ͘ ��dŚĞ�E , ^�dƌƵƐƚ�ǁ ĂƐ�
ĞŶƟƚůĞĚ�ƚŽ�Ăǁ ĂƌĚ�ƚŚŽƐĞ�ƉŽŝŶƚƐ�ƚŽ��ŽŵƉĂƐƐ�ĂŶĚ�ůĞǀ Ǉ�ĚĞĚƵĐƟŽŶƐ�
from payments due by the NHS Trust. Compass claimed that the
E , ^�dƌƵƐƚ�ŚĂĚ�ĞǆĞƌĐŝƐĞĚ�ŝƚƐ�ĚŝƐĐƌĞƟŽŶ�ŝŶ�ƚŚŝƐ�ƌĞŐĂƌĚ�ŝŶ�Ă�ǁ ĂǇ�
which was contrary either to the implied term not to act
ĂƌďŝƚƌĂƌŝůǇ͕�ĐĂƉƌŝĐŝŽƵƐůǇ�Žƌ�ŝƌƌĂƟŽŶĂůůǇ͕�Žƌ�ŝŶ�ďƌĞĂĐŚ�ŽĨ�ĂŶ�ĞǆƉƌĞƐƐ�
ĚƵƚǇ�ŽĨ�ŐŽŽĚ�ĨĂŝƚŚ�ĂŶĚ�ǁ ŚŝĐŚ�ƚŚĞƌĞĨŽƌĞ�ĞŶƟƚůĞĚ��ŽŵƉĂƐƐ�ƚŽ�
terminate the contract. However, the Court of Appeal rejected
the first instance ruling that there was an implied term of good 
faith which the NHS Trust had breached. The Court of Appeal
ruled that the NHS Trust had breached express terms of the
ĐŽŶƚƌĂĐƚ�ǁ ŚĞŶ�ŵĂŬŝŶŐ�ƚŚĞ�ĚĞĚƵĐƟŽŶƐ�ĂŶĚ�ƚŚĞ�ƉƌŽǀ ŝƐŝŽŶƐ�ŽĨ�ƚŚĞ�
contract dealing with breach were sufficiently clear. The NHS 
Trust had repaid the amounts charged as a result of the wrongful
ĚĞĚƵĐƟŽŶƐ�ĂŶĚ�ŚĂĚ�ƚŚĞƌĞĨŽƌĞ�ĐƵƌĞĚ�ŝƚƐ�ďƌĞĂĐŚ�ďĞĨŽƌĞ��ŽŵƉĂƐƐ�
terminated the contract. In essence, there was no need to imply a
general duty of good faith.

In TSG Building Services plc ("TSG") v South Anglia Housing Ltd
("SA"), TSG provided services to SA's housing stock. The
agreement included an express general duty to work in a spirit of
trust and fairness but SA also had an express right to terminate at
convenience, which it did. TSG argued that this amounted to a
breach of an express duty of good faith and that there was an
implied duty of good faith regarding the exercise of the right to
terminate. The judge rejected TSG's claim and ruled that there
should be no linkage between the general express duty of good
faith and the right to terminate at convenience - implying such a
duty would contradict the express terms of the contract.
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In Bristol Groundschool Limited ("BGS") v Intelligent Data Capture
Limited ("IDC") ƚŚĞ�ƉĂƌƟĞƐ�ĐŽůůĂďŽƌĂƚĞĚ�ǁ ŝƚŚ�ĞĂĐŚ�ŽƚŚĞƌ�ĨŽƌ�ϭϬ�
years to produce electronic training manuals for commercial
ƉŝůŽƚƐ͘ �/���ƐƵƉƉůŝĞĚ�ƐƚĂƟĐ�Ăƌƚǁ ŽƌŬ�ĨŽƌ�ƚŚĞ�ŵĂŶƵĂůƐ�ǁ ŚŝĐŚ��' ^�ƚŚĞŶ�
produced and sold. BGS paid for and owned the copyright in the
ƐƚĂƟĐ�Ăƌƚǁ ŽƌŬ͘��' ^�ĐŽŵŵĞŶĐĞĚ�ƉƌŽĐĞĞĚŝŶŐƐ�ĂŐĂŝŶƐƚ�/���ĐůĂŝŵŝŶŐ�
breach of contract and infringement of copyright. IDC
counterclaimed that BGS had breached an implied duty of good
faith by downloading materials from IDC’s IT systems without
ĂƵƚŚŽƌŝǌĂƟŽŶ͘ �dŚĞ�, ŝŐŚ��ŽƵƌƚ�ĨŽƵŶĚ�ƚŚĂƚ�ƚŚĞƌĞ�ǁ ĂƐ�ƐƵĐŚ�Ă�ĚƵƚǇ�
(which BGS had breached) by applying the following test – can the
ĐŽŶĚƵĐƚ�ŝŶ�ƋƵĞƐƟŽŶ�ďĞ�ƌĞŐĂƌĚĞĚ�ĂƐ�͞ĐŽŵŵĞƌĐŝĂůůǇ�ƵŶĂĐĐĞƉƚĂďůĞ͟ �
ďǇ�ƌĞĂƐŽŶĂďůĞ�ĂŶĚ�ŚŽŶĞƐƚ�ƉĞŽƉůĞ�ŝŶ�ƚŚĞ�ƉĂƌƟĐƵůĂƌ�ĐŽŶƚĞǆƚ�
involved? The judgment referred to and agreed with the analysis
ŽĨ�D ƌ�:ƵƐƟĐĞ�>ĞŐŐĂƩ �ŝŶ�zĂŵ�̂ ĞŶŐ�ĂŶĚ�ƐĂŝĚ�Ă�ĚƵƚǇ�ŽĨ�ŐŽŽĚ�ĨĂŝƚŚ�
“extends beyond, but at very least includes, the requirement of
honesty”

In Hamsard 3147 Limited ("Hamsard") v Boots UK Limited
("Boots") a long term supply agreement was terminated due to
ƚŚĞ�ŝŶƐŽůǀ ĞŶĐǇ�ŽĨ�, ĂŵƐĂƌĚ͘ �, Žǁ Ğǀ Ğƌ͕�ƚŚĞ�ƌĞůĂƟŽŶƐŚŝƉ�ĐŽŶƟŶƵĞĚ�
on an ad hoc basis once Hamsard emerged from insolvency
ƉƌŽĐĞĞĚŝŶŐƐ͕ �ƵŶƟů��ŽŽƚƐ�ƐĞƌǀ ĞĚ�ŶŽƟĐĞ�ƚŽ�ƚĞƌŵŝŶĂƚĞ�ƚŚĞ�
ƌĞůĂƟŽŶƐŚŝƉ�ŽŶ�ϵ�ŵŽŶƚŚƐΖ�ŶŽƟĐĞ�- the original agreement required
ϭϴ�ŵŽŶƚŚƐΖ�ŶŽƟĐĞ�ĂŶĚ�ĐŽŶƚĂŝŶĞĚ�ĂŶ�ĞǆƉƌĞƐƐ�ĚƵƚǇ�ŽĨ�ŐŽŽĚ�ĨĂŝƚŚ ͘ �
dŚĞ�ũƵĚŐĞ�ƌĞũĞĐƚĞĚ�, ĂŵƐĂƌĚΖƐ�ĂƌŐƵŵĞŶƚ�ƚŚĂƚ�ƚŚĞ�ϵ�ŵŽŶƚŚ�ŶŽƟĐĞ�
period was unreasonable and amounted to a breach of good faith.
The judge went on to state that Yam Seng was not authority for
ŝŵƉůǇŝŶŐ�Ă�ŐĞŶĞƌĂů�ŽďůŝŐĂƟŽŶ�ŽĨ�ŐŽŽĚ�ĨĂŝƚŚ�ŝŶ�ĐŽŵŵĞƌĐŝĂů�
contracts - Ă�ƉĂƌƚǇ�ĂĐƟŶŐ�ŚŽŶĞƐƚůǇ�ƐŚŽƵůĚ�ŶŽƚ�ŚĂǀ Ğ�͞ ƐƵďŽƌĚŝŶĂƚĞ�
ŝƚƐ�Žǁ Ŷ�ĐŽŵŵĞƌĐŝĂů�ŝŶƚĞƌĞƐƚƐ�ƚŽ�ƚŚŽƐĞ�ŽĨ�ƚŚĞ�ŽƚŚĞƌ�ĐŽŶƚƌĂĐƟŶŐ�
party”.

Carewatch –�����ϔ���������������������������������
franchising

&ŽůůŽǁ ŝŶŐ�D ƌ�:ƵƐƟĐĞ�>ĞŐŐĂƩ ΖƐ�ĐŽŵŵĞŶƚƐ�ŝŶ�Yam Seng there was a
ĐŽŶƐŝĚĞƌĂďůĞ�ĚĞŐƌĞĞ�ŽĨ�ƐƉĞĐƵůĂƟŽŶ�Žǀ Ğƌ�ƚŚĞ�ĂƉƉůŝĐĂƟŽŶ�ƚŽ�ŚŝƐ�
judgment to franchising. In 2014 the Carewatch case saw the High
Court decide a franchising dispute where the defendants
advanced arguments in reliance on Yam Seng.

Carewatch centred on the enforceability of post-ƚĞƌŵŝŶĂƟŽŶ�
ĐŽǀ ĞŶĂŶƚƐ͘ ��/ƚ�ŝƐ�ŶŽƚ�ƉĂƌƟĐƵůĂƌůǇ�ŶŽƚĞǁ ŽƌƚŚǇ�ĨŽƌ�ƚŚĞ�ĚĞĐŝƐŝŽŶ�
ƌĞĂĐŚĞĚ�ďǇ�D ƌ�:ƵƐƟĐĞ�, ĞŶĚĞƌƐŽŶ�ŽŶ�ƚŚŽƐĞ�ŝƐƐƵĞƐ͗ �ŚĞ�ƵƉŚĞůĚ�ƚŚĞ�
franchisor's covenants in the face of challenges on common law
ĂŶĚ�ĐŽŵƉĞƟƟŽŶ�ůĂǁ �ŐƌŽƵŶĚƐ͘ ��̂ ŝŵŝůĂƌůǇ͕�ƚŚĞ�ũƵĚŐĞ�ƌĞũĞĐƚĞĚ�ǀ ĂƌŝŽƵƐ�
ĂůůĞŐĂƟŽŶƐ�ƚŚĂƚ��ĂƌĞǁ ĂƚĐŚ�ŚĂĚ�ďƌĞĂĐŚĞĚ�ŝƚƐ�ĞǆƉƌĞƐƐ�ŽďůŝŐĂƟŽŶƐ�ƚŽ�
its franchisees. Of interest here, though, is the outcome of the
defendants' submissions that various terms should have been
ŝŵƉůŝĞĚ�ŝŶƚŽ�ƚŚĞ�ĨƌĂŶĐŚŝƐĞ�ĂŐƌĞĞŵĞŶƚƐ͘ ��KŶĞ�ŽĨ�ƚŚĞƐĞ�ŝŶ�ƉĂƌƟĐƵůĂƌ�
was that ΗƚŚĞ�ƉĂƌƟĞƐ�ǁ ŽƵůĚ�ĐŽŶĚƵĐƚ�ƚŚĞŵƐĞůǀ ĞƐ�ĂƐ�ĨƌĂŶĐŚŝƐŽƌ�ĂŶĚ�
franchisee in good faith…"

D ƌ�:ƵƐƟĐĞ�, ĞŶĚĞƌƐŽŶ�ƌĞǀ ŝĞǁ ĞĚ�ƚŚĞ�ůĂǁ �ƌĞůĂƟŶŐ�ƚŽ�ŝŵƉůŝĞĚ�ƚĞƌŵƐ͕ �
confirming that the courts will only imply terms into contractual 
ƌĞůĂƟŽŶƐŚŝƉƐ�ǁ ŚĞƌĞ�ŝƚ�ŝƐ�ŶĞĐĞƐƐĂƌǇ�ƚŽ�ĚŽ�ƐŽ͘ ��, Ğ�ĂůƐŽ�ƌĞŝƚĞƌĂƚĞĚ�
ƚŚĂƚ�ƚŚĞ�ĨƌĂŶĐŚŝƐĞ�ƌĞůĂƟŽŶƐŚŝƉ�ŝƐ�ŵƵĐŚ�ĐůŽƐĞƌ�ƚŽ�ĂŶ�ŽƌĚŝŶĂƌǇ�
ĐŽŵŵĞƌĐŝĂů�ƌĞůĂƟŽŶƐŚŝƉ�ƚŚĂŶ�ƚŚĞ�ƐƉĞĐŝĂů�ƌĞůĂƟŽŶƐŚŝƉ�ŽĨ�ĞŵƉůŽǇĞƌ�
and employee, into which terms of trust and confidence can be 
ŝŵƉůŝĞĚ͘ ��/Ŷ�ƌĞůĂƟŽŶ�ƚŽ�Yam Seng the judge endorsed the earlier
ĐŽŵŵĞŶƚƐ�ŽĨ�D ƌ�:ƵƐƟĐĞ�E ŽƌƌŝƐ�ŝŶ�Hamsard.

>ŽŽŬŝŶŐ�Ăƚ�ƚŚĞ��ĂƌĞǁ ĂƚĐŚ�ĨƌĂŶĐŚŝƐĞ�ĂŐƌĞĞŵĞŶƚ�ŝŶ�ƉĂƌƟĐƵůĂƌ͕�D ƌ�
:ƵƐƟĐĞ�, ĞŶĚĞƌƐŽŶ�ŶŽƚĞĚ�ƚŚĂƚ�ŝƚ�ĂůƌĞĂĚǇ�ĐŽŶƚĂŝŶĞĚ�ĚĞƚĂŝůĞĚ�
express terms which dealt with all aspects of the franchise
ƌĞůĂƟŽŶƐŚŝƉ͘ ��dŚĞƌĞ�ǁ ĂƐ�ŶŽ�Žďǀ ŝŽƵƐ�ǀ ŽŝĚ�ƚŚĂƚ�ŽŶůǇ�ĂŶ�ŝŵƉůŝĞĚ�
term could fill.  Second, many of the terms the defendants hoped 
to imply were inconsistent with the express terms of the contract
(and so even less likely to be endorsed by the courts). Third,
Carewatch was "free to have regard to its own commercial
interests in deciding how to run its franchise business, provided
always that it complied with the express terms of its current
franchise agreements".

Carewatch is good news for franchisors, confirming that the 
ĐŽƵƌƚƐ�ĐŽŶƟŶƵĞ�ƚŽ�ĂĚŽƉƚ�Ă�ƉƌĂŐŵĂƟĐ�ĐŽŵŵĞƌĐŝĂů�ĂƉƉƌŽĂĐŚ�ƚŽ�
franchise disputes and removing some of the uncertainty that
had been fostered in the wake of Yam Seng ͘ ��t ŚŝůĞ�D ƌ�:ƵƐƟĐĞ�
Henderson did not say that terms of this nature could never be
ŝŵƉůŝĞĚ�ŝŶƚŽ�Ă�ĨƌĂŶĐŚŝƐĞ�ƌĞůĂƟŽŶƐŚŝƉ͕ �ƚŚĞ�ŝĚĞĂ�ŽĨ�Ă�ĐŽŶƚƌĂĐƚƵĂů�
duty of good faith seems more suited to highly unusual
circumstances than to franchising as a whole.
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If you would like to discuss these issues, please contact Gordon
Drakes in our Franchising and Licensing team or James Seadon in
our Franchise Disputes team.

Conclusion and Key Lessons

If the Yam Seng ũƵĚŐŵĞŶƚ�ǁ ĂƐ�ĂŶ�ĂƩ ĞŵƉƚ�ƚŽ�ůĞƚ�ƚŚĞ�ĐĂƚ�ŽƵƚ�ŽĨ�ƚŚĞ�
bag, the subsequent rulings in Compass, TSG, Hamsard and
Carewatch ƐŚŽǁ �ƚŚĞ��ŶŐůŝƐŚ��ŽƵƌƚƐ�ĂƩ ĞŵƉƟŶŐ�ƚŽ�ƉƵƐŚ�ŝƚ�ďĂĐŬ�ŝŶ͘ �
, Žǁ Ğǀ Ğƌ͕�ǁ ŚŝůƐƚ�ƚŚĞ��ŶŐůŝƐŚ�ĐŽƵƌƚƐ�ĂƌĞ�ůŝŬĞůǇ�ƚŽ�ĐŽŶƟŶƵĞ�ƚŽ�ƵƉŚŽůĚ�
ƚŚĞ�ƚƌĂĚŝƟŽŶĂů͕�ŶĂƌƌŽǁ �ĂƉƉƌŽĂĐŚ�ƚŽ�ŝŵƉůŝĞĚ�ƚĞƌŵƐ�ŝŶ�ƚŚĞ�ŶĞĂƌ�
future, Bristol Groundschool ƐŚŽǁ Ɛ�ƚŚĂƚ�ƚŚŝƐ�ĂƐƐƵŵƉƟŽŶ�ĐĂŶŶŽƚ�
be taken for granted. The concept of good faith underpins many
ŽĨ�ƚŚĞ�ĨƌĂŶĐŚŝƐĞ�ƐƉĞĐŝĮ Đ�ƌĞŐƵůĂƟŽŶƐ�ǁ ŚŝĐŚ�ĂƉƉůǇ�ŝŶ�ũƵƌŝƐĚŝĐƟŽŶƐ�
ĂĐƌŽƐƐ�ƚŚĞ�ǁ ŽƌůĚ�;ŝŶĐůƵĚŝŶŐ�ŝŶ�ĐŽŵŵŽŶ�ůĂǁ �ũƵƌŝƐĚŝĐƟŽŶƐ�ƐƵĐŚ�ĂƐ�
Australia and the US) and it remains to be seen how long English
ůĂǁ �ǁ ŝůů�ĐŽŶƟŶƵĞ�ƚŽ�ΗƐǁ ŝŵ�ĂŐĂŝŶƐƚ�ƚŚĞ�ƟĚĞΗ͘�

Some key lessons include:

 the English Courts will look at express terms first and then 
consider if an implied term is necessary;

 ƚŚĞ��ŶŐůŝƐŚ��ŽƵƌƚƐ�ĂƌĞ�ƵŶůŝŬĞůǇ�ƚŽ�ŝŵƉůǇ�ŽďůŝŐĂƟŽŶƐ�ŽĨ�ŐŽŽĚ�

faith into a contract if by doing so the implied term will
contradict express terms;

 ƚŚĞ��ŶŐůŝƐŚ��ŽƵƌƚƐ�ǁ ŝůů�ŝŶƚĞƌƉƌĞƚ�ŶĂƌƌŽǁ ůǇ�ĞǆƉƌĞƐƐ�ĚƵƟĞƐ�ŽĨ�
ŐŽŽĚ�ĨĂŝƚŚ�ƌĞůĂƟŶŐ�ƚŽ�ƐƉĞĐŝĮ Đ�ƌŝŐŚƚƐ�ĂŶĚ�ŽďůŝŐĂƟŽŶƐ�ĂŶĚ�ŶŽƚ�
ĞǆƚĞŶĚ�ƚŚĞŵ�ƚŽ�ƚŚĞ�ĞŶƟƌĞ�ĐŽŶƚƌĂĐƚƵĂů�ƌĞůĂƟŽŶƐŚŝƉ͖

 ΗĂĐƟŶŐ�ŝŶ�ŐŽŽĚ�ĨĂŝƚŚΗ�ƐŚŽƵůĚ�ŶŽƚ�ŵĞĂŶ�ƚŚĂƚ�Ă�ƉĂƌƚǇ�ĞǆĞƌĐŝƐŝŶŐ�
its contractual rights honestly should subordinate its own
ĐŽŵŵĞƌĐŝĂů�ŝŶƚĞƌĞƐƚƐ�ƚŽ�ƚŚŽƐĞ�ŽĨ�ƚŚĞ�ŽƚŚĞƌ�ĐŽŶƚƌĂĐƟŶŐ�ƉĂƌƚǇ͖�
and

 ǁ ŚĞŶ�ŝƚ�ĐŽŵĞƐ�ƚŽ�ĐŽŶƚƌĂĐƚƵĂů�ĚƌĂŌŝŶŐ͕�Ăǀ ŽŝĚ�ŐĞŶĞƌĂů�ĚƵƟĞƐ͕ �Žƌ�

specify what good faith means in the relevant context and be
ĐůĞĂƌ�ĂďŽƵƚ�ŚŽǁ �ĂŶĚ�ǁ ŚĞŶ�ĐŽŶƚƌĂĐƚƵĂů�ĚŝƐĐƌĞƟŽŶ�ĐĂŶ�ďĞ�
exercised.
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