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Who owns art generated by a computer?

By STEVEN J. FRANK

he emergence of artificial intelligence sys-
tems that can generate computer code, art-
work, essays, medical diagnoses, and more
in response to simple text prompts is reig-
niting an unresolved legal debate: Who
owns the rights to computer-generated cre-
ations?

Careers and professional futures will turn on the
answer.

US law does not preclude nonhuman authorship.
But courts and copyright registration offices have re-
fused to accord intellectual property rights to nonhu-
man authors or creators. Their hesitance reflects a re-
luctance to create a new class of rights-holder without
a firm legal basis. Should that change? Should we go
ahead and provide that legal basis?

Before answering, let’s consider the other parties,
starting with the user. Say you tell your favorite text-to-
image generator to gin up a cat made of carrots. You're
delighted with the result. Are you the artist? Sure, you
might think, the AI was just a tool — like a paintbrush
or a very fancy version of Photoshop. Artists always use
tools, right? Problem is, you haven’t done much work.
All you really contributed was an idea — and copyright
doesn’t protect ideas, only expressions of ideas. Copy-
right might cover what the machine pushed out but
not what you dropped in. You just placed an order.

In fact, you did so little work that you don’t need
the incentive of exclusive rights to motivate your next
request to the Al. Here, copyright would serve no so-
cially useful purpose. Quite the opposite — it would let
you prevent others from creating their own carroty Kit-
ties with the same few words, merely because you or-
dered first.

Suppose, however, that the AI's first effort was abys-
mal. You had to go back and forth with the system,
progressively refining your prompts, cleverly leading
the image generator down the path to a much more
original vision. Now you have done some real work and
contributed much more meaningfully to the final prod-
uct. You have a stronger claim at least to co-authorship
of the output image. You might see yourself like the
artist Sol LeWitt, who issued detailed instructions to
assistants who actually produced the finished works.
But LeWitt never sought to stop or limit others from
doing the same thing — nor could he have. Copyright
might cover the precise words of his instructions as it
would a recipe in a cookbook, but it prevents no one
from reproducing the work itself (or baking the cake).
Only copying the words themselves is prohibited. Sor-
ry, user: Regardless of your efforts, you don’t have a
good claim to copyright.

What about the creator of the text-to-image Al pro-
gram? Certainly copyright covers the literal code. But
even here protection is limited. It doesn’t cover the un-
derlying methodology, the algorithms, the ideas — only
the expression of these concepts in code. Sell knockoff
copies of Microsoft Office, and copyright law will crush
you like a bug. Write your own productivity software
with similar functionality, and the result is LibreOffice,
which Microsoft is powerless to stop with copyright.

Copyright cannot possibly protect the images that
the Al creates merely because it protects the literal
code. The connection between the originator of the Al
and the work the Al generates is far too tenuous. It
would be like an art teacher claiming ownership of
their students’ subsequent work, forever. The teacher
is free to turn students away and charge high tuition,
but when class is over, the students’ work is their own.

Can a machine be creative? Asking the question

Frankenpoem

By ALEx BUTLER

first came across the idea of the im-
mured sonnet — an invention of con-
temporary Russian poet Philip Niko-
layev — when I was studying at

UMass Amherst, from which I graduated
in 2009. I was very interested in strange
forms of poetry, and I find the immured
sonnet the most intriguing.

A sonnet is a poem in English of 14
lines that can employ any of a number of
formal rhyme schemes but usually ends
with a rhyming couplet. There are 10 syl-
lables per line.

An immured sonnet is one bound
within the walls of another piece of writ-
ing. Here, I have embedded an original
sonnet, “The Operating Table,” into an ex-
cerpt of Mary Shelley’s “Frankenstein.”

You can read Shelley’s prose and my
sonnet separately, but I also intend for
you to be able to read them a third way,
with my sonnet woven into the prose por-
tion so that the entire piece flows togeth-
er as one.

About my sonnet: As an operating
room nurse, I'm surrounded every day by
organ transplants and trauma surgery. I
wanted to capture some of the imagery
and sense of what my type of nursing in-
volves.

Alex Butler is an operating room nurse at
Massachusetts General Hospital. He lives
in Braintree with his wife and daughter.
He’s on Instagram and Twitter
@butlerwrites.
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The image on this wall was designed with artificial intelligence by Berlin-based digital creator Julian
van Dieken, relying on Johannes Vermeer’s painting “Girl with a Pearl Earring” as inspiration.
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This portrait was created using DALL-E, an AT
system for generating images.

philosophically sends us running in circles, since you
can argue forcefully, and somewhat pointlessly, either
way. More practically, recognizing copyright in
machine-produced works would mean rewarding the
owner of the Al. And traditional principles of intellec-
tual-property law already provide ample motivation to
the originators of Al systems. They can limit access
and charge for each use if they so choose; why allow
them to grab pieces of downstream sales as well? And
do we really want to dive into messy allocation ques-

tions when both user and Al make identifiable contri-
butions to the final work?

Finally, enshrining machine creativity in a legal
framework designed for human activity might be a
step beyond what the public is ready for. ChatGPT and
its ilk may have already administered a troubling dose
of humility to writers, artists, and other professionals
who see their efforts as expressions of high human
purpose and capacity. Searching out sources, synthe-
sizing information, constructing coherent arguments
— does it matter whether an Al is in some epistemic
sense “creative” in doing these things if the results are
indistinguishable from human output? Purely in
terms of utility, maybe not. But erasing legal distinc-
tions between human and what is, at bottom, mechan-
ical activity exalts the machine less than it denigrates
the human.

There is more to a work of art than paint on a can-
vas or pixels on a screen. At least for art, intellectual
property rights implicitly reward the fashioning of in-
tent, experience, emotion, and message into a perceiv-
able expression. Whether the results can be spoofed by
an Al is irrelevant to the incentives we choose to pro-
vide in intellectual property law. If we attach social val-
ue to specifically human creativity, we should confine
legal protection accordingly.

Of course, whether human artists can keep the mar-
ketplace convinced of their works’ monetary value is a
different matter. But maybe the best answer to who
owns the rights in machine-produced art is: no one.

Steven J. Frank is an intellectual property lawyer who
recently retired from Morgan, Lewis & Bockius LLP to
pursue two Al startup ventures, Art Eye-D Associates
and Med*A-Eye Technologies.

When | found so astonishing a power placed within my hands, | hesitated a long time concerning the

manner in which | should employ it. Although | possessed the capacity of bestowing animation, yet to

find a way, completely search through, and to prepare a frame for the reception of it, with all its

bounce — keeping in mind the intact details, intricacies of fibres, muscles, and veins, still remained a

structural beauty; it proved an immense work of inconceivable difficulty and labour. | doubted at first
glance, directed at those who came before whether | should attempt the creation of a being like myself
to fully succumb to our vast wirings, or one of simpler organization; but my imagination was too much
overwhelmed by the body’s beauty and exalted by my first success to permit me to doubt of my ability

exposed as it was, to honor, to aid, to give life to an animal as complex and wonderful as man. The

bonding by unbonding. Third eyes open materials at present within my command hardly appeared
reenvisioned, sculpted to find the ways adequate to so arduous an undertaking; but | doubted not that

a new entity could be established; | should ultimately succeed. | prepared myself for a multitude of

worlds within worlds with which my craft opens, reverses; my operations might be incessantly baffled,

with every piece hurried to find a home; and at last my work be imperfect: yet, when | considered the

alternatives, tempting though they may be, improvement which every day takes place in science and

separate us from the latch and the key mechanics, | was encouraged to hope my present attempts

would at least lay the foundations of future success. Nor could | consider the magnitude and complexity

of my plan as any argument of its impracticability. It was with these feelings that | began the creation of

a human being. As the minuteness of the parts formed a great hindrance to my speed, | resolved,

contrary to my first intention, to make the being of a gigantic stature; that is to say, about eight feet in

height, and proportionably large. After having formed this determination, and having spent some

months in successfully collecting and arranging my materials, | began.

agi

GLOBE STAFF/
WIKIMEDIA
COMMONS/ADOBE

NSSIINITIILAGOLS T¥NSIN FHL



