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by Howard Smith

Petition
the Court with

Prayer?

Even though it may be inadmissible, an adverse anti-
SLAPP ruling can make it extremely difficult to bring a
successful motion for summary judgment later

he California anti-SLAPP (Strategic Lawsuits Against Public Partici-
pation) statute can be explained through the words of lead singer of the
Doors Jim Morrison from 1969: “When I was back there in [law] school,
there was a person there who put forth the proposition that you can
petition the [court] with prayer. Petition the [court] with prayer? Petition
the [court] with prayer? You cannot petition the [court] with prayer!”1
Fifty years later in 2019, similar words were echoed by the California
Supreme Court: “Code of Civil Procedure Section 425.16, commonly
known as the anti-SLAPP statute, allows defendants to request early
judicial screening of legal claims targeting free speech or petitioning
activities.”?2

The application of the statute focuses on two issues or “prongs”: 1)
whether the claim arises out of petitioning activity, and 2) if a prayer
for relief alone is insufficient, what is the necessary showing that must
be made in opposing a motion under Section 425.16. The question of
the proper evidentiary standard under the statute has been the subject
of recent activity by the California Supreme Court and courts of appeal.

Howard Smith practices professional liability litigation at trial and appellate
levels with an emphasis on legal malpractice defense with Berman Berman Berman
Schueider & Lowary, LLP in Los Angeles.
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Under Section 425.16(e), the anti-
SLAPP statute applies to claims arising out
of four different types of activity: 1) a writ-
ten or oral statement made in a judicial
proceeding; 2) a written or oral statement
made in legislative, executive, or any other
official proceeding; 3) a written or oral
statement made in a place open to the pub-
lic or a public forum in connection with
an issue of public interest; or 4) any other
conduct in furtherance of the exercise of
the constitutional right of free speech in
connection with a public issue or an issue
of public interest.? Specifically, “[a] claim
arises from protected activity when that
activity underlies or forms the basis for
the claim.”*

Under Section 425.16(e)(1), the statute
applies to any written or oral statement
or writing made before a legislative, exec-
utive, or judicial proceeding, or any other
official proceeding. Courts have adopted
“a fairly expansive view of what constitutes
litigation-related activities within the scope
of Section 425.16.”5 For this reason,
“[s]tatements made before an ‘official pro-
ceeding’ or in connection with an issue
under consideration or review by a leg-
islative, executive, or judicial body, or in
any other ‘official proceeding’” are subject
to protection under the statute.6

Similarly, the “litigation privilege” of
Civil Code Section 47(b) provides that a
statement made as part of a judicial pro-
ceeding may not form the basis of liability.”
The litigation privilege encompasses not
only testimony in court and statements
made in pleadings but also communica-
tions in connection with matters related
to a lawsuit.8 The court of appeal in Syl-
mar Air Conditioning v. Pueblo Contract-
ing Services, Inc.? compared the applica-
tion of Section 425.16 and Civil Code
Section 47(b) with statements made during
ongoing litigation: “In general, commu-
nications in connection with matters re-
lated to a lawsuit are privileged under
Civil Code section 47(b) (citations.) Com-
munications ‘within the protection of the
litigation privilege of Civil Code section
47(b) are equally entitled to the benefits
of section 425.16 (citations.)”10

The statute also applies to the filing of
a lawsuit.!1! For this reason, an action for
malicious prosecution based upon a party’s
or attorney’s statements or writings in con-
nection with or in an earlier judicial pro-
ceeding is subject to being stricken as a
SLAPP suit: “[Bly its terms, section 425.16
potentially may apply to every Malicious
Prosecution action, because every such
action arises from an underlying lawsuit,
or petition to the judicial branch.”!?

Specifically, the anti-SLAPP statute protects
attorneys from an action for malicious
prosecution brought against them by par-
ties whom they had sued on behalf of a
client.t3

The statute applies to pre-lawsuit no-
tices,14 including pre-lawsuit communi-
cation about contemplated litigation.!?
Moreover, the statute applies to statements
regarding pending litigation!¢ and litiga-
tion conduct, which includes settlement
discussions.!”

Under Section 425.16(e)(2) the statute
applies to any written or oral statement
or writing made in connection with an
issue under consideration or review by a
legislative, executive, or judicial body, or
any other official proceeding. All statements
or conduct made “in connection with an
issue under consideration” by a judicial
body or “other office proceeding autho-
rized by law” are protected by the anti-
SLAPP statute, even if no public issue is
involved.1$

The same bright-line test that protected
statements or conduct made during a leg-
islative, executive, judicial body, or other
official proceedings (Section 425.16(e)(2))
protects conduct outside the proceedings
if sufficiently related to matters considered
by the official body.?

Under Section 425.16(e)(3), the statute
applies to any written or oral statement
or writing made in a place open to the
public or a public forum in connection
with an issue of public interest. What con-
stitutes a public forum is broadly defined.
It is not limited to government proceedings
but anything open to the public, such as
the board meetings of a homeowners
association.20

The key decision in this context is Park
v. Board of Trustees of California State Uni-
versity.2! In Park, the California Supreme
Court found the vote of a school board
leading to the denial of tenure—based
upon a discriminatory intent—was not
entitled to protection under the statute
because the plaintiff was not suing on
account of the vote but due to the later
denial of tenure.?2 The rule under Park
has been stated as: “|T]he focus is on deter-
mining what ‘the defendant’s activity [is]
that gives rise to his or her asserted liabil-
ity—and whether that activity constitutes
protected speech or petitioning.’”?3

The decision in Park and the later appel-
late cases appear to require an additional
showing beyond whether the activity took
place in a public forum. In order to fall
under the protection of the statute, the
statement both must have been made in
in a public forum and the defendant’s activ-
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ity upon which liability is based must con-
stitute protected speech or petitioning activ-
ity. Under this formulation, the supreme
court in Park found that the statute did
not apply: While the vote was made in a
public forum (before the school board),
the activity giving rise to the claimed lia-
bility was not the vote (which is protected)
but the ultimate failure to provide tenure
(not a protected activity).

Under Section 425.16(¢)(4) the statute
applies to any other conduct in furtherance
of the exercise of the constitutional right
of free speech in connection with a public
issue or an issue of public interest. There
are several key decisions concerning this
activity. First, in Wilson v. Cable News
Network, Inc.,2* the California Supreme
Court found that claims for employment
discrimination and retaliation under Gov-
ernment Code Section 12940, against a
news organization, could qualify for anti-
SLAPP protection.?’ The supreme court
reasoned that any protection would fall
under Section 425.16(¢e)(4) as speech on a
matter of public interest, as terminating
an employee based on plagiarism was pro-
tected speech under the First Amendment
because journalistic integrity is central to
news products.26 While the claim for
employment discrimination and retaliation
is protected under the statute, the supreme
court found the plaintiff’s claim for defama-
tion was not subject to the anti-SLAPP
statute because the employee was not a
public figure and the alleged privately made
statements about the reason for termination
did not address a public controversy.2”

In FilmOn.com Inc. v. DoubleVerify
Inc.,28 in determining whether a confi-
dential report evaluating a company’s busi-
ness practices fell within the anti-SLAPP
catchall provision in Section 425.16(e)(4),
the commercial context of the report had
to be considered, as well as its content.2?
The catchall provision required an inquiry
into whether the speech contributed to
the public debate, under a two-part analy-
sis, identifying a matter of public interest
and then asking what functional relation-
ship existed between the public interest
and the speech.3? The court found the
statute did not apply because a report
evaluating a company’s internal business
practice did not involve any issue of public
interest.3!

When determining whether the defen-
dant’s conduct falls under the above sub-
sections, a court does not consider the
legitimacy of the plaintiff’s claims.3?
Specifically, “[a]rguments about the merits
of the claims are irrelevant to the first step
of the anti-SLAPP analysis.”33




Further, it must be acknowledged that
criminal conduct is not protected under the
statute. In Flatley v. Mauro,* the supreme
court found that the anti-SLAPP statute did
not apply to petitioning activity that is illegal
as a matter of law—criminal activity, not
merely violative of a statute of common
law.35 It almost became the exception that
swallowed the rule because potentially any
prelitigation settlement demand could be
alleged to be some form of criminal extor-
tion. However, realizing the overbreadth of
the rule, the appellate courts have taken
steps to limit the exception, which includes
finding that heated prelitigation threats
and/or settlement demands do not constitute
criminal extortion.36

In order to avoid overreaching, it is
important to know which claims do not
fall under the statute. First, Section 425.16
does not apply to causes of action for legal
malpractice.3” Likewise, Section 425.16

does not apply to an action brought by a -

consumer against a manufacturer of dietary
supplements for violations of California’s
unfair competition false advertising laws
and the Consumer Legal Remedies Act.38
Again, the reason for this rule is clear. The
manufacturer’s list of product ingredients
on product labels and on its website was
commercial speech, not a matter of public
interest.3?

The statute also does not apply to a
bad faith claim based upon the insurer’s
report to the California Department of In-
surance.*0 Again, the ruling is consistent
with the purpose of the statute, While the
report to the Department of Insurance may
have triggered the plaintiff’s action, the
action did not arise from the report but
instead from the insurer’s claims handling.*!

Similarly, the statute does not apply to
an action based upon the failure to comply
with the statutory requirements of Wel-
fare and Institutions Code Section 5152
resulting in the release of a person previ-
ously detained for psychiatric evaluation.4?
Again, the action did not arise out of com-
municating medical information but con-
stituted medical malpractice in releasing
the patient from physical custody.*3

Evidentiary Standard

Notwithstanding the statute’s long history,
California case law has focused almost
entirely on the first prong, i.e., whether
the statute applies. This has left open the
question of what constitutes the proper
standard under prong two: If the moving
party has shown the anti-SLAPP statute
applies, the court “must then determine
whether the Plaintiff has demonstrated a
probability of prevailing on the claim.”44

On this issue, the decisions from the
California Court of Appeal found that an
anti-SLAPP motion worked as a motion
for summary judgment in reverse, acting
as a gatekeeper to weed out unsupported
claims early in the litigation by requiring
the plaintiff to present admissible evidence
supporting every element of the claim.4’
“[A] standard ‘similar to that employed
in determining nonsuit, directed verdict or
summary judgment motions.””46 For this
reason, it has been called a motion for
summary judgment in reverse.4”

It was not until February 28, 2019, that
the California Supreme Court issued its
first decision addressing the necessary evi-
dentiary showing—under the second
prong—in Sweetwater Union High School
District v. Gilbane Building Co.48

In Sweetwater, the California Supreme
Court held that in order to demonstrate a
probability of prevailing on the claim,
courts require that the evidence relied on
by the plaintiff must be admissible at trial.4
Unless the evidence referred to is admissi-
ble, or at least not objected to, there is
nothing for the trier of fact to credit. An
assessment of the probability of prevailing
on the claim looks to trial and the evidence
that will be presented at that time. Such
evidence must be admissible.

Consistent with the gatekeeper purpose
of the statute, the supreme court found
that the case law contemplated a SLAPP
plaintiff’s presentation of competent, i.e.,
admissible, evidence in support of its prima
facie case in opposition to the motion,5?
The court, without resolving evidentiary
conflicts, must determine whether the plain-
tiff’s showing, if accepted by the trier of
fact, would be sufficient to sustain a favor-
able judgment.51

The decision, however, included lan-
guage that appeared to suggest a lesser
evidentiary standard on the motion: While
the opposition required the presentation
of evidence that would be admissible at
trial, evidence could be considered if it is
reasonably possible the evidence would be
admissible at trial.2

Not surprisingly, there has been little
case law addressing the evidentiary stan-
dard under Sweetwater.>3 In fact, it took
almost a full year—until February 19,
2020—for the issuance of an appellate
decision that provided an interpretation
of Sweetwater in Kinsella v. Kinsella.5*

In Kinsella, the court of appeal ad-
dressed a cause of action for malicious
prosecution based upon the filing of a prior
civil action.53 On a cause of action for
malicious prosecution, the plaintiff’s oppo-
sition to an anti-SLAPP motion must
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demonstrate the claim is “supported by a
sufficient prima facie showing of facts to
sustain a favorable judgment if the evidence
submitted by the Plaintiff is credited.”3¢

In Kinsella, the inquiry focused upon
whether the defendant as the plaintiff in
the prior action had probable cause to
bring a claim under Marvin v. Marvin’’
for breach of an express oral habitation
agreement.’® Relying upon Sweetwater,
the court of appeal found the plaintiff
(defendant in the prior action), had shown
a probability of prevailing because he did
not only submit proof to support the claim,
but also evidence making a prima facie
showing that the prior action was based
upon false evidence.’?

In reaching this conclusion, again relying
upon Sweetwater, the court of appeal was
clear that under prong two, the applicable
standard is whether “plaintiff presented
evidence of a prima facie case of the ele-
ments of the Cause of Action”—here the
cause of action for malicious prosecution.60
If the plaintiff has made the necessary
showing, the court then evaluates the de-
fendant’s showing only to determine if it
defeats the plaintiff’s claim as a matter of
law.6! These defenses may include both
factual and legal defenses, such as the lit-
igation privilege of Civil Code Section
47(b).62

The gatekeeping function of the anti-
SLAPP statute was affirmed on June 30,
2020, when the court of appeal in Roche
v. Hyde5? cited Sweetwater in describing
the “summary-judgment-like” proceedings
at prong two of the anti-SLAPP process
and the need to weed out, at an early
stage, meritless claims arising from pro-
tected activity.64

The court of appeal in Roche quoted
the language from Sweetwater that the
trial court may consider evidence if it is
reasonably possible the proffered evidence
will be admissible at trial.65 The court of
appeal in Roche, however, neither at-
tempted to define this standard nor apply
any kind of lesser standard. Instead, as in
Kinsella, the court in Roche focused upon
whether admissible evidence had been pre-
sented to show that a finding in a prior
action—providing probable cause to pursue
that action—was obtained through fraud.¢¢

The question of the evidentiary standard
on prong two of the anti-SLAPP statute
continues to evolve. Based upon Sweet-
water and the subsequent appellate deci-
sions, it is clear the regular admissibility
standard at trial will apply. Consistent
with the gatekeeper function of the statute,
in order to demonstrate a probability of
prevailing on the claim, the plaintiff is




required to support his or her claim with
admissible evidence, sufficient to sustain
a favorable judgment.

For parties opposing an anti-SLAPP
motion, a possible argument may exist.
Consistent with the language from Sweez-
water, it appears that a lesser standard
may apply. The issue is not the presentation
of admissible evidence, but in order to
establish the necessary minimal merit of a
claim, the court may consider evidence if
it is reasonably possible the evidence would
be admissible at trial.

Procedural Features

The anti-SLAPP statute has numerous pro-
cedural features. Foremost, an anti-SLAPP
motion is a motion to strike and may be
brought against the entire complaint.6”
However, as with any motion to strike,
the moving party may move against specific
allegations of petitioning activity in the
complaint.68 Again, as with any motion
to strike, the filing of an answer does not
preclude the later filing of the motion.

It is intended that the motion be heard
on an expedited basis and there are specific
requirements as to when the motion may
be filed and heard. Under Section 425.16(f),
the motion needs to be filed within 60
days of the service of the complaint or
amended complaint or at any later time
in the court’s discretion. Under Section
425.16(f), the motion needs to be heard
not more than 30 days after the service of
the motion unless the docket conditions
of the court require a later hearing.

The filing of an amended complaint,
however, does not automatically reopen
the time to file the motion. If the claims in
the amended complaint were included in
an earlier complaint, the filing of the
amended complaint does not reopen the
time to file an anti-SLAPP motion as to
those claims.”0

The court maintains the ability—even
when defendants did not first seek leave—
to hear an untimely motion if it serves the
purpose of the statute.”! Specifically, the
trial court has discretion to consider and
grant late-filed anti-SLAPP motions, even
when the defendant did not first seek leave
before filing the motion.”2 When determin-
ing whether to hear an untimely motion,
the court should consider the following: 1)
the purpose of the statute, i.e., to dismiss
meritless lawsuits designed to chill a defen-
dant’s petitioning activity early in the case;
2) whether there was extreme delay; 3) the
status of the case, i.e., how close to trial
has the motion been filed and whether sig-
nificant discovery has been conducted; and
4) potential prejudice to the plaintiff.”?

Once the motion is filed, all discovery
is stayed pending the ruling on the motion.”*
The statute provides: “The court, on a
noticed motion and for good cause shown,
may order that specified discovery be con-
ducted notwithstanding this subdivision.””
As shown by the language of the statute,
the request for discovery during the stay
may not be sought through ex-parte relief
but only through a noticed motion.
Similarly, the filing of an amended com-
plaint—after the motion has been filed—
does not prevent the court from ruling on
the motion.”¢

An important feature of the statute is
the automatic right to appeal: “An order
granting or denying a special motion to
strike shall be appealable under section
904.1.”777 Accordingly, as the defendant
maintains the right to appeal from any
adverse ruling, counsel should have a court
reporter present to transcribe the hearing
on the motion to facilitate appellate review.

Attorneys’ Fees

Under the statute, the prevailing party may
move for attorneys’ fees and costs necessary
to bring or oppose the motion. However,
different standards apply when the defen-
dant or plaintiff is the prevailing party.

The prevailing defendant on an anti-
SLAPP motion shall be entitled to recover
his or her attorneys’ fees and costs.”® The
fee award is mandatory: “[A]ny defendant
who brings a successful Special Motion to
Strike under section 425.16 is entitled to
mandatory attorney fees.””? The court
applies a lodestar approach—the number
of hours reasonably expended multiplied
by the reasonable hourly rate prevailing
in the community—in setting a fee award
under Section 425.16(c).80

The plaintiff can only recover attorneys’
fees under Code of Civil Procedure Section
128.5 if he or she can establish the prior
anti-SLAPP motion was “frivolous or solely
intended to cause unnecessary delay.”8!
The reference to Section 128.5 means a
court “must use the procedures and apply
the substantive standards of section 128.5
in deciding whether to award fees under
the anti-SLAPP statute.”82 Specifically, the
standards of Section 128.5 guide the imple-
mentation of the attorney fee provision of
Section 42.5.16(c).83

Section 128.5(b)(2) defines “frivolous”
to mean “totally and completely without
merit” or “for the sole purpose of harassing
an opposing party.” When a motion has
even partial merit, it is not “totally and
completely without merit” nor can it be
said its “sole” purpose is to harass.84

The determination if an anti-SLAPP
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motion is “totally and completely without
merit” or “solely to harass” requires a find-
ing “any reasonable attorney would agree
such a motion is totally and completely
without merit.”8® Under this standard, a
motion that any reasonable attorney would
agree is totally and completely without merit
would be a business dispute that simply
mentions incidental protected activity.3¢

Practical Considerations

When representing the plaintiff, counsel
needs to advise any client of the existence
of the anti-SLAPP statute, which requires:
1) the client has all of his or her evidence
available before filing the case, 2) any esti-
mate of fees or costs provided to the client
includes opposing the anti-SLAPP motion,
and 3) the client understands that he or
she could have to pay the other side’s attor-
neys’ fees.

As the defendant’s counsel, if the court

- determines the plaintiff has established a

probability he or she will prevail on the
claim, neither that determination nor the
fact of that determination shall be admis-
sible in evidence at any later stage of the
case, or in any subsequent action, and the
applicable burden of proof shall not be
affected by that determination in any later
stage of the case.8” However, counsel needs
to advise the client that even if the ruling
is inadmissible, an adverse ruling on the
motion will make it extremely difficult to
bring a successful motion for summary
judgment later in the action. B
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