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Intro

Today we will Be“H begin R»’%» X312 noon, and learn 197

The noon begins with a discussion regarding the concept
of

PN

One is the presumed owner of anything in his possession.
Hence the principle of

PRITPHY 17N RN

The burden of proof rests on the claimant. Therefore, if
01 PR DIW

If two people are holding a cloak and they both claim
ownership,

RI77 7777 RT ©'ONT RNT 770 IR

RI P77 R OONT RO

They both have a legitimate claim to the 5, and Tosfos
adds

X7 ORTIA N2 W TR 931K 0N

Each one is considered the owner of half the r5v.

In this case, the Mishnah rules

w2

They each swear to their claim, and they then divide it
equally.

The Gemara contrasts this with several other cases of
disputed ownership where we rule differently, including
1.

op10 SV MmN

If an employer instructed his storekeeper to give his
workers some food or money for their wages, and
promised to pay him at a later date, and the storekeeper
says he gave it to them, while the workers deny having
received it, and so both are demanding payment from the
manHva:

2.

797 DR TV NV

17317921V R3O

An ox gored a cow, and a dead fetus was found at its side;
and we don't know if the cow miscarried AFTER, and as
result of, it being gored, and the ox’s owner is therefore
liable for the fetus; or if the cow miscarried BEFORE it
was gored, and so he is not liable for the fetus?
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One is the presumed owner
of anything in his possession

Hence fﬁéxﬁfW&%
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The Gemara contrasts this
with several other cases of disputed ownership
where we rule differently, including

1
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. Some of the other topics we will learn about today
include:

1P RS IPONa PR

One must perform a p1p, a formal act of acquisition, such 1P9n: n’ Nj

as 112, picking it up, to acquire something that is

ownerless, and cannot acquire it simply by looking at it 9% I,
with the intent of acquiring it. J P R

pulelalinpianvialel

If someone accepted payment for an item from two
people, he is believed to say which payment he accepted
willingly and which one he received unwillingly only as
long as the item is still in his possession.

PDD
95PM NPN2

V12w RY2 PROIN OO SONR D

01O maintains that money of uncertain ownership is
divided between the two parties without them swearing.
This may depend whether

NDWI RDYW

12772

If their claims are possible claims or certain claims:

Or, and whether there is a
p0D2 Y0MN PPN
As Rashi explains,

. N 1on, a loss of capital, or as Tosfos explains ny]:m Rl’: ]’ Pb’n
P90 W PINYY
The case is inherently unclear.

RIOHODT RNT
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So let's review...

Zugt di Mishnah

01 PR DIW

If two people are holding on to a cloak, and

TPIIRED IR IIN W

TPIIREM IR NN

They both claim that they found it lying ownerless; and
DV A IR

DV 213 IR N

Each one claims that he owns the entire mbv;

And as Rashi explains,

72 0PImn 0IY

O A 72N MY PR

Since one who is possession of an item is the presumed
owner, both have an equally legitimate claim to the
garment.

Therefore, the Mishnah rules

RN MO 1215 PRY AW

PIAM MND 11215 PRY VAW 7N

ibiak]

Each one swears that he owns at least half the ">, and
they divide it equally.

However, Rashi explains,

1725 IR TAAIPR

120D RXIDF TR 1T

1WA 51075 PRIPN

If only one of them was holding the m°5v, and the other
person claimed ownership, he would not receive half the
™5 by swearing, Rather he must bring witnesses to
support his claim, because the burden of proof always
rests with the one who seeks to extract something from
another’s possession.

The Gemara questions the repetitious language in the
Mishnah:

RTM IS

The claim of 7 nr31» 1R is Halachically equivalent to the
claim of >w n%2?

The Mishnah should have said

TPTIRS IR

S TN197 RIVT RINY

He claimed he found it, and obviously, he is claiming that
itis now his.

Or conversely,

DV AN IS

TPIIREM IR YA RY)

Each one claims to own the 50, and the fact that they
found it is irrelevant?
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The Gemara questions
the rW#wwW.'

2

287N N9
The claim of MHNNY 1R
is equivalent to the claim ofbw n>?

The Mishnah shodd have said

"ou moYS MANEH 2N
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Additionally, the Gemara asks

I0P AN R

The Mishnah also uses the term i twice, indicating that
we are discussing two distinct cases?

The Gemara therefore explains

NP RWM

921 PRI RO

We are indeed referring to two separate cases:

ARORH RWM

The phrase °nxs» X refers to a case where both claim
that they found the object; and the o'»on obligated them to
swear, because

AR NN

7290171 IR RN

772 ¥9ONNI ©DONR KPR

It is possible that one found it first, and the other person
then seized it as well, rationalizing that the one who found
it would not suffer a loss of capital.

On the other hand,

P PP RO

The phrase *>w 70 refers to a case where both are
claiming they bought it, and the scenario is where
PN ORI

RIYT R

RYTH N

PIMI Sy min o

The seller accepted money from both of them, but he does
not remember which payment he took willingly, and
which one he took unwillingly. Therefore, the o151
obligated them to swear because

IWRVID

27 RPOHTRIN

RV R DT RIR)

The one who gave the money forcibly may have rational-
ized that since they both paid for the object,

T2 RIIZT ROVA

RIR POPWR

1205 7705 b RIIm

I might as well take it, and let the other fellow take his
money back and buy another item elsewhere.

As part of this discussion, the Gemara teaches that

P R ROV PRI

One cannot acquire an ownerless object by merely
looking at it with the intent to acquire it. He must make a
valid 1p, a formal act of acquisition, such as 7237,
picking it up.
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/f//é?‘éomf%/, the Gemara asky
P

L[]

222NP N1 AT XM

Indicating that we are discussing
two distinct cases?

RXOID)
951N NPP2
oy m9YS

RWM
NRINN2
MONYR AN

A case where
both claim
they found it

NN U1
NXIVT XYI
anyvmanm
M3 yva mnmi
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Ay part @/ thiy discussion,
the Gemara teaches

NNYY2 PR3

NP KXY
One cannot acquire an ownerless object
by merely looking at it
with the intent to acquire it

He must make w valid P
Such ay I
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The Gemara now contrasts our Mishnah with several
similar cases where we do NOT rule pom:

1.

1M 137 YA IR

DI5W1 271 IRW MY YOOI DOM9Y 1N

Y50 15 HOm

If an employer instructed a storekeeper to give his
workers some food or money for their wages, and
promised to pay him at a later date; and

NI IR NI

M0 RS TN R

™37 5Y3 DR YN 0PI

The storekeeper says he gave it to them, while the workers
deny having received it, and so both are demanding
payment from the a0 5va:

a7 5pan phom praw: omw

The xnp N0 says they are both entitled to payment IF they
swear to their claims.

However, 03112 counters

ORIIOR T

N1 NYIw 75 PRI

How can the o'»on allow them both to swear, knowing
that one of them will certainly swear falsely? Therefore,
W 82 POV IV

They both receive payment WITHOUT swearing.

Now, the Gemara assumes

031 129 RYT Prvimm RS

Our Mishnah does not agree with ©11 13, because we DO
obligate both parties to swear?

However, the Gemara differentiates:

RIW NY1IW RI’RRTI 0NN

In that case, 013 j2 does not allow them to swear because it
will certainly result in one of them swearing falsely.

RV NPIIW RYST I10Y RIR RO

MADRTTR T2 3TINT OR

In our case, it is possible that both are swearing truthfully,
because they might have picked it up simultaneously, and
each one THINKS he picked it up first, and so they ARE
both entitled to half. Therefore, he agrees that we require
them both to swear.
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The Gemara contrasts our Mishnah
with several similar cases
where we do NOT ruleymbm

1

N MYan 5y N
DIWA 2 IR M phoa ovopeb in
P90 1 o
If an employer instructed a storekeeper

to give his workers some food or money for their wages,
and promised to pay him at a later date

YOI KD N NI SRR AN NI
n'an Sya NN PPN oy

The storekeeper says he gave it to them,
while the workers deny having received it,

Both are demanding payment
from the mxan yva

9y P AP ,9/)
N1 1O 20D MW B
W AP O PR e Span o
AW 893 om

1’1NN RN
2011 120 X7

Because we DO 05&%}‘@
bothy /am‘m ty swear?

NIV TIVIIV XI'YT 1IMY XIX X317
AN 777 T2 IAM71T 1I'X
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2.

7797 DR MW M

1732 772D R3ON

If an ox gored a cow, and a dead fetus was found at its
side; and we don’t know if the cow miscarried AFTER,
and as result of; it being gored, and the ox’s owner is
therefore liable for the fetus; or if the cow miscarried
BEFORE it was gored, and so he is not liable for the fetus?
The p3aarule

PRI POV 17NN KB

The burden of proof rests on the claimant, the 7797 5v3,
and so the Twn Yva is not liable, while ©12110 maintains
902 Yown n

W R PPN

When in doubt, we divide the disputed sum between the
claimant and the defendant, and we do NOT require them
to swear.

Now, the Gemara explains that our Mishnah may agree
with the 13129, because

P10 09N KT 0NN

PRI PO 172 RN 1329 79DR

The 117 rule in favor of the defendant, because they were
not both in possession of the disputed money at the time
the dispute arose, rather the 71w 51 has sole possession
of the money. Therefore, the 77977 Sy must bring proof to
extract payment. However,

OON IPIINT RO

my1wa b b

In our case, both are holding onto the n">v, and so both are
in possession of the mbv. Therefore, neither one can take a
portion without swearing.

However, it seems that

OO RYT PIYInm

Our Mishnah does not agree with ©1om0, because

TN 0ON RYT DN D

W R PPN

12000 MINT RN

V"IN

If in that case, where the claimant is not in possession, he
receives half the disputed sum without swearing;
certainly, in our case, where they are each in possession,
they should divide it without swearing?
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If an ox gored a cow,
and a dead fetus was found at its side;
and we don’t know if the cow miscarried..

AFTER
as result of it being gored op

and the o’y owner
& M&/w fh&/efw

BEFORE

it was gored

and he iy not liable

/W the /efw

co0/IMjo N
PHD DBMAT AN Y1NaMM YR

A 853 PN NI YOY

When in doubt, The burden of proof
we divide the disputed sum rests on the claimant,
without anv1w them®n bva

X v
oIMad /:6 /W/‘/
anaam
M7 'UYT X T
VIV X923 rYin
17 "Y1 IMINT XI0
U"INY

"1 'Y XY T ana
IT'2m3 X'X37 131 110X
1YY AT X3
viavaayayy
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. The Gemara offers two answers:
1.
RIDWI RHW DIDMO IOR 7D
PR RS 12171 5IR
0110 only says to divide the item without a m»aw where

their claims are only possible claims, because neither M2 "2 ":N D1IONIO MOX D
party knows what really happened. However, where their
IR R RPWI RNW

claims are certain claims, ©1om0 agrees with the X»p NXin
in that case, where only one is i, that DIDDID agrees: Because neither party
PRI POV 17NN KRB . knows what reall
And with our Mishnabh, in our case, where both are P Where one is ptmn j ned Y
that RIN PHY 1NN NN appene
w1

Inour case,
where both are prmn
NV b

2

And according to the opinion that And according to the opinion that

72172 199K DIMNO TOR 931 M3 1
01O holds that myaw 852 pp5in in all cases; 71272 175R DIODID DR

The Gemara answers that indeed, 177 9’V according to <
0129210, the 50 should be divided without swearing.
However, 11mv '1 explains

. RO71 D1HON NIPN T VY
The o»on instituted this oath
TR TAR 53 RV ROW However, VL4 W)
1730 SwIrHva 9 N N DDON nnpn T IVNIY
RI7T5W IR
One should not simply seize another person’s object and TN TR '73 NN? wa

claim ownership, and thereby receive half of it. Therefore,
the oonn instituted this oath as a deterrent.

17°20 HW IV HPIM PN
RN DY N

As part of this discussion the Gemara discusses

NRIDHTRITT . A .
Rashi explains it to mean, /fj//zaf Tg f/M/ /WW
n Ion fﬁ&gemam/ /ZAWAA»%/
A loss of capital;

Tosfos explains it to mean

POD W JPTIYL 2 RIPOT RINT

The case is inherently unclear.

724%01/: Rashi:
TPV 953 1PN NN
oD £ Aloss of capital
The case is
inherently unclear
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