wn

Yecheskel

Mishkan
/ Dedicated By:

AT EM™T

T 01
Intro

Today we will 7"pa learny"» 97 of ©973 noo», and begin
oMW PO,
Some of the topics we will learn about include.

In the last Perek we learned the Halachos of a

1200 AR IO

One who is MoK to benefit from his friend due to a 973
This Perek begins by discussing how this Halachah
applies to

D AR TV POMWN

If two people own a 73, a courtyard, in partnership, and
each one made a 7171 prohibiting himself from benefiting
from the other. There is a Machlokes whether they may
continue using the yard. They might not be allowed to
continue to use the yard, because they would also be
benefiting from their partner’s share of the property.

In its discussion of this case, the Gemara introduces
several important ideas.

We have learned that

19727 5Y 17377001 TOIR DX PR

One cannot use a 771 to prohibit others from using their
own possessions. However,

TIRYW T PYPON MNP

A 773 does have the power to override a lien on a property.
If someone only has a T12y°w - the right to use a property,
the owner of the property can make a 773, forbidding him
to exercise his rights.

PN PTI VW I8N0

When two people buy a 731 together, each owner can only
dissolve their partnership without the other’s consent if
this won't result in a loss for his partner.

This depends on the size of the property.

One can only force his partner to divide the 9xn if each
one will end up with a large enough area to continue to

use the yard in its usual way - which is 4 Amos by 4 Amos.

The Gemara will discuss how the Mishnah’s Halachos
may depend on whether the property is a

PN P72 VW 3N

A courtyard which one has aright to split; or a

P51 P71 PRY 930

A smaller courtyard that does not have that right.
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4 Amos by 4 Amos.
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So let's review...

Zugt di Mishnah:

O RN IITIV POV

If two people own a 73, a courtyard, in partnership, and
each one made a 771 prohibiting himself from benefiting
from the other, there is a Machlokes whether they may
continue using the yard.

The xnp R0 says

2xn5 012’5 PTIOR

They may not enter the yard.

TR PV 12 NYHR 2T

W PN 01 M HW P> 013 T

Both may enter and use the 73n, because each partner is
simply using his own property.

Based on the Gemara, the Ran explains that the key issue
in this Machlokes is in how we understand the shared use
of the same property.

2pY’ 12 WY5R 27 holds

7w

And therefore understands that a partnership is an
agreement to divide the time of when they use the
property. When one partner uses the yard, it is retroac-
tively considered as if they had agreed for him to own the
entire property at that time. Therefore, when each partner
uses the 931 he is not benefiting from his partner’s share at
all, and so they may continue to use the 937

This understanding utilizes the concept of

1772

A means of retroactively deciding the nature of a past
event;

However, the Xppp Xin argues with this approach, because
he holds

72 PR

We do not use such retroactive methods.

He therefore understands that at all times each partner
only owns half of the property, and merely has the rights
to the use of his partner’s half. Therefore, every time he
uses the 731 he IS benefiting from his partner, and so they
may NOT continue to use the 73n.
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If two people own a Hxn in partnership,
and each one made a 7712 prohibiting himself
from benefiting from the other

1IN 3P 12 MPON 139 NMP NN
ow PNk o33 D19 DN

Y@ TIN5 D19y M Txno
Because each partner iy 3

wsing his owm property

The key issue is how we understand
the shared use of a property

PP i3 'WD”?R p=N NP NIn
M2 W N2 PR

A partnership Each partner only owns
is an agreement to divide the half of the property,
time of when they use the he merely has the rights to the
property use of his partner’s half

Therefore, when each
partner uses the 13n
he is benefiting from his
partner’s share.

Therefore, when each
partner uses the 7¥n

he is not benefiting from his
partner’s share at all.
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The Gemara also considers another way of understanding
the Machlokes:

The N»p R0 generally agrees that 7972 v, and therefore,
W Ry7, they would be allowed to continue using the
73n. However, as the Ran explains;

M2 1P0IP 1120 1177

YOI RYT 720 2PV’ 12 WOR AN

The xnp Rin holds that they were penalized and forbidden
by the Chachamim to use the 731, so that we do not have to
utilize 7772 to allow them to use the 33m.

And 3’ 12 98 *27 holds that we do not penalize them.

However, this explanation, and the ©1p, applies only if
N I ARITINTI

Each partner made a 771 prohibiting HIMSELF from
benefiting from the other. Therefore, the Chachamim
penalized the 771 to indeed be prohibited to use the 1x3n,
because they brought this problem upon themselves.
However, in a case of

M ORANYTA

Each partner made a 771 forbidding the OTHER from
benefiting from him; the Chachamim would not penalize
the 77n, because he did not bring this problem upon
himself. He was forbidden to use the 931 by his partner.

However, according to the first explanation, the
Machlokes would apply both in a case of

T R

And in a case of

IR

Because, they are both 172 9°v» 710K, because 7772 PR
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Another way a% m/emfm/m?/ the Machlokey. ..
3P 13 MpoN 139
A2 v
P ,eé
We do not /wmﬁﬁez them
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1792 W
o yp

However,

/D@g/) 220 /p??
are ’
am/;m bited ty wse the »2
30 that we dy not hawe ts
rel?z o s 1o allow them
fo use fﬁ@ 23

However,
in a case of

AN YA

This explanation, and the pap,
applies only if
R M ANIT T
[Mé//za/fw made & 73
/zro/wéu‘mgz ’
because

they brought this problem
upon themselves

there is no pJp,
because he did not bring
this problem upon himself

However, according to the first explanation
the Machlokes would apply to both cases

P AR NT and DR TR

Because, they are both T2 3pv» DN,
because "2 PN
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The Gemara continues to delve into 77712 as it applies to
our case; and makes a distinction between

PN T2 72 W 3N

A courtyard large enough to divide adequately - which
means that after division they will each be left with an
area of at least 4 Amos by 4 Amos;

AND

API5M 770 12 PRY 137

A courtyard NOT large enough to divide adequately -
which means that after division they will each be left with
an area of less than 4 Amos by 4 Amos;

As the Ran explains;

The problem with applying 777792 is that we must retroac-
tively apply a later determination of something which was
not determined at the outset when the 71 was made.

However, a lesser 7772 needs to be applied in a case of
API9M 779 12 PRW 87

Than in a case of

PPN T N WY I8N

As the Ran explains;

In a 7,517 72 ww I3, at the time the partnership was
formed it was not yet determined how they will use it.
Actually, they will probably divide it, because it's more
practical for each one to have a specific property. There-
fore, now that they decided to keep it whole and use it in
an alternating manner, we must apply a full 7772 and say
Y1915 9277 117; we retroactively determine that this
property was meant to be used this way with each one
owning the entire property while using it. Therefore, in
this case, we would be more inclined to say

72 PR

However, in a 7p15n *72 72 pRw 937, at the time the
partnership was formed it was clear that they will use it in
an alternating manner, because it's too small to be divided.
Therefore, we only need to apply a partial 7772 while each
one is using it to say ¥3915 9377 377; we retroactively
determine that at this time that he’s using the 73n, it is
entirely his property. Therefore, in this case, we would be
more inclined to say

v

N2

M2 1N 20
mon
Each will NOT be left

with an area of at
least 4 by 4 Amos

M2 e X
mon
Eachwill be left

with an area of at
least 4 by 4 Amos

Ay the Ran explains. ..
The problem with applying N2 is that

we must retroactively apply a later determination
to something which was not determined
at the outset when the >p was made

Alesser N2
needs to be applied
ina case of

M3 PN X0
YoM 10

Than
inacase of

M3 Y 3N
YoM 13

Ay the Ran explaing. .

At the time the
partnership was formed
it was clear that they will
use it in an alternating
manner

We only need to apply a
partial "2 and say 12N
»Y9P5 127N that at the time
that he’s using the Jxn,
it is entirely his property.

Therefore, in this case,
we would be more inclined
to say

DafHachaim.org

At the time the
partnership was formed
it was not yet determined
how they will use it

We must apply a full "2
and say »Hon5 12TH NN
that this property was
meant to be used with each
one owning the entire
property while using it.

Therefore, in this case,
we would be more inclined
to say

N2 PR

Nedarim 46 -4



-
Yecheskel
Dedicated By:

waIaMT

Based on this reasoning, we have the following
Machlokes:

PPYTINNR 127 IONR

15179 12 WwI N

Where the x»p Rin holds

712 PR

AoN 72 72 PR SAR

A 5127

Because the Xnp RXin agrees with 2py’ 12 85K 27 that
77w

However, »1p1 90K 901 17 says

P15 772 12 PRY NI

Where 2p) 12 7»°5% "21 holds 72w

PN T2 12w Har

MOR 537727

Because 1)’ 12 5K *17 agrees with the Xiop Rin that
72 PR

We'll now go back and continue the Mishnah:

DRI YT N DN THYEY DTIOR DI

Both the Xp Rin and 3’ 12 W5R 27 agree that neither
partner may set up a mill or oven, or raise chickens in the
73n. The Ran explains that since each partner has the right
to object and prevent the other from using the 93 for one
ofthe above uses, therefore, when he does allow it, the
other partner is benefitting from him.

1200 AR T O TOR 70

If only one partner made a 971 prohibiting himself from
benefiting from the other;

9315 DI RS

WIR APY’ 12 WYHR 27

19 RN

0121 7IR DV P>

Pw P> ©II PR

This is basically a repetition of the original Machlokes,
but it is repeated to teach the next Halachah:

AT DR PO

PN IR 005

The one who made the Neder is compelled to sell his part,
because the Chachamim were concerned that he will
become jealous of the fact that his partner has no restric-
tions while he does, and he will transgress the Neder and
use the 7xn.

The Gemara explains that this 771 applies only to

1973, where HE restricted himself; but does not apply to
1777, because we cannot compel him to sell because his
partner restricted him.

Based on this reaoning, we have the /&%wm;/ Wachlokes. ..

,,,K( W 40/’ Ky
npYons
oM 15 A N
P2 MPONET NPp NN
ania L AR L R EY

YoM 15 12 v Oan
MoK 9571 137
PP = 1?1}’5!{ p=h] NP NIn
ATNAPN TTNAPN

VY W D) W
npYoma
mpon 15 13 e
P MPONET NPp NN
R LU R

mpYor 3 13 PN OaN
2w b 3T
PP = W?IJ'SN \=a NP NIn
AT A

>

DMNON DI
2Y91339 57351 990 2 ey
/fw%a@m/@%m .

Since each partner has the right to prevent the other
from using the Hxn for one of the above uses

When he does allow it
the other partner is benefitting from him

190200 ARIT 9D QR AN N

2P 12 MoK 30
1 amath 8y 1o
D193 N ow b

Tow TN D323 N

N3P NI

axm5 D1* XY

YpOM DX NOM5 9T NN P
Because we are concerned that /mwé%éewm/m(@w

that hiy par

tner has no restrictions while he does,

and he will frW%A/ the Veder and wse the 12

7(

ik P
because we cannot
cmM him 1y sell
because wﬁﬂfw

restricted him
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where he restricted

himsely
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The Mishnah continues:

RIT DNN TR T PYON 1 TAR 777

If a stranger was forbidden by a Neder of one partner;
According to the X»p Nin

319 DI’ RS

IR AP’ 12 WYOR 37

YA hy

03123 7IR 7NV NS

15V N5 DI IR

The Mishnah now teaches several Halachos of an
individual owner - not partners:

1NN R ITIIN

PYA PIBVID T2 1 YIS WM

If the 971 has a bathhouse or olive press leased out to a
third person, may the 97 use it?

It depends;

T NOON 7215 W DR

TOR

If the 71 retains a holding in it, the 77 may NOT use it.

T NOON 12 PR
A

There’s a Machlokes in what is considered 7 noon:
According to 13 19

T noonis

Y759 WwHYS Rnnd

RS 7331 53R

He gets at least 25% of the income. Anything less is NOT
considered 7 noon.

According to »ax;

P32212°0R

MNOR

Any percentage of income is considered 7 noon

T DTN
RpowLa HAPHT
A flat rental fee is not considered 7> noon

The final Halachah of the Mishnah is explained in the
next Daf.
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Several Halachos of an individual owner..

1920 FARIT TR
P2 MR TR DY YRR o 2
If the »T» has a bathhouse or olive press

leased out to a third person,
may the YT use it?
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= no'on = no'on
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