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By X717 (the “coerced murder” case), the reason why & must be killed is
because of [the logic of] “why do you presume that your blood is redder
etc.”, and this only applies in a situation where & does an action [to kill
PBl. However, if & does not perform an action, for example, they want to
throw & on baby f8 to kill him (i.e., to kill the baby), but if & will resist
them, they will kill him or any similar scenario, & is not required to be
killed [to prevent being passively used to kill B], because, on the
contrary, let him say, “why do you presume that that the blood of that
person (B) blood is redder? Maybe my blood is redder.”
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This is referring to a woman who is having difficulty giving birth and her life
is endangered. The first section of the Mishna states that the midwife
extends her hand, cuts him and removes him limb-by-limb. As long as he
(i.e., the fetus) has not emerged into the air of the world, he is not a W91
and it is permitted to kill him to save his mother. However, once his head
has emerged, we may not touch him (i.e., we do not intervene) to kill him
since he is [legally] considered a born person and we may not push aside
one life on account of another life. One may ask that in the °322 j2 ¥2w
(abbreviated as: “2.2.%”) episode where (Shmuel Il 20 states) “His head
shall be thrown to you," they pushed aside one life (i.e., 2.2.W’s life) on

account of other lives (i.e., the townspeople’s lives)?

Answer: The 2.2.% episode has two unique distinctions from the

‘partially-emerged fetus’ case:]

(1) There, even if they did not hand him (i.e., 2.2.%) over, he would have
been killed in the city when 2R would capture it and they (i.e., the
townspeople) would have been killed along with him. But if he could have
been saved (i.e., if he could escape), even though the townspeople would
consequently be killed, they would not have been permitted to hand him
over to save themselves.

(2) Another answer is: [They were permitted to hand over 2.2.%] because

he revolted against the kingdom. So it is explained in the XN20N.
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The 177710 X112 explains that if a prospective victim is pursued by a minor
(77177 70PR), he may be saved by taking the minor’s life. The M7 WA states

in the case of obstructed labor, that we dismember the fetus in utero to save

the mother. Once the fetus’ head emerges, however, we may not touch him
because of ¥D1 7197 WH1 7"MT 7°X. The X172 asks why [don’t we kill the fetus
even after his head emerges] since he is a 7717 after his mother? The X772
answers, “19 9977 NP X°NWnT ON IRW” — The (obstructed labor) case is

different because she is pursued from Heaven. Hence, the fetus is not a 7717
and therefore it is forbidden to save one life by taking another since

Q°1T N’V is not pushed aside (to save another life).
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In the X7 (i.e., the first section of the IW» which discusses the ‘non-emerged
fetus’ case), the reason we may cut out the fetus to save his mother is: As long
as his head has not yet emerged, he is not a ¥91 as >"¥" explains. Even though
feticide is forbidden as NM201N in U”1 AT 177710 state, nonetheless all sins
(including feticide) are pushed aside to save the [mother’s] endangered life

(D1 MP D). Only a life (¥/91) is not pushed aside [to save another endangered
life] due to the X120 of N7 °RN. However, the N1 X7 logic does not apply
to a fetus since it is not yet a W91. The 117N only forbade feticide as any other
(non-murder) transgression, but it is not 2’17 N2°2W [and therefore, this less

severe transgression may be pushed aside for the mother’s ¥/51 Mp°D].
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This prohibition (against giving over a Jew to be killed by gentiles) is an “ancillary
form” of D17 N2’ since a 10172 (one who hands over a Jew to gentiles) is
not liable to the death penalty [by the Jewish courts], but rather, transgresses

[the prohibition of] “Do not stand [idly] by the blood of your fellow.”
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It appears to me with regard to the fugitive situation, that even if the hooligans
did not designate [any victim], nevertheless, if a 79> (a person with only

7YY 21 - transient life remaining) is among the townspeople, since he is not
called a &3, they are permitted to hand him over to save themselves because
N20o0f N°117 °R7M does not apply since the townspeople’s blood certainly is
more red. And even if we say [as the 7IWn QO (see Source 8b, p. 56)], that
"1 had a tradition [for the 1T of M12¥ YX1 377> by murder even where the
X720 of N°117 "XM does not apply], nonetheless, this [killing a 119°71] is not
considered 0°17 NJ°2W as mentioned above. [Therefore, it would be permitted

to hand over a 119°7Y even if no one was designated].
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Explanation is based on the "7 P95 1127 NWXI2 HY A0V YV and the XNDDINT DY 717 >70M.

If a group of people [were accosted by] gentiles who said to them, ThR 119 110”7 201 209 1IIKRY 07K %12 DWW voD

“Gi f you and we will kill him; and if not, we will kill al
Ve ts One OT YOt ancwe witl K him, and i nor, we wit i a 703919 IR PAA UK T N? aRV I o ]

of you”: Let them all be killed, and they may not hand over one

Jewish life to them (even if the gentiles designated him). 2R NAR WOl ]'-b 1on O ﬁD Rk

But if they (the gentiles) designated someone (a “fugitive”) in 293 12 YWY 1T A9 O TR OX 9K

the manner that they designated °722 12 Yaw (2.2.W), they 17

k) B
should hand him over rather than all being put to death. ,'[513 LRkl ].‘l’? un

Explanation: Statement II comes to limit the scope of Statement I, i.e., Statement I only intended to forbid handing over a
designated fugitive if the designation is unlike that of the 2.2.%7 case. However, if the designation of the fugitive is analogous to

that of the 2.2.W case (“2.2.W-esque” designation), the townspeople may hand him over to save themselves.

717177 °27 said: When does this [Statement I - that they may not X1 7272 DR 0°727 772 A717° °27 R

hand over a designated fugitive] apply? Only if the fugitive is in 1M 21930 KW T2 Sax .0°197n T P

the exterior [and he is able to escape] while the *townspeople are y114

in the interior [and are unable to escape]. However, if both he 1'_"7 AN, PANAD T 2001 RN 2R 071920

and they (fugitive and townspeople) are in the interior, since [no R AERbahalvis)

one can escape and consequently] both he and they will be killed,

they should hand him over to them rather than all being killed. -19'07 NI TIT *TONN '97 72K ;901" YUl K120 NOTA 1907

Explanation: 71717 527 defines the nature of the “1.2.W-esque” designation in Statement II, where it is permitted to hand over
the fugitive, i.e., it is a case where both the designated fugitive and townspeople are in an inescapable position, e.g., in the interior
of the city. Since everyone, including the fugitive, will be killed when the gentiles attack just as in the 2.2.% episode, they may
surrender him. By contrast, Statement I refers to a case where the designated fugitive can escape, e.g., he is in the exterior of the
city while the townspeople are in the interior; therefore, they may not hand him over even though they will be killed.

As it states “And the woman approached all the people with her
wisdom” (Il Shmuel, Ch. 20). She said to them, “Since he (2.2.)

will be killed and you will be killed, give him over to them (2X1>'s
army) so that all of you will not be killed.” . 709912 137730 YR o

”ANnRona Oy 23 PR WRT R2NY NIRRT I
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Explanation: This is a continuation of fi711° °27’s words in which he explains the reasoning of the wise woman who convinced the
townspeople to surrender 2.2.% to XY, i.e., she reasoned that since everyone, including 2.2., is in an inescapable position and

will inevitably be killed when 2XY’s army invades the city, it is permitted to hand him over to save the townspeople.

YA °27 said: So she said to them, “Anyone who rebels against TN 237 07 TR T MW WRW *27

the kingdom of David, is liable to execution.” ” AN 2°°1 717 12 DDA

Explanation: 1YW °27 offers a different definition for the nature of the “1.1.W-esque” designation in Statement II where it is
permitted to hand over the fugitive, i.e., it is a case where the designated fugitive is subject to the death penalty just as 2.2.%0 was,
and therefore, the townspeople may hand him over to the gentiles. By contrast, Statement I refers to a fugitive who is not subject
to the death penalty, and therefore, they may not hand him over even though they will all be killed.
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(This refers to the statements of 71711 27 and JWWAY 27 in the XNDON):

This is what 11717 727 is stating: When is it forbidden to surrender [even a
designated] fugitive? Only if the fugitive is in the *inner sector, i.e., he is
hidden and concealed from the idolator’s sight so that they cannot find him,
while the townspeople are in the outer sector [and are more exposed to
attack]. Consequently, if the townspeople don’t surrender him, they will be
killed and he will escape. In such cases, even though the idolators
designated him, it is forbidden [to surrender him] because of the logic of
NI O8N - Why should the townspeople presume their blood is redder;
maybe that fugitive’s blood is redder?” Even though the townspeople are
many people while he is a one person, perhaps the blood of this one person
is more red than the blood of all of them. However, if everyone is in equal
danger, e.g., they all are in the inner sector so that when the hooligans
come, they will kill the fugitive along with the townspeople, then if he was

designated, it is permitted [to hand him over] ... because the logic of

DT O8N does not apply when they all are an equal state of danger.

However, WVAY 27 believes that the permissibility [for 77°07] is not
contingent on [both parties facing equal danger]. Rather, if the designated

fugitive deserves capital punishment (71N> 2°°11), even if he could escape

and the townspeople will [consequently] be killed, it is permitted to hand
him over because N1 X7 does not apply since he is N’ 2%, This is the
analogy to the 1221 J2 YW episode [i.e., the fugitive must be 71N> 2°°17).

D°IAK 0°727 AR, 927 NRP oM
D°192* RITW AT2 ,170117 2°19 72 ¥ MOKRY
29127 QIR DDV YN 1A 2001 1IN0 R
LNIR 17070 RD ORW R¥NIY,YIN22 171,880
L0712 I 1979 TR L1091 R 203073 17
DY PRI0 7T RATT NOT ORNAT RAYLR 0K
1R 9DV PAID RI2A RITIT RAT X7
0°27 07w 12°ORY (7Y 27D 77 RAY) KnHva
DY PI0 T RITIT RAT RAT T RN
2919w 30 771902 P 2710 OR AR 700
NN 2% 279V IR ORY ... D°192n

K7 R77 ... W7 RV M0 OR IR, QNN

771202 P 0915w 191 NIRRT XYY TOW

,20772 RN 592 990 RHT 720 1WA "2
129DR LN 20 RIT IMITTW NN ORY XOX
W RY ROTT OO DO 1Y VR KT 00

X2 77127, 2% R 2R 1191 DT ORD

2793 12 Yawn AT

*This version is the opposite of that on p. 53 (which was based on the X701 and the 70 VV).
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If one pursues after his fellow to kill him, even if the pursuer is a minor, every
Jewish person is commanded to save the pursued person from the pursuer,

even by [taking] the life of the pursuer.
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On this basis, our Sages in Tractate Ohalot ruled regarding a woman who is
having difficulty giving birth, that it is permitted to cut out the fetus in utero,
either medicinally or manually, because the fetus is considered a pursuer
after her to kill her. However, if his head has emerged, we may not touch
him since we may not push aside one life on account of another life and this

is the natural order of the world.
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Because he is considered a 5717 after her to kill her: Since he is not
emerging, he is a §717. However, once his head emerges, we may not
touch him. Since he wants to emerge, there is no 5717 present because this
[situation that threatens his mother’s life] is the natural order of the world.
Even though she is having difficulty giving birth (and is endangered), it is
Heaven that pursues her as stated in 1°777710 NJ0N. Not only are others
(i.e., those attending to the mother forbidden to kill the emerging fetus),
but even the mother herself is forbidden to save herself at the expense of
the fetus’ life because whenever a person does not have the status of a
7717, [we apply the 1T of] W91 3197 WD 1PMT PPX. This applies even [to
forbid saving] many people [at the expense] of one individual’s life as it is

stated in the "W and the Rav, the author (of the 2173 N1¥A 190)
recorded in '110? ]’11&5: “If a group of people [was accosted by] gentiles

who said to them, ‘give us one of you so that we may kill him and if not, we
will kill you all,’ they must all be killed rather than give over one Jewish life.”
We learn from here that even to save oneself, and even [to sacrifice] one

individual’s life in order to save many lives, [the 1°Tis]: 197 W1 P17 PR

W91, [This applies] even [to prohibit sacrificing] a child [to save] an adult.
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Rav Chisda asked, Can you save an adult [who is being pursued] by
killing a child [pursuer]? Rav Yirmiya answered, Is this not addressed in
the following 3Wn: “If most [of the fetus] has emerged we may not
touch him because we may not push aside one life on account of
another?” Rav Yosse son of Rav Bon, quoting Rav Chisda said, That case
[of the emerging fetus] is different because you do not know who is

killing whom.
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That case is different for we cannot deem the emerging fetus a {717
because you do not know who is killing whom. The explanation is: Just
as the mother is endangered and facing imminent death because of the
fetus, so too, the fetus faces imminent death due to her difficult labor.
Thus, we could deem her a NDT17 after the fetus just as we could deem
him a 717 after her. As a result, we leave things as they are and we

may not touch [the fetus].
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Similarly, if gentiles told [a group of Jews], “Give us one of you and we will
kill him; and if not, we will kill all of you”: Let them all be killed and they
may not give over one Jewish life to them. However, if they designated
someone and said, “Give us so-and-so, or we will kill all of you”: If the
person is liable to the death penalty (7i0°1 2°°17) like ®722 12 YW, they
may give him over to them. However, at the ideal level of Halacha
(7211039), this instruction is not conveyed to them. If he is not is liable to
the death penalty, let them all be killed and they may not give over one

Jewish life to them.
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The 7"7 wrote that although the XND0IN stated the same as the 0”217,
he does not understand the reasoning [why it is forbidden to give over the
Jew to the gentiles] since the D105 RI1 stated that the reasoning
(X920) for the 7°7 of M2V SR 37 by murder is, “Why do you presume
that your blood is more red” (N111 °X1). However, in this case, this
reasoning does not apply since they will kill everyone including the
designated person. Therefore [seemingly], it would be preferable that he
alone be killed so that everyone else will not be killed?

[The 771Wn D2 responds to the 7'"77’s question]: But if a question is to be
asked, it can be posed to W>P? W1 who states (in the "12017) that even
if the gentiles designated a person, if he is not 111°1 211, he may not be
given over: Here, indeed, the X120 of, “Why do you presume that your

blood is more red,” does not apply since the designated person will be
killed along with everyone else if they do not give him over? Perhaps one

can suggest that W"W U7 believes that when the 1) states that the
reason for the 7°7 of 112¥° PX1 3777° by murder is a X120, this is the not
the primary reason [for the 7°7]. Rather, 9”117 had a tradition for the 1°7
of M2Y° XY 37717 by 2917 NIOW (murder) and they merely attributed a
reason based on a X120 where applicable. However, in truth, even where

this reason does not apply, the 1°7 remains the same, i.e., 712Y° SR 3.

‘2717 07an7g Y 7Iwn Qoo (8b

X7 11275 RNDOIN RXAIW °0 HY AR 7"n77 202
(7" D°MDD) RIMA2 PO0N RIT ORD RHVY RIWT
7120 DRI A 0T NOWDWA AR 277 DWnT
X271 900 P10 77T RNATT NOTA ORM X7 RI207
2VIN MY RITI D92 13T RAT R0 R KD
. 022 1 ORY XY R AW

SV ARW IMRT ROWP WIPY WO OV ROWP OR AN ...
X777 1771707° RD 0% 27 1K OR 077 MTTW 0D
DY PRID 77T XATT NI RAT K120 RI7T RI°H
TM12 WHRY MoK XY OK O°A171 o X7 CIW
0°MT N2°DWAT WIVW Y WP w17 Y K1°207
07°2 7N°7 719227 OYLA PV IR RYT K120

QYD 1NIW ROX 1237 OR1 27 2T NDWT

XI°77 190K T o1 977 PR 7aR TOWT RO X201
SN2V DRI 3707 007 RIPT 0T KAV ORT TOW RDT

It is possible to present a “forced” answer [to the 7"77’s question]: There
[i.e., in the ’D’?Wﬁ’], it refers to a fugitive case where there was a
potential for a “narrow escape” where not everyone would be killed;
therefore they may not hand over over any person. When the X773 said
D111 98N [in the “coerced murder” case], he (B) had no possibility of
escape if they do not kill him (). Therefore, [the X771] needed the
reasoning of N1 "X7. [The fugitive case is not a true “life-vs.-life”

situation and therefore, it operates under a different set of rules than the

“coerced murder” case which is a true “life-vs.-life” situation].
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If gentiles told [a group of] Jews, “Give us one of you to and we will kill him
[and if not, we will kill all of you]”: They may not give over any of them to

them (i.e., to the gentiles) unless they designated someone and said, “Give
us so-and-so.” Other opinions state that even in this situation (where they

designated one person), they may not give him over unless he is liable to

the death penalty (71N°A 2>°17) like >332 j2 ¥2W (2.2.W).

:X"77 (9a

0o7 AN 12 1N HRIWOY 1IMRW 03210 7AW
YT 10 AR ROR L0207 TR 277 1100 KD,
X702 12°DRT DOWAIR W 01199 117 11N 1K)
12 YaWI 7N 271 10 OK ROR 17017 PR RN
02

It appears that the reason [the XND0IN] chose 2.2.W as the paradigm is:

Even though according to strict 171N law, he was not liable for capital
punishment; rather [he was liable] only through the laws of the kingdom
since he rebelled against King David, nonetheless, we apprehend him [and
hand him over] if they designated him. From this, we deduce regarding our
times, if a person revolts against the kingdom with criminal intent, we hand
him over. The same applies with other offenses that a person commits
with regularity such as one who engages in forgery or other activities that
cause danger (to the Jewish community) — it is obvious that we hand him
over. Moreover, it is proper to hand him (a forgerer or similar criminal)
over even if the authorities did not designate him [for capture] since he is
considered a 5717 against all the other Jews because of his evil actions that

he does with criminal intent.
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This is the ruling for groups of people ... even if all will be killed, they

may not give over even one Jewish life. But if they designated someone,
like 2.2.W etc. ... WY WA said, “This is providing he is 71N 2°°17 like
2.2.W was.” But 1AM 227 said, “This applies even if he is not 1IN 271
like 2.2.0.” It appears that when WP ¥ said he must be 711°% 2°°77,
this does not mean that his liability for death (71N 21°11) was mandated
by [his violation of] 717N law, for if this was the case, all Jews would be
obligated to surrender him to uphold the 1710 law. Moreover, not only

if his type of 71N 2117 was a 171N-mandated execution via a 1°7 N°J,
but even if his death sentence was a consequence of rebelling against
the (Jewish?) king, everyone would be obligated to surrender him.
Therefore, in a situation where the gentiles said, “Give us one person
and we will kill him”, if among the townspeople, there was one person
who was convicted (and condemned) to die by a Jewish 1°7 N°2 or if the
king sentenced him to death, we may surrender the condemned person

even if the gentiles did not designate him. Perforce, the XN 72 refers

to a person who was not i1° 211 according to Jewish law.

129X 12 OTX °12 NYO0 777 17D NN AW
777 170 ORI DR WO 17027 KD PANT 90
RITW RITI WOPY W AR .19 9902 12 VAW A

D DY AK MR MY N 9902 72 AW a0 200
WO MART AT RO .09 72 VAWD 7007 290 RY
TN 27 RTW WD PR 21T RTW R WORD
27PY 17017 PRI 92 12001 10 ORT L7700 T2
Y291 NAMA NP 20 PR AR 129OKY L3N0 P72
T NAMA AP 200 XX AN PT N2 DN
1N AR OX 19 XY 0N 071D 12001 N1 MDYna
N7 1197 NN TR D102 W AN TR 1D
T°I0I L3077 T R ORI YW 1T n°aa
TN 9T AMITT KD 129K 1T AW T DR
L2RIWY 1072 0 2007 1R RN

57




Supplement 1: Additional Sources/References

YR W believes that [77°01 is permitted] only if the gentiles
designated [a specific fugitive] who [they “judged” to be] deserving of
death. Since his concealment among the townspeople will result in the

gentiles killing everyone, the designated person is considered as a 7717.

Although he does not have a full legal status of a {717 since he is hiding
only to save his life, nonetheless, the townspeople are not required to
sacrifice their lives since he is the cause [of their impending doom] and
therefore, they are permitted to hand him over. However, if the
gentiles have no connection to (i.e., no specific claim against) any of the
townspeople; but they merely arbitrarily picked one of them [to die], all
of them must be killed rather than surrendering him to be killed. Even
though he is now the cause for all them getting killed, since the

designation was done randomly, he is not called a 1717. However,

1377 327 believes that we judge the situation based on the current state

and as such, he is the current cause of everyone being subject to death.

29I MR PIRY T RPITT 120 WOPH W ROR
0770 RYTINIR PIAY 310 RINN L 3T0KR 00
ARY L1712 DX 13770 ,19I02 091 RIW AT 07 YW
DR 2°%732 IWWW 1190 170 12 AT 1T 12 PRY

10 QWD1 MON? 013 PN PR DIPR 2o Wwol
7P°T 077 TR OK PAR 170117 7MY 00T XIw
L TR DY IR 027 MWw1 PO L3 TR 0w
RNWIT 23 59 AR .A0909 3M007° DR 0910 1T
TWYIT 100 0P 991 ,0210 N2 AT R
qN27 D20 1A N AT PR KD ,TTPHA 1270
.01 DAY OMNT RIT VWO IR RNWH

;712N 11°0 VAW W O772AN KW (11

In an inquiry concerning a sextuplet pregnancy case, the Gaon,
Rav Shlomo Zalman Auerbach, ZT”L told me that it was permitted

to reduce a portion of fetuses to save the others. In another case
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where doctors believed that a quadruplet pregnancy would
become inviable due to the mother’s narrow pelvis, the Gaon, ZT”L
permitted reduction of one or two fetuses, as the situation
required. The Gaon, ZT”L explained me that in cases where the
pregnancy is at high risk due to multiple fetuses, each of the
fetuses has the status of a 717 and therefore the physicians are
permitted to select those fetuses for reduction whose termination
will cause the least risk of aborting the entire pregnancy. He also
agreed that this is permissible even beyond 40 days, based on the
opinion of contemporary physicians that the optimal time for
performing reduction is between 9-12 weeks of gestational age.
The Gaon, Rav Yosef Sholom Elyashiv, Shlita (now ZT”L), told me
since the doctors state there is a risk in a quadruplet pregnancy
that all the fetuses will be miscarried, it is permitted to reduce. On
the other hand, it is known to me that the Gaon (Rav Elyashiv),

Shlita, forbade reducing a triplet pregnancy.
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MHOIN in many locations and the WX write that we only apply the 1>7 of
T12¥° YR 3777 to the sin of murder when he performs an action (i.e., the
“coerced murder” case). However, in the “passive murder” case, if they order a
person () to allow himself to be thrown on a baby () who will be crushed,
then the 7 of M2 SR 3777 does not apply since he does not perform an
action. ... It is explained in the 177 017 11927 WIT°1 790 that & would not
transgress the prohibition of murder (in the “passive murder” case) since the

hooligan who throws & (onto f8) is the murderer, whereas & commits no

transgression and he is merely like a stone.
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The X120 of N°117 "X means that (in the “coerced murder” case), the obligation
to rescue B and the MXN of WD MP°D for B life are incumbent upon &, and
thus, we say to &: “Why should you presume that your blood is more red to push
aside B’s life on account of your own life?” If & would take 8 life, he would
violate the X7 of WD MPD (saving the life of) B [which is untenable] since
[the “O72 M dispensation” to violate N1XM for his own] W91 MP?°D does not
allow pushing aside one life for the sake of another life. Thus, the foundation of
the 7°7 of M2Y° PRI 37717 is based on WD1 %197 Wol 1T PR, Similarly, the

0”217 says “because we do not destroy a life for the sake of another life.”
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The reasoning of the 811> X711 (that attempts to derive the allowance to
desecrate NJW for W1 112D from the allowance to kill a 717) is as follows:
When a 717 pursues after the life of the 5771, the 7N frees (the 7771 and
anyone else) from the obligation to save the life of the §717. Since there is no
XN to save the life of the {717, the X120 of N1 *R7 is undermined and
therefore, the W91 MPD of the 1771 indeed pushes aside the life of the {717
(although generally, one person’s W51 M2’ imperative cannot push aside

another person’s W91 Mj?°d imperative).
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Accordingly, the N1901N’s words can be well understood. For we could ask a
question regarding the “passive murder” case: If they order & to allow himself
to be thrown on baby f8, even though & would not violate the prohibition
against murder, but nonetheless the obligation to rescue B, i.e., attending to 8‘s
WOl MP°D, is incumbent upon & ? Consequently, if & will allow himself to be
thrown, he would be pushing aside baby s life to save himself (and thus, why
is & not obligated to sacrifice his own life by actively resisting, in order to save
B)? We can answer by establishing a clear distinction (between the “coerced
murder” and the “passive murder” cases): Only if & performs an action by
killing 8 to save himself, this is called pushing aside his friend’s life to save his

own life and for such cases we say W91 %191 W51 1PMT K.
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However, if they want to throw & on baby 8 and thus, the baby is now in
danger, then the question is reversed — whether & is obligated to sacrifice
his life to save baby f8 (rather than whether & is allowed to kill 8 to save
himself). In such cases, we say: “On the contrary, why should you (&)
presume that B’s blood is more red to [require you to] push aside your life
on account of his life?” When & does an action, it is called pushing aside
his friend s life to save his own life. However, if there is no action, it is

considered that his friend s life is pushed aside by itself and & is not
obligated to push aside his own life to save his friend’s life.
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We must say that performing feticide to save the mother is only permitted, per
the 0”217 and W 7Y, based on the fetus having a 7717 status. If you will
ask: If so, even if his head emerges, let us say the same (i.e., the ‘partially-
emerged fetus’ should also have a 717 status)? [The answer is] there appears
to be a sound distinction: Prior to his emergence into the world, the fetus is
called a 717 based on the following: (1) the fetus is not yet called a
“complete” person since we see that feticide does not incur capital liability;

(2) the fetus wants to become a “complete” person through the endangerment
of his mother. Completing his gestation at the expense of his mother’s peril is

itself considered 1977 (pursuit).
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However, when the gestation has completed and his head emerges, he is now a
“complete” person just as his mother is and he now wishes to leave, but his
mother prevents him (i.e., she needs him to be killed so that she can live). Both
of them are now “complete”people and each one pursues after the other.
Consequently, neither are called 0°9717 and if she dies, hvAhe) NP X0wn,
she is pursued from Heaven - since the fetus is not doing anything, but rather,
this is the natural order of the world (2?1V ¥ 20). [The message of

7% 5971 Xj? XWn is to disabuse the notion that there is a disparity in the
degree of 19777 between the fetus and his mother, i.e.,] we should not say that
the fetus is an active 7717 whereas his mother is a passive ND717. Therefore,
the XM states "{17 *D77 RP XAWN" to indicate that the fetus is also passive —
because it is 7 2V W2D.
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The words of the Talmud Yerushalmi, “>% DX 2717 °n Y71 DX 1PRW”, (we do not
know who is killing whom) and that of the Talmud Bauvli, "5 9577 NP Xnwn",
are essentially the same. The X971 challenged [R1177 27’s position, i.e., if a
minor can have a 7717 status], then, the ‘partially-emerged fetus’ should be
considered a ) 717? This question was based on an assumption that the fetus

actively pursues his mother while she [only] passively pursues him.
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Accordingly, the X712 asks, the fetus should be considered the greater §7197?
Thereupon, the X1 answers "7% 9977 NP Xnwn" and therefore, the fetus is
also not deemed as actively pursuing, but rather, this is 2219 YW WAav.

Therefore, the two respective pursuits (N19°77) are equal (and we must take a
passive approach to avoid killing one to save the other). This applies only after
his head emerges. However, prior to emergence of his head, the fetus is not a

“complete” person, and thus, the fetus is considered the (definitive) 717 since

the two respective pursuits (N19°77) are not equal.
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Therefore, even though there is the reasoning of “77 957 NP RIWnT”, as
the 0”217 writes “Q?1Y 2W WAV 17 — “this is the natural order of the
world”, this does not mean to say that [the fetus] is not a 717 at all.
Rather, because this is the natural way of the world, they (the fetus and his
mother) are both 0°9717 against each other. [In fact], because the woman
is closing the [path] to exit in front of the fetus, she is restricting (i.e.,

blocking his route to life), and thus, she also is a 17X17.
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A one-day old baby boy ... inherits and bequeaths and one who kills him is

liable (i.e., he incurs capital punishment).
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Tosfot offer two divergent positions (A and B) concerning the liability for killing a fe

:N190N

tus in utero after the death of his mother:

Position A: From the Mishnah’s teaching that one who kills a one-day old baby is liable,
[i.e., incurs capital punishment, we deduce that] one is not [liable for killing] a fetus. This
applies [i.e., one is not liable for killing a fetus] even [after] his mother was killed or sat on
the birthstool, as stated in the Mishnah in Ohalos (7:6), “If a woman’s life becomes

endangered during childbirth, we cut out the fetus limb by limb. If his head has emerged,

we may not push aside one life (i.e., the fetus) on account of another life (i.e., the mother).”
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Since the fetus’ life is pushed aside for his mother’s life, we can infer that he is not deemed a “W91” before his head emerges and therefore, one

who kills him would not be liable to capital punishment (which requires that the victim be deemed a “W91”). In Position A, Tosfot assume that this

exemption from punishment would apply even to one who killed the fetus after the death of his mother (as long as his head has not emerged).

Position B: Alternatively, perhaps only when his mother is alive, one who kills the fetus
before his head emerges is not liable, because his existence depends partly on his
mother's life (i.e., he has no independent life). However, if she has died, one is liable [for
subsequently killing the fetus even before his head emerges] because he is as if resting in

a box (i.e., he has independent life since his deceased mother cannot support his life).
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LTosfot ask the following question according to Position A which believes the fetus has no independent life (i.e., he is not deemed a “0'93”)

before his head emerges and therefore, killing him even after his mother’s death will not incur capital punishment.

because he is not considered like resting in a box (i.e., he does not have

the trapped fetus], as proven in the Gemara Erchin (7b)?

If you will say that it is 2permitted to kill the fetus in utero even if his mother died

independent life), why are we N2W brivista) (violate Shabbat) by carrying a knife

through the public domain to open the [deceased] mother [to extricate and rescue
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In the following answer, Tosfot prove that the liability for capital punishment for murdering a person and the dispensation (1N°7)

to be N2W 9217 for a person’s WH3 M°D (imperative to save an endangered life), are not interdependent:

extricate the fetus] even though it is 2permitted to kill him [in utero]. This is

induced by human violence) does not incur capital punishment because the

with regard to W91 M2°9, we do not follow the majority (i.e., we are not

constrained by the law of probability) as stated in Yoma (84b).

[Even according to Position A], because of W91 MP°D, we are N2V 55mn [to

analogous to the ruling that one who kills a DD (person in a near-death state

majority of D00 will die. And yet, we are N2W 5917 to rescue a DDA, because,
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Conclusion: The legal standards for 1) capital punishment for committing murder; and 2) W91 M2°D on Shabbat, are not interdependent,
since we are NAW 9917 to rescue a DO although one is not liable for killing him. Therefore, even if one is not liable

for killing a fetus after his mother’s death, nonetheless, we still are N2 55mn for his D1 MPS.

IThis explanation of Tosfot is according to the M27:7 7IWN N™W (Source 17, pp. 62A-62B);
2The Yad HaMelech (Source 16) states that this expression (“permitted”) is not precise and should be interpreted as “not liable”.

:(Question on Tosfot, Niddah 44a, Source 15, pp. 61-62) '1° "2 ,.2"9 N2V N0 .0"an11 %Y 1900 7 (16

Tosfot’s answer is very difficult, for they have proven that the N°77 to be

N2W 9917 (for a person’s W1 M?°D) and [the legal consequences of] murdering
[the same individual] are not interdependent, since we are N2V 5511 for a DO
even though there is no capital liability for his murder. But what proof can one
bring from a DDA to a fetus in utero? A DDX has YW 11 (potential for
temporary life) for which N2Ww 9191 is sanctioned (i.e., we are are N2V 55mn
even for temporary life extension). 3The potential for extending the 7YY 1 of
the DDA is the factor that drives the N1 for NAW 5V9°11 to save him. However,
this factor, i.e., 1YW 1, does not exist for fetus in utero, for whom the TN°71 for
Naw 2191 is only based on his potential for future life. If we are not concerned
for the future life of the fetus, [to the extent] that it is permitted to kill him, how
could we be NAW 9917 on behalf of such life?
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3The two italicized sentences are not a literal translation and are an approximation of what the Yad HaMelech is saying.
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Tosfot ask, “If you will say it is permitted to kill a fetus in utero ... why are we Naw 9217
(to save the fetus’ life)?” This reading of Tosfot is very difficult, because [if taken
literally], their answer is completely ineffective — what proof can they derive from the
00 (i.e., that it is permitted to kill the same person whose W51 MP?°D pushes aside
Shabbat)? Certainly it is forbidden TT2IN2% (before the fact) to kill a DO13; perhaps the
very reason we are permitted to be N2W 551 for the W31 M?°D of a OO is because
[the sanctity of his life is sufficiently grave that] killing him is forbidden 75nn35 ?
However, if we are permitted to kill a fetus in utero, the mind cannot fathom that we
could be NAW 9217 to save him? ... Perforce, we must explain that when Tosfot wrote,
“[If you will say] it is permitted [to kill the fetus] in utero,” this was an imprecise writing.
Rather, the intent of Tosfot’s words is, “[If you will say] one who kills the fetus has no
liability [for capital punishment, how could we be N2W 557 for his W1 mpP a1?” To

answer this question, Tosfot brought a proof from the DD, i.e., although his killer is not

liable, nonetheless we are N2W 55 for his Wo1 mpP°o.
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:(Explanation of Tosfot, Niddah 44a, Source 15, pp. 61-62) 327 120 11 P20 .N1D%a J1wn 0w (17

Therefore, it appears that when Tosfot wrote, “If you will say it is permitted to kill the
fetus in utero even after his mother dies ...,” this comes to [potentially retract] what
Tosfot previously stated [in Position B which believes that] one is only exempt [from the
death penalty] for killing the fetus if the mother is alive, but if she has died, feticide is
punishable. This is what Tosfot now addresses, i.e., “If we would [wish to retract
Position B and] instead, we will not distinguish between during the mother’s life or after
her death, i.e., just as when she is alive, feticide is not subject to capital punishment but
still is forbidden, the same is true after her death, [why then, may we be N2W 590 to
extricate the fetus after her death?]” Thus, the [phrase beginning with] “% RXnN OR”
merely comes to negate the notion that one is liable for the death penalty [for killing the
fetus after his mother’s death], but Tosfot’s intent was not [to say] feticide is permitted
initially (ﬂ’?ﬂﬂ:)’?). This understanding of Tosfot is evident from their proof [that
punishment for murder is unrelated to the IN°77 to be NAW 2217 for W51 MP°9] from

the fact that killing a D02 does not incur the death penalty. Certainly, killing a DD is
only exempt from punishment, but it is nonetheless forbidden. If killing the fetus is
permitted 791N39, what proof can be brought from the 0011 whose murder is merely
not punishable but still forbidden? Perforce, when Tosfot used the word “M7”, it was
to negate the previous notion (i.e. Position B) that the fetus is considered “resting in a
basket” whose death is subject to capital punishment, but Tosfot did not thereby intend

that it is permitted to kill him hirisiaiivd
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Supplement 1: Additional Sources/References

Under further reflection, when Tosfot stated “717 XXN OR”, they were taking a polar
opposite approach (from Position B). Earlier (in Position B), they suggested greater legal
leniency for killing a fetus while the mother is alive than for feticide after her death. The
logical basis [for Position B] is: As long as the mother is alive, the fetus [has the legal
status] as a limb of his mother, i.e., he does not have independent life and therefore
[feticide is] analogous to injuring the mother’s limb which is forbidden but not liable [for
capital punishment] and consequently, one pays monetary damages [for causing a
woman to miscarry]. However, [Position B maintains that] once the mother dies, the
fetus has independent existence because his mother has no life and he is like “resting a in
a box”. Consequently, [the prohibition of feticide] is more severe [after his mother’s
death] since it is based on the fetus’ own [independent existence and therefore, incurs

capital punishment].
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[After stating Position B], Tosfot reverse their position (i.e., a 180° turn), i.e., let us
posit [as Position A does] that the opposite is true: There is a greater logical basis to
prohibit killing the fetus while his mother is alive because the majority of pregnant
women deliver viable infants. Accordingly, logic dictates that although one does not
incur capital punishment because of the uncertainty that the fetus may not be viable,
nevertheless, at least we prohibit [killing the fetus]. However [Position A posits], if
the mother has died, even if the fetus currently has life, this is not [legally considered]
life at all because he certainly cannot survive in his current status and will die in a
matter of minutes. Consequently, in this situation (i.e., after the mother’s death),
[Position A posits] it should be permissible, even 791N2Y to kill the fetus to hasten
his death .... However, this would only be true if his mother has died, but if his
mother is alive, the prohibition against killing the fetus would remain in force
according to either [Position A or Position B]. This appears proper according to the

poverty of my understanding.
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Accordingly, this is the explanation of Tosfot: “If you will say it is permitted to kill the
fetus in utero even (“17°DR”) after his mother dies ...”, i.e., unlike Position B which
imposes capital punishment for killing a fetus after his mother’s death, but instead you
will even permit feticide after the mother’s death (i.e., per Position A) etc ...”. The word
“Y239R” is not to be interpreted [in the manner of] other commentaries: “Not only is it
permitted to kill the fetus when she is alive, but it is even permitted after her death.”
Rather, certainly while the mother is alive, fundamental logic [dictates that killing a fetus]
is prohibited as stated. Accordingly, the meaning of the word “VDR” is: “If you will
reject [Position B which treats feticide] after the mother’s death more stringently and
instead, you [i.e., Position A, view post-maternal death] even more leniently [than during
the mother’s life when it is merely not punishable], such that you will permit [feticide after
her death, why then, may we violate Shabbat to rescue the fetus ...?”]. But Heaven
forbid, [that Tosfot intended] to permit [killing the fetus] when his mother is alive as

discussed above, and thus, [Tosfot’s wording] fits well.
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Supplement 2: W2 MAIX: Rav Moshe Feinstein’s Explanation:
The Obstructed Labor and Fugitive Cases and the 7 of 2y DX 3771° by 0°27 N>°0W
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Supplement 2: W2 MAIX: Rav Moshe Feinstein’s Explanation:
The Obstructed Labor and Fugitive Cases and the 7 of 2y DX 3771° by 0°27 N>°0W

Page Topic Subtopic

65-66, 68-70, 81-82 ‘partially-emerged fetus’ How/when does the 717 9977 X RUN concept
prevent the 5717 1°7

67-69 ‘fugitive with escape capability’ from permitting feticide or 37°01 ?

63, 65-66, 70-71, 80 ‘non-emerged fetus’
How/when does the 9717 1°7

permit feticide or 77°0n ?

67,69 ‘fugitive without escape capability’
Views of 131 " and ©p% W Must the fugitive have a “death sentence”
72-75
in the "MW1 719N (DM 217) to permit 77°07 ?
Views of 7711 " and Nynw M Regarding permissibility for 777°07 on
76-79 .
in the XN5ON the “R1*1-level” vs. the “7172°1N2%-level”
Does M2¥° YR A7 apply
64 The 17 of M2y X1 3777
to killing a 119°70 or a fetus?
"Y7’s explanation of the “N°TN X1 logic:
“two negative consequences
The 7 of M2¥° 7X1 2777 and vs. one negative consequence”
83-85

the MXn of Y1 07 YY 7AYN XY
Placing oneself in a potential danger

to save another in a certain danger

Dispute between X2°PY 27 and XMVS 12

H “" L] N L} ”
9925 9%1 3777 and the "7 of in the “0" 20 °P” case

86-90

77°21 1% 2TP TN , .
NvoIN’s reasoning for A7 5RY M2

in the “passive murder” case




Supplement 2: W2 MAIX: Rav Moshe Feinstein’s Explanation: The Obstructed Labor Case
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In the (V0”71 X”D ,MIXI1 MI7277) 07217 it is even more evident that
feticide is literally a transgression of 1111°X7 (murder) since he states
that the reason it is permitted to cut out the ‘non-emerged fetus’ to
save the mother is because the fetus is a 717 after her to kill her —
which is the a derivative of the general 17N-obligation to save a
prospective victim even at the expense of the §717s life —and this
applies even if the 1717 is a minor and even if the 717 has the status
of 01X (beyond his control). Thus, even though feticide is exempt
[from punishment by 7°7 N°1], the 0”217 believes it is nonetheless
included under the prohibition against murder (777°X7 M0O°KX).

Therefore, it would be forbidden to kill the ‘non-emerged fetus’ if not

for the obligation to save a Jew (i.e., his mother) even at the expense
of the §T17’s life. This is borne out by the fact that the 0”217 only
writes, “Therefore our Sages ruled regarding a woman in obstructed
labor, that it is permitted to cut out the fetus,” after he previously
described the obligation of saving a victim (from his pursuer) and the
associated prohibition (1X7?) not to take pity on (91N R?)? the life of a
AT717. The 02N certainly wrote this with great precision to tell us
twice that only because the fetus has the 1717 177 [is it permitted to
kill him], by the fact that:

(1) the 0”27 preceded this ruling with [the conjunctive adverb]
”'|D".‘J'7" — “therefore” [which links this ruling with the previously
stated X7 of DN X?]; and

(2) the 0”27 followed this ruling with the explicit reasoning that the
fetus is considered a 1717 after his mother to kill her.

For surely the 0”217 believes that only because of this reason it is

permitted to kill the fetus.
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Isee Source 13, p. 14.
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Supplement 2: W2 MAIX: Rav Moshe Feinstein’s Explanation: The Obstructed Labor Case
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If situation could arise, whereby killing a [random] woman'’s fetus
would save the life of an individual who is not pursued by that fetus, it

would be forbidden to kill the fetus.

The fact that feticide is exempt [from capital punishment] does not
provide a rationale to kill a fetus to save the life [of a born person]

whose murder would incur the death penalty — just as [we could not
rationalize killing] a 11970 (a person with only transient life remaining
due to either illness or injury) to save the life of a D9 (a person with
normal life expectancy) when the 119°70 does not pursue after the
QYW. It is obvious that we would apply the 77 of M2V PRI A7 if
hooligans attempt to coerce a D2 to kill a 719 V2. In the same vein,

the 0”217 understands that killing a fetus [is forbidden, even to save a
born person if he is not pursued by the fetus] and therefore [the
0"2n" states] that the Sages only permitted [killing the fetus] because

he is considered a 717.
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1To my limited understanding, the next two sentences of {12 N1MAX can be explained as follows: Rav Moshe proceeds to reject a

“straw man” theory, which views the rationale to kill the ‘non-emerged fetus’ to save his mother, based on the inapplicability of

the N1 X7 logic. Since killing a born person is liable to capital punishment while there is no capital punishment for killing a

fetus in utero, one could reason that the N°717 °X7 logic does not apply when choosing between the mother’s life and the fetus’

life (since the mother’s life empirically appears more valuable). Rav Moshe proceeds to explain why this reasoning is invalid.

ZSince it is forbidden to kill a 71971 to save a D7V even though killing a QYW incurs capital punishment while killing a 119371 does

not, it is evident that the disparity in liability for capital punishment (for killing these respective potential victims) does not

undermine the N°177 °X7 logic. Therefore, killing the ‘non-emerged fetus’ to save his mother cannot be rationalized by claiming

that the N7 X7 logic does not apply.
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1| have written that [the R77AX’s answer], 77 997 RpP Ronwn
(she is pursued from Heaven), does not mean that the fetus is
not a §)717. Rather, this determines that both the mother and
the ‘partially-emerged fetus’ are considered 0°9717 (pursuers)
as the "M?WI7’ states “O1 DX 377 71 Y71 DR TPRW”2, which is
explained in the 717V 12792 and in the WX °19: “You do not
know if the fetus pursues the mother or if the mother pursues
the fetus.” [The Gemara’s expression, hir ALyl R Rnwn,
denotes that] it was arranged by Heaven that it would be
impossible for both of them to live, for if the fetus will be born
alive, his mother will die and conversely, [only] if the fetus will
be dismembered, his mother will live. Therefore, we remain
passive after his head emerges since both are equally [engaged
in] pursuit. However, while the fetus is still in utero, he is not
yet a complete ¥D], and thus, regarding the ‘Wd1-differential’
that the mother has over the fetus — that she is a complete /1
while he is not yet a complete 91 - only the fetus is a 717 and
his mother is not a N9T717. Therefore, we kill the fetus based on

the 7717 1°7 that applies to this ‘differential’.

Accordingly, the language of the 7IWn in N?7X is precise:
“because her life takes priority over his life”. Seemingly [if the
fetus is not considered alive, whereupon XN XY does not
apply], the 71Wn’s wording is not logical [3since “her life has
precedence over his life” implies that he is alive except her life
has a higher priority] ... According to our explanation, *the
wording is precise since the fetus is certainly also considered
alive as we see there is also a prohibition to kill the fetus just as
[there is a prohibition to kill] a born person. Nonetheless, it is
permitted [to kill the fetus] because the mother’s life has
precedence over his life because of the ‘Wdl-differential’ —
between her complete 291 [and his incomplete ¥D1] — for which

only the fetus pursues, but his mother does not.
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1Rav Moshe is referring to his 721N in AYT 77 AWA MR
1 71V ,'D °0 ,2"N (see pp. 68-71).

2see Source 16, p. 17 for the full text of the Japl7aimi)

3This annotation is per Rav Moshe’s words found on p. 71.

4i.e., the 173W7M comes to articulate that the fetus is also

considered a life.
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It appears [proper] to explain that this logic is the intent of "% in 1°77710
[as well] since he did not write the ‘non-emerged fetus’ is not a W91 and
[consequently, feticide] is not a [transgression of] the prohibition against
murder (777°X7 710°KX) but rather, another (i.e., a less severe) prohibition
which is pushed aside to save the mother’s life (91 M) ... Rather, [we
must say] that reason for [this exact text in >'7] is because he believes
that certainly the F1°¥7 T0°X applies even for [killing] a fetus. The
exemption for one who kills a fetus from the death penalty, does not

provide a distinction [between pushing aside the life of a born person and a

fetus] just as we do not distinguish [between a pushing aside the life of a
healthy person and] a moribund person (719°71), and it is forbidden to kill

them (i.e., a fetus or a 119°7V) [even] if a situation would arise whereby

another person could be saved through their murder.

Therefore, > only wrote that the ‘non-emerged fetus’ is not a &1 (but
not, “and consequently, feticide is a less severe prohibition than murder
which may be pushed aside for the mother’s W81 1j2°9”). [The reason
"1 stated “the ‘non-emerged fetus’ is not a W91” is to contrast this case
with the ‘partially-emerged fetus’ case]. Since the i13W7A’s sole basis to
prohibit killing the ‘partially-emerged fetus’ to save his mother is because
of W1 7197 Wo1 PPMT 'K, this implies that one could have rationalized a
N7 to kill the ‘partially-emerged fetus’ due to his status as a 7717 [after
his mother]. However, this logic would also apply for the mother, i.e., she
is considered a NDT17 after the fetus because this pursuit situation is a
product of Heaven arranging that both parties cannot survive (i.e., their
respective survivals are mutually exclusive). Accordingly, his pursuit [after
her, which is manifested by the fact that] if the fetus will emerge alive, his
mother will not live, cannot serve as a basis to choose that she should live
and that he should be killed, because they are equally [engaged in] pursuit.
Accordingly, prior to the emergence of the fetus’ head, since he is not yet a
[complete] D3, we push aside his life because their respective pursuits are
not equal, i.e., the fetus alone pursues after the mother’s advantage [i.e.,
the ‘Wol-differential’, which is manifested by the fact] that sheis a
[complete] D1 while he is not. This is the reason it is permitted to kill the
... It follows that >"7 also

‘non-emerged fetus’ to save his mother

believes [the AT17 1°7 is the basis for killing the ‘non-emerged fetus’].
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Isee footnotes on p. 64 for more detailed explanation.
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Anaf 1: According to JIMY° "3t who believes that even if the
hooligans [merely] designated a person to be killed, it is permitted
[to hand him over], we must say that that he understands that the
fugitive is considered as if already delivered into their hooligans’
hands. The reason for this is: If the townspeople will not deliver
him, they all will be delivered into the hooligan’s hands and the
fugitive is among them. Therefore, since it is like he is already
delivered into their hands, the act of 117°01 is not at all considered

an action of delivering [a person to die].

Anaf 2: However, according to my humble understanding, we
must state a different reason for the N7 [to hand over the
designated fugitive] according to JIM ™y .. Foritisa perplexing
question on JIM° "1 who permits turning over a designated
fugitive to be killed based on the reason that >"¥7 in A7 1"77710
2"V '2Y wrote to justify handing over 1221 j2 YW - that even if
they did not hand him over, he would be killed along with all the
townspeople when 2RXY? captured the city - which is the reasoning
of 71737 "M in the MINIIN RNDDIN?: [How can we reconcile this
logic with the fact that] he still had V¥ 7 (transient life)
remaining, for if they did not hand him (722 j2 ¥2W) over, he
could have remained alive for additional time until 2R captured

the city, but now that they handed him over, he was killed
immediately? The murder of the fugitive should not be less severe
than [the murder of] a D01} (moribund person), which is
punishable by the death penalty just as the murder of any other
victim. Therefore, the above justification appears invalid to permit
handing the fugitive over to be killed prior to the time that he

would be killed when the city would be captured?
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This refers to the dispute between J371° 9 and W’Pb U1 in the MW7 regarding the “fugitive” case (see Source 10, p. 10).

2This refers to the statements of 37171° 7 and NYAY A in the XNODIN regarding the “fugitive” case (see Source 9, pp. 9-10).

67



Supplement 2: WM NNAR: Rav Moshe Feinstein’s Explanation: The Obstructed Labor and Fugitive Cases

1’2 A1V ,'0 11°0 270 AYT 97 AWNn N1AR (6

Perforce, the reason [that J311> " permits handing over the fugitive]

is because he is considered a 717 since the townspeople will be
killed on account of him. [One may question] since the fugitive had
no intention to pursue them, [the 7717 1°7 should not apply] because
of the 177 °277 K XMW reasoning that the 1777710 R applied
to the ‘partially-emerged fetus’? We can answer that this

[ 9977 R RAWN] reasoning is only effective [to protect the
fugitive] if he could escape and hide for the following reason: Since
he has no intent to pursue, it is only Heaven Who arranged that it is
impossible for both parties to coexist (i.e., their respective survivals
are inversely related), for if they spare the fugitive, the townspeople
will die and if they spare themselves, the fugitive will die.

[Therefore, since we have no basis to call one party more of a 717
than the other, the fugitive may not be handed over]. This is
analogous to the obstructed labor case following emergence of the
head, where the fetus and mother are considered [equal] pursuers
after each other. Although the fetus is the cause [of his mother’s
danger], since he has no intent, we cannot permit [killing him]

because the rationale of 717 >7 is undermined by the

DT OR8N logic — Why do you presume that the fetus pursues after his
mother more than she pursues after the fetus? Consequently, we
may not push aside one life (i.e., the fetus) to save another life (i.e.,

the mother). However, it is incorrect to say since “it has been
arranged by Heaven”, the fetus does not have the status of a 717 at
all. Rather, because of this [,‘l'7 977 KPP RWN], both [the mother
and fetus] are considered as [equal] 0’2717 and therefore, the

D11 RN logic [prevents us from applying the 4717 1°7].
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1See Source 7, p. 8.
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The M9W17”'s reasoning why the A7 1°7 is not applied to the
‘partially-emerged fetus’, accords precisely with the above
explanation (on p. 68). [The *A%W17> describes the case of the
‘partially-emerged fetus’]: “ DX 27177 572 Y71 DX PRW 720 X077 XMW
“n”, Ythat case is different because you do not know who is killing
whom) which is explained by the 77V 129 and the AWwn °19:

“You do not know if the fetus pursues the mother or if the mother
pursues the fetus.” [The explanation is]: Just as she is endangered to
die, the fetus is similarly endangered to die. Therefore, we leave the
matter as it is (i.e., we remain passive). The initial question (of

RTOM "7 in the "YW, if we may kill a child who pursues an adult)
refers to a situation where the child pursues after the adult, but the
child is not pursued by the adult (whereas, in the case of the
‘partially-emerged fetus’, the fetus and mother pursue each other
equally and therefore, the 5717 1°T is not applied) ... It is, therefore,
clear that the intent of our RIN's (i.e., ®222 T17N) answer,

172 %971 Rp X7Wn, is equivalent [with the MYWIT's statement,

M DR A7 910 YTV DR PRYI.

Accordingly, [the concept of 72 %971 Rp X7Wn] only applies when
both parties are mutually equal 0°9719, as in the case where the
fugitive could escape if they do not hand him over. For if he flees and
is thereby spared, the townspeople will be killed and conversely, if
they deliver him to be killed, the townspeople will be spared. This is
identical to the ‘partially-emerged fetus’ situation [where both parties
are equal 2°2717]. However, if it is evident that everyone will die
[even if they do not hand him over], as in the episode of 322 12 y2W
where no one would not survive beyond several hours or days when
2RI would capture the city, the townspeople only pursue after the
fugitive’s TV 17 while he is 1717 after all their life (22 *°1). Thus,
regarding the essential life — which is the advantage (i.e., the ‘life
expectancy-differential’) that the townspeople have over the
fugitive’s TTYW 77, the fugitive pursues after them while they do not
pursue after him at all. Thus, the fugitive has the 717 7°T despite his
lack of intent, since he nevertheless is the cause [of the threat to the

townspeople].
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0°1D 72 YW 1% 731192 ROW R AR 47 PT
21721 7101 2YY AN L7207 R

Isee Source 16, p. 17.
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I have written that when the X771 states it is prohibited to kill the
‘partially-emerged fetus’ because of the 72 %971 Rp Xnwn
reasoning, the intent is NOT that the 1717 1°7 won’t apply because
the danger occurs through natural means without [the fetus’] intent
to pursue. Rather, the meaning of 772 *®77 XpP XnWn is that both
parties are considered [mutually equal] 3’2717 after each other since

it is impossible for both parties to live (i.e., their survivals are

inversely related, or, mutually exclusive). Therefore, it is forbidden
to [kill the fetus] because of the N°T7 X7 logic (Why do you presume
that the fetus pursues after his mother more than she pursues after

the fetus?). Accordingly, this only applies when both parties are
mutually equal 09717 — such as the case of the ‘partially-emerged
fetus’ who has the identical full /91 status as his mother. However,
the ‘non-emerged fetus’ still does not have a complete ¥/91 status as
we deduce from the fact that one is not executed for [killing] an
[unborn] fetus. Therefore, regarding the advantage (i.e., the
‘“Uol-differential’) that the mother has over the fetus — that she is a
complete ¥D1 while he is not yet a complete 291 — only the fetus is a

A717 and his mother is not a N9717. Therefore, 717 1°T is applied to
the fetus because of this advantage that the mother has over him

(i.e., the “WDi-differential’).
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[With the aforementioned explanation that the ‘non-emerged fetus’ is
considered a life, to the extent that performing feticide violates the
AX MOKR], the MIWN’s justification for killing the fetus — “because
her life takes precedence over his life” —is precise: If the dispensation
(7N°7) [to kill the ‘non-emerged fetus’] was based on the fetus not yet
being a W91 at all and therefore, he is not considered alive yet [in
which case feticide is not a violation of the prohibition against murder
(XN RY)], then the TIWA’s wording is imprecise since it would be

illogical to say “her life takes precedence over his life” which implies

that he is alive except her life has a higher priority.

.... However according to our explanation, [the 7IWnA’s wording] is
precise since certainly a fetus is also considered alive — as we see that
the prohibition of XN x> applies to killing him just as it applies to
[killing] a born person (per Y0 J12°0 ,2"1 VAWM JWIT AW NNAR, see
p. 63). Nevertheless, it is permitted to kill the ‘non-emerged fetus’
because the mother’s life has precedence over his life on account of
her advantage (i.e., the ‘Udl-differential’), since she is a complete /2]
(whereas the fetus is not yet a complete ¥91) and therefore, she is
considered more alive than the fetus. Regarding this advantage, only
the fetus is a 717 and his mother is not a N9717, and therefore it is
permitted to cut him out. This is what appears correct from the

words of the 0”217 and the language of the 7IWA.
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The reason that JaM1° "3 permits handing over a designated fugitive,

even though he still has YW 17 (transient life) which would
[generally have significant legal life status to] subject his murderer to
capital liability, is because only he pursues after the advantage (i.e.,

the ‘life expectancy-differential’) that the townspeople have over his

7YY 17 while they do not [pursue after this ‘differential’].

With regard to the opposing view of ¥P? W1 (9”7) to prohibit
[handing over] a designated fugitive (even when he is unable to

escape), one may explain with [one of] two approaches:

(1) 91 believes that the fugitive is not considered a 717 at all since
he lacks intent to pursue. [Similarly, the ‘non-emerged fetus’ would
not be considered a 717 due to his lack of intent]. Accordingly, the
basis for the N7 [to kill] the fetus would be merely that he is not yet

considered a ¥/91.

(2) 91 also believes, per our explanation of the XIX’s answer,

% 9971 XpP XnWn, [i.e., that an unintentional pursuer is considered a
A719, and we cannot kill the ‘partially-emerged fetus’ because of the
“equal bidirectional pursuit” reasoning]. However, 2”9 believes that

we cannot assign the status of a 1717 at all to the person that the
hooligans designated to kill since they have no basis to condemn him
to die. It merely “fell upon” their minds to demonstrate their
fearsomeness and kill a person who they singled out from the group,
but this does not define him as the cause of the 11977 [i.e., threat
facing the townspeople] since if he had not been present, it is possible
that the hooligans would have designated someone else. Therefore,
there is no basis to permit 7i7°01. Although the fugitive will be killed
shortly thereafter along with the townspeople when the hooligans

capture them, we must forbid 117°07 because [this will deprive him] of

his remaining 1YY 7.
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IThis refers to the dispute between 1M 73 and W"P’? 11 in the MW7 regarding the “fugitive” case (see Source 10, p. 10).
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According to the second approach (on p. 72), ¥p? W1 (777)
will understand that even if the ‘fugitive without escape
capability’ is not liable to capital punishment by a legitimate
justice system, but merely the hooligans condemn him to die
because of any grievance they have against him, the
townspeople would also be permitted to hand him over, which is
in accordance with the 1”11, Although the 10 discusses a
person who is liable to death by the [legitimate] kingdom, it
seems logical that his intent is not limited [to a fugitive guilty of]
rebelling against the kingdom. Although the 7"V adds the caveat
that [the fugitive was guilty for crimes against] the non-Jewish
government which is also a severe [violation] of Torah law [for
which 17°07 is permitted], nonetheless, the same would apply if
[his “death sentence” was issued by unlawful] common criminals
who demand that we turn him over to be killed because of their
grievance against him. Although [in the latter case], the fugitive
is not liable to death by a [legitimate] non-Jewish government
since he has not committed any crime, the 17" will also believe

that it is permitted to hand him over.

Therefore, ... [according to 5"1], if hooligans want to kill [the
‘fugitive without escape capability’ merely] because of their

grievance against him, the 717 1°7 will apply to him even though

he has no intention to pursue. Thus, the townspeople will be
permitted to hand him over even according to 5", just as [we
may kill the ‘non-emerged’] fetus. Just as JIN7° " [considers the
fugitive as a {717 even without a grievance since the townspeople
will be killed on account of him], 579 will agree with

MY "3 when the hooligans come with a grievance against him

since, in this case, the fugitive is certainly the cause of the f19>77

to kill the townspeople.
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!(Source 9b, p. 57) "1 VP A°VO 1IP IN°0 AT AN 1"

The 70 says that we deduce from the 2.2.% episode

that if a person revolts against the non-Jewish
government or commits other offenses which exposes
the Jewish community to danger, we hand him over to

the authorities even if they did not demand his

apprehension since he since he is considered a 7717

against all the other Jews because of his evil actions.
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Even in a case where the hooligans have no grievance against the fugitive
but nonetheless, if they designated him to be killed before he fled to the
city and then the hooligans demand that the townspeople hand him over or
else they will kill them all, it is as if the fugitive had a “death sentence”.
Since the hooligans previously designated him to be killed, it is as if he was
sentenced to death by the hooligans and therefore, he is defined as a 710

even though he has no intent [to harm]. Accordingly, W*p% ¥ (9"7) will

agree with JaMY° 7 that if he is unable to escape to safety, but rather,
everyone (including the fugitive) will certainly be killed, they are permitted
to hand him over because of the ‘life expectancy-differential’ that the
townspeople have over his YW 7, for which he is a 1717 after them and
not the reverse. However, if he can escape and be saved, even though the
townspeople will then be killed, it is forbidden [to hand him over] since he is

not literally a 717 (i.e., he has no intent to harm).

It is probable that if the fugitive realized that the hooligans knew where he
was fleeing to, and [he also realized] that they had the ability to capture the
city and kill everyone unless the townspeople would hand him over, the
fugitive would be considered as a 717 with intent [to harm]. Although he
lacks intent to kill them, however, since [the massacre of the townspeople] is
an inevitable consequence [of him taking asylum in their city], it is certainly
forbidden for him to save himself at the expense of his fellow’s life. In this
situation, they would be permitted to hand him over even if he had the
ability to escape. Nevertheless, this requires further analysis to decide the
Halacha. However, if while fleeing to the city, the fugitive thought that the
hooligans would not know where he would hide or if he thought that they
lacked the ability to capture the city since, per his calculations, he was not a

717, it is forbidden to hand him over if he could escape.

This approach helps that we are no longer compelled to explain that the
dispute of JIM1° "1 and 9”7 is identical to the dispute between the

Tannaim, 177 ' and NYNW 9, in the XNOOIN. This (less ideal) approach,
recorded by the O *WIR ‘01N, understands that 1M "7 aligns with

7717 Y who permits handing over the designated fugitive because everyone
will be killed, whereas 9”1 aligns with NYRY " who permits 717°07 only if
the fugitive is liable to a [legitimate] death penalty like ®322 72 ¥Y2W who

revolted against the kingdom of 717.

379 27PN MY DAR 7IV0 X923 AR 19
IXD QN2 MORW VYA DOYIM YR P
7127 0% 2710 19 O3 K17 ,0910 IR W7
7N 219 RYT AII2 2T YT 120w
R2W RITW AR 7170 R ORTY 1970 000

R ON2W 137 72 D77 03 312 37 L7302
I ORTIW ROR 7X1791 MN22 19 WwoR

"1 9V 1N NAnR 10M° MY ,a71
2127 R .07 KDY 2INXR AT RIW YW
772 03 TIOR3 IRY AR 97X MO2Y

NN AT I1RY D

DIPAY N12W WY Y70 OR 12WNAY 12N0m)
OR 0910 217721 Y DR 01NY 19221 o T
7Y WRW AX 71192 97172 RIIT 10077 RD
TI0R RTIY RIT KW PO0OT 23077 %W
TRWI 17 A7 19IR2Y L1120 W2 MRY 2OXL
DAR LRIPTD Y ORI ,MIN27 91202 AR I0n°
N TN ROW T VY pWWD 2N 00 OX
X7 WN2wnn 95w °YI DX 01N7 1931 Kow

11927 9122w 17017 TOR 700,70 0

9791 20 17 030957 M7 TN KOW INY RN
175 RNOOINA NWAW 1 77T I ORINT KNAH02
M 77 QW SWIR 'DIN2 2NTD 377 NANT
71017 NN 121D WY POV AT 3 KT
YIWT 7N 2772 P PR 0 27 NTa

P01 1T NI99HA TR 2751 12

74




Supplement 2: WM NMAAR: Rav Moshe Feinstein’s Explanation: The Fugitive Case

2 A1V ,'0 11°0 271 AYT a7 Awn DR (13

According to how | have explained in the second approach (p. 72), that
5"9 does not require that a [legitimate] death sentence [was issued
against the fugitive, to permit 7i1°01], but rather, even if his “death
sentence” came from [a grievance of] the gentile hooligans, 59 also
agrees with 777077° " (in the XNDDIN). Accordingly, [2"7] would not

permit [[17°01] unless [the fugitive] will definitely be killed along with the
townspeople when the hooligans capture the city (i.e., if he has no

escape capability) as discussed above. And it is logical [that a legitimate
death sentence is not required to permit 117°07], for if the fugitive was
literally sentenced to die (by ]°7 N°2), the people are obligated to deliver
him [to 1°7 N2] in order to eradicate the evil, even if there is no concern
that they will be killed [by refusing to hand him over]. The XN>71 (i.e.,
XNH0IN) would not have made permissibility [for 117°07 contingent] on
designation [if the fugitive legitimately deserved the death penalty from
1°7 N°1], because it is not [a matter of being] permissible, but, rather, we
would be obligated to deliver him to 1’7 N°2 even if no one demanded
[his capture]. Rather, any Jew who sees a convicted fugitive is obligated

to bring him to 7°7 N°2 if he has the ability.

[We have established that] 5”9 also does not require a legitimate death
sentence, but rather, even if the hooligans condemned the fugitive

[because of their grievance, he may still be handed over]. Therefore,
when the XND0IN stated [that 17707 is permitted] if they designated an
individual like ®22 j2 ¥2W (2.2.W), this is merely a general analogy.
[5"1 also understands] just like MY "9, that the “2.2.W-analogy” comes
to require designation [just as 1.2.% was designated], but not [to
mandate] that the fugitive literally must be 71N 211, They disagree
only insomuch as JaM1° "3 understands that the “2.2.W-analogy” is
merely to require designation, whereas, according to 5", [the analogy
comes to] additionally require designation similar to the 2.2.% situation
where there was a grievance specific to him. Alternatively, if the
designation occurred prior to the fugitive fleeing there, just like the 2.2.W
episode, [2"" would also permit handing him over even without any

grievance] for the reason | have explained.
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Rav Moshe explains that the 2”217 (Supplemental Source 8a, p. 56) rules in accordance with W"Pb ¥, who, while
requiring a higher level of designation than Ja11° " to permit 577°07, nonetheless does not require a legitimate death
sentence on the fugitive to permit 777°07A. Rather, even if the hooligans unlawfully condemned him to die because of their
grievance, nevertheless, he may still be handed over. Nonetheless, 0”277 writes that on the “12°1N2%-level” (rough
translation: the ideal fulfillment level of the Halacha), we do not instruct the townspeople to hand over the fugitive even
though the hooligans have a grievance against him (based on a story in the "7 7%%0). Rav Moshe explains that there
is no dispute between 717° 3 and VAW M in the RNDDIN (Source 9, pp. 9-10). Rather, 7717”7 addresses the N7

III

(dispensation) to hand the fugitive over on the “RI>T-level” (rough translation: the minimal fulfillment level of the

Halacha), whereas 1YNW " addresses the TN’ to hand him over on the 772 1N3%-level. Everyone, however, agrees that if
the fugitive’s death sentence was ordained by the 7770 (e.g., based on being 717 N°2 N2 771, rebelling against the
kingdom of '[’7?37( 717), then even on a 119°11N2Y-level, it would be permitted to hand him over.

Thus, Rav Moshe explains that both [77%77° " and WA " agree on the exact strategy that the wise woman (who,
according to the 1127 WM, was WX N2 1170) used to convince the townspeople to surrender °7221 j2 ¥Y2W (2.2.W) in
order to save the entire city from destruction during 2X>'s military campaign to quash 2.2.%‘s revolt against 72277 T17.
771 ") explains that WX N2 1170 told the townspeople that 2.2.W is considered a 7717 against them and they were
therefore, permitted to hand him over, at least on the X1>71-level, even if he is not deemed a n195na 70,

NYNY "M concurs with 7717 Y on this X1 TA-level N, However, this N7 to hand him over may not be sanctioned on
the 772°1N2Y-level (per the above 0”72M7). Both 3717 1 and VAW 3 agree that a 7MN-authorized 7N 21°17 (death
sentence, e.g., based on being N12%12 7711) would sanction ;37307 on the 12°1N37-level. However, since the
townspeople did not (or they were unsure whether to) consider 2.2.%’s affront on 7277 717 as a 12212 7172 (perhaps

due to the relatively weakened state of the kingdom after DY?WaR’s revolt), they were reluctant to hand over 2.2.0.

The final statement in the XNDOIN reads: “1\WnAW 3 said ‘So she said to them ‘anyone who rebels against the kingdom of
David, is liable to execution.”” Rav Moshe asks, why did TR N2 17170 wait until after 2R1Y's army attacked and demolished
the city wall to convey this message? Furthermore, Rav Moshe asks: “Since 2.2.0°s revolt against the 717 N2 N7 was a
sufficient basis to permit handing him over, 71T17° "’s rationale of defining the fugitive as a 717 against the townspeople,
is superfluous?” Therefore, Rav Moshe assumes that WX N2 170 previously (prior to AX1>’s attack on the city) attempted
to convince the townspeople to hand 2.2.% over since he was 1117 217 but since they did not (definitively) consider him
a MDA 770, they would not accede to her request. Only after they were threatened with imminent destruction, she
was able to convince them by stating that even if they were correct (that 2.2.% was not deemed a N12712 717), they
were still permitted to hand him over on the X1>7-level because of the 1717 °7. As to their concern that this may not be
sanctioned on the 772°N2%-level, she told them that their concern could be mitigated since: (1) there was merely an
uncertainty (P90) if he was a 112712 77, and (2) it was only a minor infraction to act based on a X1>72-level 7n°77.

Therefore, she argued that they should rely on her judgment that 2.2.% indeed was 1112 2> 17 (i.e., in order to save the

entire city from being killed along with him).
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Therefore, we must say that 117377> 3 does not dispute

TVAW 3 in Halacha, i.e., 771> ™ also believes that on the
719°1n0Y (ideal fulfillment)-level, it is forbidden to convey
these instructions [to hand over the fugitive] if a hooligan
“king” designated the fugitive to die. However, 777> ™
explains that it was necessary for WX N2 1170 to tell the
townspeople that on the X1>77 (minimal fulfillment)-level, it
was permitted for them to hand over 2.2.% even if only a
hooligan “king” designated him according to J311* "3 (who
considers mere designation sufficient to permit 777°01) or
since 2.2.% was already designated before he fled to their city
(even according to UPP% ¥). [The R1>Tn-level N1 to hand

him over] was based on the fact that 2.2.% would be killed

along with all the townspeople even if they did not hand him
over. From this, 77171> " proved his Halacha [that a hooligan-
designated fugitive, without escape capability] may be handed
over and we are not concerned with his Y% 77 since he
alone is a 717 against the ‘life-expectancy-differential’
between the townspeople’s 37I¥ *°17 and his own 7YY »n.
[However, Rav Moshe asks] since it was permitted to hand
over 2.2. because he was a 717 N2 M2 70,

[7Y7° "3 rationale based on defining the fugitive as a 710
against the townspeople, is superfluous]? If so, how did
77 "M derive the N1 [to hand over a] designated fugitive
[from the 2.2.W episode] if this 7N’ was not needed?
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It appears that 77171° "3 concluded this from the 02109, from the
fact the townspeople refused to give over 2.2.% over until after
2XY”s army: (1) poured a mound against the city and threatened
them that if they refused to hand over 2.2.%, the city would be
destroyed, and (2) demolished the city wall. From this we see that

the townspeople erroneously did not judge 2.2.% as a 112712 7N

who would be deserving of the death penalty because of his revolt.
If they had correctly judged him a M2972 7710, they would have
been obligated to hand him over to 2RY’; but failing to judge him
accordingly, they did not hand him over. Therefore, it would have
been futile for WX N2 170 to tell the townspeople that 2.2.W

deserved the death penalty based on the rule that “anyone who is
717 N°2 NIOYNA TN is IN°A 22°1.” For she surely already said this
to the townspeople before 2R threatened them and her words did
not help because the townspeople were uncertain, thinking perhaps
2.2.% was in the right since he had many followers as the 0105
state. Therefore, 7717 "1 explained that we must say that

AWK N2 170 said the following to the townspeople [after the walls
were demolished and they faced imminent destruction]: “On the
N1>T1-level, you are permitted to hand him over for the following
rationale: Even if 2.2.% had been justified as believed by those
townspeople who were misled by him and he really is not 7iN°1 217,
you should nevertheless hand him over so that everyone will not be
killed along with him just as it is permitted (X1°772) to hand over a
fugitive designated by hooligans (due to the 717 1°7). [In view of
this X1>T1-level AN°7], there is only a residual 72°1N3%-level

prohibition, for which you should rule leniently because it is:

(1) only a minor infraction; and (2) it is questionable [if this
prohibition applies — perhaps he is really is a N19%12 7717).
Even though you are uncertain whether 2.2.% truly has the 1°7 of
19912 777 and [accordingly, whether he is] 7101 2°°M, you can

rely on me with regard to this minor infraction (to hand him over
based on the 7717 1°7) since | say that he is 71N 217 because of
717 N°2 NOYNA 77N and therefore, even on a ﬂb’ﬂﬂD’?-IeveI, you

would be permitted to hand him over.”
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Therefore, this is why Scripture praised WX N2 1170’s wisdom that

she understood it was necessary to tell the townspeople both
components [in order to convince them to hand over 2.2.%]:

(1) 771 s [basic X1>T2-level] N7 of handing over a designated
fugitive [due to the 717 1°7]; and (2) that 2.2.% was 7iD°» 2>0
because of the 717 N°2 NM2712 7 °7 in which case NYAY "’
[ﬂ’?’ﬂﬂ:'?-level AN°7 to hand him over would apply]. In truth,
77 1 and Nnynw "3 do not argue at all, [but rather they both
come to derive different lessons from Scripture]. 7717° "3 derives
the rule that designation [is sufficient to create the basic X1>71-level
aN°71], whereas WY Y understood that WX N2 710 needed to
explain them that 2.2.% deserved the death penalty as a

N5212 777 in order to establish the 72°IN3%-level N1,

The explanations that both 57717 "3 and 7AW " advance [to
understand WX N2 [10’s overtures to the townspeople to hand

over 1.1.%], are inter-dependent:

1) O713° 2 needs NYAW 1 : Since a 792°1N3%-level 70777 for 717707

requires a rii1N-authorized death sentence, 717 v needs the
Halacha derived by NWWAY 9, i.e., deeming the offender as

a M99 70 provides the basis for a 72°1N35-level N7, since
WX N2 17170 would not have attempted to convince the
townspeople merely with a X171-level overture. WX N2 1770
presented the X1>T1-level 1N’ to the townspeople secondarily,

only after the walls were demolished following their rejection of

her 777°1N2%-level N7 overture.

2) NYRW 1 needs 7717 0 : AWK N2 17170 would not have delayed

attempting to persuade the townspeople of 2.2.%‘s status as a
N1%M2 7717 until they faced imminent destruction. Therefore,
when WX N2 1770 approached the townspeople following 2R1‘s
incursion, it was to convince them that 717> ' teaching, i.e.,
2.2.% was deemed a 5717 against the townspeople, would
provide them the necessary “insurance” to accept her earlier
1719°1N3%-level rationale for handing over 2.2.% because of his
status as a N3772 7.

TOIXIW AT HY 2127 AnAWHW 30n30 A0 N
oM 77 7707 N0 3N an b
TART 717 002 NIDA2 TR PIA 00D N
KT AR 770 " ROR D92 9390’91 wnw
,0°00°7 NYOD2 AR 17T N7 IRON MO
72°702% MMON? PNIPY KIT IAK PIWAY N
TTI LN 2000 R OnR 01?1078

STV R PR YA M PYRw MR IR

79




Supplement 2: W2 MAIX: Rav Moshe Feinstein’s Explanation: The Obstructed Labor Case

RY 11°0 ,2"10 VWA W AW N1NAR (18

It is clear that [the specified prenatal genetic testing posed in the
questioner’s inquiry] is prohibited because feticide is forbidden for
Jews under the 7M°X7 MOX just as for non-Jews. [The difference
between Jews and non-Jews regarding the prohibition against
feticide is] only that there is no capital liability for Jews as N1901N
state in °777710 'O1 and 12117 'OR. Only in the obstructed labor
case where it is impossible for both the mother and fetus to live, it
is permitted to cut out the fetus in utero prior to emergence of his

head because her life takes precedence over his life, as stated in
MYAR Noon (1 7IWR " PAD). Even to permit cutting out the
fetus to save his mother, the 0”217 needed to invoke the
reasoning that the fetus is viewed as a 7717 after her to kill her ...

Thus, we see that the 0”217 believes that feticide is literally
included in the prohibition against murder even though there is no
capital liability for [killing] a fetus. It would not have been

permitted [to kill the fetus in utero] even to save his mother if not
for him being viewed as a 717, whereupon the 11711 permits

saving the pursued party (7771) even at the expense of the 717's
life [and this allowance to kill a 1717 applies] even if he is a minor

(97177 TOP) as R 7 stated in 27¥ 'Y 77 PITI0.

The explanation of the 0”217 is as follows: Ostensibly, his
reasoning that the fetus is a 717 is very difficult, for if so, even
after emergence of his head, the fetus should still be viewed as a
A717 as XT0OM 7 asks in the aforementioned X1721? Moreover,
once the XX answers 117 °D77 Rp RAWN (she is pursued by
Heaven), then even prior to emergence of his head, the fetus
should also not be considered a {717 for the same reasoning? ...
Refer to the 0"21777 2¥ 1977 01 11927 W71 where he presents

a fitting concept to answer this.
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According to my humble understanding, we could clearly answer
based on the MPWI's explanation “>71 DR 27177 °1 Y71 DR PRY”,
which means: “You do not know if the fetus pursues the mother or if

the mother pursues the fetus” [regarding the ‘partially-emerged
fetus’]. The explanation (of the "A2W17) is: Just as the fetus is
viewed as a )77 after his mother, similarly the mother is viewed as
a NOTA after the fetus, as the 1T¥17 12772 and the WM °15 explain.
This also appears to be the intent of our X71)’s answer,

hvRhe) XpP X, which does not mean that the fetus is not a
AT717. [The argument that his lack of volition prevents the fetus
from having a {717 status] is not reasonable, for otherwise, would
you suggest the reason it is permitted to kill 971777 JV2 is that his
actions incur liability? [Of course not] - he has no [legal] intent!
Rather, Scripture has decreed that one may save the 7771 even at
expense of the 717’s life, which is not contingent on [the pursuer

intending to] transgress the 77°X7 MON ...

Accordingly, even if the 5717 has the status of O1X (i.e., his
engagement in “pursuit” is beyond his control), X317 7 clearly
believes we are required to kill him to save the 771. Therefore, we
must explain that the XMX‘s answer 177 °977 Kp XU is in

accordance with the SA9W17”’s answer. As such, lthe X713 comes
to refute the contention that the ‘partially-emerged fetus’, who
came [into existence] after his mother, is considered a [unilateral]
AT717 after his mother since she was not in any danger prior to his
arrival in her womb. [The X7X’s rebuttal is, A ALY Rp Xy,
i.e., on the contrary], the fetus’ initial arrival when she became
pregnant was [directed] from Heaven [with the intention] that he
also should be here, (%i.e., with the purpose that they would both
live). Thus, [it is viewed] as if the 11977 from Heaven befell both
equally, whereupon it is only possible for one of them to live and

therefore, it is not known who is killing whom.
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This translation is partially in paraphrase form.

“These italicized words are from Rav Moshe’s comments (p. 82).
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With this explanation, the 0”217’s language is precise. After writing
that we cannot touch the ‘partially-emerged fetus’, he concludes
“and this is the natural order of the world.” Seemingly his language is
perplexing: Is it the natural order of the world that a woman’s
childbirth distress would endanger her life, in which case there would
be no avenue of survival other than killing the fetus? Is it not the
natural order of the world that they both should live? From the
standpoint of the natural order created by Hashem, blessed be He,
this should not happen under any circumstance; rather it is an
unnatural punishment (or, tragedy) as the 737 in Shabbos 31b
states “because of three sins women die in childbirth”? And if she is
only saved through killing the fetus, it is a great tragedy for the
father and mother, as such a situation is seen only once every several
thousand births? However [we must say], the meaning of the 0”727

is in accordance with our explanation of the X7 )’s answer,

79 %971 RpP XMW, Since the fetus’ place is also here (or: the fetus
also belongs here) just as his mother herself [belongs here] even

though he arrived [into existence] later, therefore, the 19°77 from

Heaven befell both equally. Accordingly, [when] the 0”217 wrote
“and this is the natural order of the world” - that the fetus would be
in her womb - [the D”217’s intent was to instruct us] that we should
not [retroactively] view the fetus’ arrival [with the purpose] to
pursue his mother once it becomes evident during childbirth that she
cannot live if we allow the fetus to be born. [On the contrary], since
the fetus arrived here per the natural order of the world, his arrival
was not to pursue, but rather, [with the purpose] that they would
both live. Only afterward, the sin caused [Heaven] to pursue one of
them in a manner that we do not know who is killing whom [and
thus, we must remain passive]. Consequently, the language of the
MW, our 7922 XN and the 072N all come to provide the
same answer, i.e., all three expressions are needed (to teach us

different facets of one concept).
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perhaps this can be paraphrased as: His initial arrival

was not as a pursuer; rather Heaven sent him here with

the purpose that they would both live.
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According to the reason that | have written that the negative
commandment (1X?) of Ty a7 SY InYN XY (Do not stand idly by the
blood of your fellow) is no different from other prohibitions (]’1&5), a
person is not required to place himself in a 7120 290 (potential danger)

to save his friend from a 7100 *XT1 (certain danger). By all other ]’1&5,

not only is one not required, but he is actually forbidden to place himself
in a 71100 P90 to avoid violating the 117°2Y. On the contrary, since we
desecrate N2V to heal an ill person in a 771100 POO situation, how much
more certainly it is forbidden to place himself in a 77120 290 to avoid
desecrating N2V as well as all other 11X?. Therefore, we cannot
obligate a person to place himself in a {7120 290 to save his friend’s life.
However, it is probable to distinguish the WX? of Y7 07 9y TAvn R
from other "IX? where one is prohibited to place himself in a 77100 P90

to avoid trangressing them. ...

However, in order to save his friend’s life, although T12YN XY is also an

ordinary INY, it is permissible to place oneself in a 771120 P90 since at

least one Jewish life will be saved [no matter what eventuality occurs].
This accords with the explanation of X720 77"7 ,7"¥ A7 1°77710 "W -
that the reason for the 1°7 of 712¥° SR AT (i.e., inthe “coerced
murder” case: & must be killed rather than kill B)is: “If & transgresses
and kills B while he is saved, there are two negative results (“>N7N”):
[’s death and transgression of an 17°2Y, whereas if & gets killed and
does not transgress, there is only one negative result (“N777”): &’s
death. The reason that the 17N permitted us to violate N1XM based on
the “0N2 M-dispensation” is because a Jewish life is precious in the
eyes of Hashem (more than His NMX7M). However, by the ‘coerced
murder’ case, since one Jewish life will be lost in the end, why should it
be permitted to transgress?” We can infer from >/ that with regard
to this 1°7 (of 712 SR 3777, the respective lives of & and his friend
(P) are equal and accordingly, one could [apply this same logic to]
permit one to place himself in a {7120 790 to save his friend from a
71100 °KRT (i.e., since the lives of & and his friend, B are equal, at least
one life will be spared even if & dies in the process of rescuing f3).
However, we cannot obligate a person to enter into a 17120 P90 [to save
his friend] since [T¥N N5] only has the status of a X7, we should not

be more stringest than by all other 1’1&5.
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| have written that although @ is not required to place himself into
a 11100 P90 to save B (who is facing a 7120 "XT1), nonetheless, it is
permitted [for him] to do so since one Jewish life will be saved
regardless, in accordance with >"%7’s explanation that his (&’s) life
and the life of his friend () are equal. However, this logic cannot
be used to permit & to forsake his own life to N°X71 11N1°7 (certain
death) in order to save f8 from his own certain death. For [just as in
the “coerced murder” case] the logic of “Why do you presume that
your blood is redder? Maybe that man’s blood is redder” (0177 “X7)
is based on a certainty — whereby & sees that it has been decreed
from Hashem [for & to die] — and therefore he has no basis to say,
“Perhaps my blood is redder than [3’s blood”, even if & knows that

his actions are more virtuous than f8’s actions. ....

This is predicated on the notion that when Heaven decreed for the
non-Jew to order & to murder B, this may not be understood as a
Heavenly decree that B should be killed. For if there was a
Heavenly decree for B to be killed, the decree would have been
that the non-Jew (himself) would kill 8 rather than & [being the
non-Jew’s agent for] committing the murder since Heaven does not
issue decrees that prohibitions should be transgressed. By
definition then, it must be that the Heavenly decree is on & [to be
killed], even though he has the [unlawful] possibility of saving
himself by committing murder. Therefore even if & is a D21 717N
and f is an YR QY (ignoramous), with regard to this “coerced
murder” situation, f8’s blood is red in the eyes of Hashem and &’s
blood is not, for reasons that are not known to humans but only to
Hashem Himself, Whose deeds are perfect. Therefore it is
forbidden for & to save himself by murdering 8, even if 8 is an
YR OV, because of this logic (that the Heavenly decree to die is

only on Q).
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Thus, in the reverse situation, where it was decreed by Heaven M1 A7 X199 DY W 19°7 RITWD 19 OK)

that B will be murdered and & wishes to save B through [his 39751 P KW MPRTY 73902 197K 737 RIT)

own] 17120 X7, whereby & would die in 8’s place, (the Halacha Sym) A9 RO KT POV MY SR AR 1Nnn

is): Even if 8 isa QoM 79190 with many good deeds while & is

LJYOIRT OV RIT 112 190800 P10 R DN
an YR OV and is capable of saving B by sacrificing his own life,
77°72M7 R1T ANYT R 0777 19072 20809 17 70K
nevertheless, & is forbidden to save 8 through [the loss of] his
TIOKR 127w ,PAI0 T RATY T 1AV P10 KD
own life. For & he sees that now ‘s blood is not red with

regard to this situation, while his own blood is red and therefore, RY 9w NPT 71502 12°%77

it is forbidden for & to save B through his own certain danger.
,7OT R DAY WORY PODY P 1AXY 021979 AR

However, for & to place himself merely into a ;7120 250, where 1199 DY ORTY A WY AW 19w P90 PR
it is possible that he too will live (after rescuing B), the P50 PRY AR 197 .07 1981w WORY NIRA NN
facing & does not determine that it was definitively decreed SR 2°19 99 9y 9IS 1200

that B should die since it is possible that both will be saved.
Therefore, even though we cannot obligate & (to rescue f8) as

explained above, nonetheless he is permitted to do so.
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1) “0°n HW NP case in XY 20 A7 XY YA X22: Two travelers on a road and only one (&) of them has water which will
enable him to survive, but if he shares it with his fellow (), both will die. X715 32 says both travelers should share the

water and live for a short time rather than one seeing his fellow die, whereas X2%?Y "7 maintains that the traveler with the

water (@) should drink it all himself and live even though his fellow (8) will die, because “Your life takes precedence over your
fellow’s life” - “7°211 1% QNP T°1”, which he derives from the verse, "7 71X “M" (12,7772 XIPM).

2) “Passive murder” case: A hooligan orders & to either allow himself to be thrown (by the hooligan) on “baby B” thereby
killing the baby, or else & will be killed. NIA0IN in several NYNJ0N state, “& is not required to be killed [to prevent being

passively used to kill 8], because, on the contrary, let him say, [the reverse N 111 *X1 logic]: “Why do you presume that the
blood of that person (f8) is redder? Maybe my blood is redder” (Supplemental Source 1, p. 51).

In my humble opinion, the following appears correct: We must understand
the view of RMWYD 72 that in the absence of a Scriptural source, it is better that
both [travelers] should drink and die. [This appears difficult because], the 1°7
of 2Y> DRI 37737 is limited to [committing] murder (777°%7), and also, only if
actively done, as N1D0N state that if one remains passive, e.g., where they
[threaten to] throw him (&) on a baby (f8) who will be crushed, & is not
obligated to sacrifice his life, because [he can counter], “On the contrary, why
do you presume that the blood of my friend (baby ) is redder”? If so, from
where does 879 72 know that one is obligated to sacrifice his life to die from

thirst to fulfill the MXN of 727X, and even for the 7MXN of saving a life?

Therefore, [the view of X71UD 72 can be understood] based on >"7’s
explanation of the logic (i.e., the X720 of N7 °XN) why & must be killed
rather than kill B (M2Y° X1 3777°): “@ may not push aside his friend f’s
life [to save his own life], since there will be NN’ (two negative
consequences): the loss of B’s life and an 7172V (i.e., 717°X7), whereas if
« dies, there will only be ‘K717’ (one negative consequence): the loss of
a’s life [without transgressing an 717°2Y]. The 771N only permitted us to
violate N1XAM [to save lives based on the ‘D12 M1-dispensation’] because
a Jewish life is precious in Hashem’s eyes (more than N11X7M). However, by

1M°X7, since there will be a loss of life in any event, why should it be

permitted to transgress? Therefore, the words of Hashem may not be
pushed aside.” This logic would apply not only to the 7I7°X¥7 MO°R, but
also to violating the WY NN of 177X and W1 NYX: (saving a life). For
if & violates these 7Y N11¥N so that he would not die of thirst, B will
die, resulting in “>NN”: the loss of B’s life and abrogation (5115’3) of the
Y NNXN. However, if a fulfills the Y N1XY and he thereby dies,
there will only be “R71” (&’s death, without violating a MXn). Therefore,
[the “Of12 *M-dispensation” will not apply and thus], the words of Hashem

[the 7Y N1X7M] cannot be set aside even in this situation (i.e., & may not

drink the water even though he will thereby die).
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Accordingly, we must explain that N190N’s reasoning for their ruling of
3771 DRI N2V in the “passive murder” case [that @ may passively

allow himself to be thrown on baby B rather than getting himself killed,
because of the reverse N1 X7 logic], is based on the fact that & is not
obligated to save f8’s life if he himself will thereby be killed, [from either

of the two Scriptural sources for the 711¥7 to save a life]:!

(1) The WY of 101 N2V (restoring a person’s life), derived (in

2"V 'RD 1P R22) from the verse of “i2 iNaWM” (2 ,2"2 0°727) which
is stated in reference to the MX of 77°2XR N2V (returning a lost item):
Just as saving one’s own lost item has priority over another person’s lost

item (R”Y '37 X¥>¥1 X22), the same applies to 1913 N2V

(2) The IX? of T¥1 07 ¥ 7A¥N RY (TV ,0" RIP™Y): We derive from this

verse only that a person must exert himself and hire others (to save a

life; R"Y "2V 1°77710), but not that he must be killed [to save another].

Accordingly, since & has no obligation to save [f’s life], it is deemed a
“XTN-TA1-XT1” situation - “one negative consequence versus one

negative consequence” (i.e., &’s life vs. B’s life, without any
transgression). Therefore, it is logical that [we should say the reverse

N1 9RN logic of], “Why do you presume that the blood of his friend (f8) is
redder [than &’s blood]?”, as N1D0IN wrote.

Therefore, in my humble opinion it appears obvious, that if the hooligans
attempt to coerce & to actively prevent 8 from being saved, e.g., if B fell
into a pit which had a ladder to escape and they attempt to coerce & to
remove the ladder, & is required to be killed rather than actively prevent
B from saving his life (712¥° SR 2717°). Although removal of the ladder is
not literally a transgression of 7111°X7, nonetheless, it is considered X171
(causing B’s death) and thus, it would be a “>NIN"-situation: loss of f’s

life and a&’s 77°2Y. It appears from 1”2 7T 777 7712V regarding those
who we may neither rescue from, nor throw into a pit, that it is forbidden
to remove the ladder because the act of removing an avenue of escape is
more severe than refusal to help, since it is actively causing death. If the
act of ladder removal is forbidden regarding those who we may neither

rescue nor endanger, certainly the 1°7 of 712y SR 377 would apply to
this act because of the same “>N7N" reasoning that applies to actual
am°¥A. Only if & does not actively [cause a death] but rather, [he is
coerced to passively avoid] his obligation to rescue 8 (based on the above

two Scriptural sources), then & is not required to save f8 through his own
death.
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1Rav Moshe states that it is improbable that N1901N argue
with >"%7’s understanding of the X720 of N1 XM since

this was never mentioned in N190N.
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Therefore, if they [attempt to] coerce & to pour out the water [needed to
preserve the life of] § who is imprisoned in jail (and has no other water) to

cause B to die of thirst, this too, is identical to removing the ladder. Thus, &

must be killed rather than transgress since pouring out the water would be
considered “>NAN" (loss of f’s life and a’s 717°2Y). Therefore, what
difference does it make whether & faces coercion by non-Jews or coercion
by thirst whereby a will die of thirst if he does not drink all the water? And
thus, in the latter case too, & must die rather than transgress (i.e., @ may
not take water needed for B’s survival, even to save his own life).
Accordingly, X719 32 extends this logic as follows: Even in a case where the
water belonged to one of them (@), since the 11P7X 1°7 obligates & to also
give the water to B, the water is considered set aside also for f8 to be saved
from dying by thirst. Therefore, if & drinks it all himself and does not leave
any for 8 to drink, it is considered like & actively removes B’s avenue of
survival, and thus, @ must die rather than transgress. The reason that both
drink even though they will both will thereby die, is because f is also
obligated not to drink so as not to eliminate the possibility for &’s survival.
Therefore, they are both forced to share the water and live for 7Y% 1
(temporary life extension until the water is exhausted) even though they will
both die afterward. This is the reasoning of X7105 J2 and he does not
require a Scriptural source for his ruling since it is derived from the same

logic which dictates the 1°7 of 112¥> 9RY 2777 by 717°%".

X2°PY "I comes to teach: “J°2M »MY AT 07 - “TAY TR M.

The explanation is that there is no 127X obligation incumbent upon a person
when he requires the same sustenance that the indigent person requires.
Accordingly, since the water [in the 2’1 ¥ 110°P case] belongs to @, it is set
aside only for him because he too, is traveling [and also needs the water].
Although a does an action by drinking the water and not leaving any for f8
to drink, it is considered as if & is passive since he is not obligated to give
away the water. Therefore, & is permitted to drink [all the water] even
though it will be unavailable for B. Thus, [since there is no violation of a
XM when & drinks all the water himself], this is not a “>N7N” (“two vs.
one”) situation but rather a “RTM-7A1-KX71” (“one vs. one”) situation [i.e.,
a’s life vs. B’s life, without any transgression]. Therefore, the (reverse)

DT OR8N logic of MBDOIN in the “passive murder” case, i.e., “Why do you
presume that the blood of my friend (f8) is redder [than my blood]?”, [also

applies in the O U 11VP case since & saves his life in a passive fashion].
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1see bottom p. 90 for the last sentence of this paragraph
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It is probable that RMWYD 2 agrees [with X2V 7] if & (who owns the
sustenance) requires the sustenance for himself and there is an indigent
person (f) who also requires it, if there is no W1 M0 (abbreviated as:
1"pD; for either person), that & has no 1P 7X¥-obligation to give it to B.
[This is based on the following]: It is improbable that X715 72 argues on
the 1°7 that [restoring] one’s own lost item takes precedence over another
person’s lost item (derived in X"Y A7 RY°¥7 K22 from the verse,

“TPIAR 2T XY” - there shall be no destitute among you; "7 10 0>127).
... The reason is clear: B is forbidden to take the sustenance without &’s
permission because of the 2T 1°7. Rather, [the ;7711 grants sustenance to
P by imposing a P 7¥-obligation on & to give to B. But, since & needs it
for himself, there is no 1j?7X-obligation on him because of [the following
rationale]: 1“Why should we presume that his friend P’s needs take priority
over his (&’s) own needs”. The verse, 11°2X 7277177 XY is stated in the
1MN-section pertaining to lending and 71j?7X (and therefore, the hierarchy
of prioritizing &’s own lost item over B’s, certainly also applies to the laws
of NijP7X). Therefore, everyone (i.e., even X11UD J2) would agree that [in
non-1"1?D situations], a person’s own needs takes priority over another

person’s needs.

Only if B will die [if water is denied], RMWYD 12 argues [with X2PY 7]
because in cases of 1779, f8 is permitted to take it himself without the
owner’s permission since nothing stands in the way of a person’s 1”19
imperative. Only regarding [subsequent] compensation, there are
opinions that require [the endangered party who took or damaged the
property to save his life] to compensate [the property owner]. ... Thus,
[the acquisition of the water by] 8 is not legally dependent on the water
owner’s (a’s) obligation to give it to him. On the contrary, for & to be
permitted to drink [all the water] himself, he requires that § must be
prohibited [based on the 772 1°7] to take it, thereby exempting & from
giving it away. Therefore, since XMWY 2 maintains that the reason for
exempting & from giving [sustenance that he himself needs] to another
indigent person, is because of the “117 1721 77V X" reasoning, this
reasoning only serves to exempt him from the obligation to give it away,
which [in non-1"1?D situations] would create an 573 710K on B to take it,

and therefore, @ may keep it himself.

YRav Moshe refers to this reasoning as: “311 1720 a7V XY,

i.e., B’s needs do not have priority over &’s needs.
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However, in this [1”1?D situation where consumption of all the water is
required for each one’s survival], since there is no 513 MO on B [to take
the water], and his acquisition does not require that & be obligated to give
it, the “117271 1727 77V X" reasoning cannot prohibit 8 from taking it,
because, on the contrary, &‘s needs do not have priority over f8’s needs.
Therefore, & has a P7X-obligation to let 8 take [the water] since
fundamentally there is a X7 of 727X [incumbent on &]. Therefore
[according to X109 73], & is forbidden to drink [all the water] causing f8 to
die, because this would be a “X717 7A1 >NAN0" (“two vs one” situation: If &
drinks all the water, there is “>N7N", loss of B’s life and a’s 7772, but if he
gives the water to B, it is merely “R71", loss of &’s life without an 77°2Y).
And since his friend, B, is also obligated [to ensure that &’s avenue of

survival is not eliminated], both should drink [to survive] for V¥ 1.

NX2°PY "3 comes to introduce the notion that the 71X7 of 127X was never stated
(commanded) if he needs the sustenance for himself. This is distinct from other
N7 such as the T1¥A of 2917, for which the inability to acquire a 2717 renders
him an 01X (under duress), but the obligation remains. Rather, there is no X7
of 777X at all unless a person has more than he requires for himself. Therefore,
this is not a “>NAN” situation but rather a “X71-721-X717” (“one vs. one”)
situation, and therefore, & is permitted even to forcibly deny the water from f,
because of the (reverse) N1 "X logic, “Why do you presume that the blood of
my friend (B) is redder?”, as discussed above. It is also probable that according
to X2°PY 7, B would be forbidden to grab the water. Since & is permitted to
actively prevent 8 from taking the water, therefore, the 513 177 will prohibit B
from taking it. Even though the 213 1T generally is pushed aside for 115,
however, this is a situation of “>n7N” (loss of a’s life and B’s 772V of 713, if B
takes the water), versus “XT1” (loss of B’s life without an 77°2Y, if # does not
take the water). The X"WA7 states if the water is jointly owned by both people,
R2PY 7 will agree with XV 12 that both must drink. It is clear that X"W7n's

intended application is even in a situation where the water is held by one of

them. His reasoning is that [if one of them would take all the water for himself],
it would be “>NAN” (loss of a life and the 71772V of 13), versus “X71” (loss of lives
without an 1172V, if both drink) as | have explained.
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[In the case where & solely owns the water], if [sharing the water with ] will not
help even to give them 7YY >°7, and [by drinking all the water himself], & will reach
a settled area (and be saved), | am uncertain how XMWYD 2 will rule. It is probable

that X7UD 72 would agree [with R2’PY '] in this situation.

Continuation from p. 88, end of 15 paragraph:
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(Rav Chaim initially quotes the Rambam that is cited as Source 13 on p. 14).

20 719927 ,/R 27D WHIT NI N¥11 11220 07am

The commentaries question the 0”217’s words from the Gemara

Sanhedrin 72b (Source 7, p. 8): X111 27 said, If a child pursues his
fellow, (the fellow) may be saved at the cost of the child’s life ....

X707 27 challenged X171 27 from a Mishnah: If the fetus’ head
has emerged we may not touch him for we may not push aside
one person’s life on account of another person’s life. But why not
kill the baby — he is a pursuer? [The Gemara answers]: It is

different there because she is pursued from Heaven.

Thus, [it appears that] the fetus is not a 717 and this is also
reflected in the concluding remarks of the above 0”217, i.e., the
reason we do not push aside the fetus’ life to save his mother’s
life is, "2V W WAL " (this is the nature of the world),
implying that he is not a §717. If so, how could the 0”211 state
that the reason we kill the ‘non-emerged fetus’ is that he is a 710

—since in reality he is not considered a f 717 [based on: “this is the

nature of the world”]. The Mishna’s reason for (permitting) killing

the ‘non-emerged fetus’ must be because he is not yet a /91

which dictates that he may be pushed aside to save his mother’s
life (U931 M12°8) just as all prohibitions that the 771N pushes aside
for W91 MP 2. However, applying the 717 1°7 as the basis for
killing the ‘non-emerged fetus’ - as the 0”217 does - is

problematic since the status of 1717 should be unaffected by

whether his head has emerged or not?

It appears that the 0”217 understands that the 77N’s
authorization for killing the 7717 is based on the 1’7 (i.e., the
imperative) of saving the life of the 771 (pursued person)

(i.e., 977377 N9¥A). The underlying principle is that the life of the
n717 is pushed aside for the sake of the 91 MpP*® of the 771

[Rav Chaim adduces a proof to this from DINY 12 1011° 227 ruling that
killing a 717 is liable to capital punishment if the 7771 could have been
saved by striking the 717 in a non-vital organ. Thus, killing the 717 is

authorized only if it is the sole option to save the 9 771].
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In all other life versus life cases, we rule W51 °197 WH1 PMNT IX.
The exception is 717, where the 117N issues a directive that his
life shall be pushed aside. This is the meaning of the 0”227 in
stating “This is one of the negative MXN — not to take pity on the
life of a 717", i.e., that we do not apply the principle of 7°M7 PR
W1 °191 WHI, and this is intent of the 717N’s institution of the
A7 1T - that the T717's life is pushed aside to save the 7771.

There are two possible ways to view the nature of the 7711’s

authorization of 777177 N7X17 at the expense of the AT17's life:

(1) The 777177 NYX:7 is authorized via the general principle of

WOl MpP°® in the 717N (i.e., one’s WH1 MpP*® imperative has
precedence over all N1¥N). The 77N’s creation of the 7717 1°7 was
merely to exclude the § 717 from the protection afforded by the
principle of W51 °191 WH1 1°M17 IR, thereby allowing his life to be
pushed aside for the W91 MP°® of the 7771 via the general

WDl MpP8 principle of the 77N,

(2) The 1°7 of 7717 N9X: is a new directive of life saving (77%77)
unique to a pursued person, which is subsumed within the 7710’s
institution of the 1717 1°7, independent of the general W51 Mp*a

principle of the MN. ..

[Rav Chaim adduces proofs that the second understanding of the

AT 1T is the correct one and this, indeed, is the "2 's view] ...

According to this (i.e., the directive of 77377 N¥ is included in
the 7717 1°7), it appears that the 0”217 wrote the rationale that
the fetus is as a 7717 after her to kill her, for the following reason:
From the standpoint of the general W91 M2 principle of the
71710, the fetus has the status of a &9l and accordingly, he would

be protected under the rubric of W21 °197 W51 1°’MT PR, so that

his life should not be pushed aside on account of other lives.
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Accordingly, unless the fetus is a 1717, we cannot save any other
life at the fetus’ expense. Therefore, we cannot use the general
WDl MpP1 principle of the 717N to save the mother’s life, if by
doing so, the fetus’ life would be pushed aside. Only by using
the special directive of 77377 N9¥7 that is subsumed under the
A7 71°7 of the 17N, the fetus’ life may be pushed aside to save
his mother’s life. This explains why the 0”217 wrote the reason

that the fetus is considered a 7717 after her to kill her.

The following appears to be the basis why the general

wD1 MpP 8 principle of the 771N will not allow us to push aside
the fetus’ life to save his mother: The 17 that W91 MP°® pushes
aside prohibitions is derived from “072 NAW X9 072 M.
Thus, any individual for whom the “0772 °M-dispensation”

pushes aside prohibitions [to save his life], cannot be pushed

aside for the sake of another life.

[Rav Chaim discusses this idea in detail, reflecting on the opinions
of various Rishonim whether N2W 21711 (desecration of Shabbat)
and other transgressions may be pushed aside to save an

endangered ‘non-emerged fetus’].

IH

All Rishonim agree that when “the birthing stool” stage of

childbirth has been reached (prior to emergence), the fetus is
included in the “0772 >M-dispensation”, enabling the fetus’

WDl MP 1 to push aside all MXA. Therefore, his life may not be
pushed aside for the sake of another person’s W91 M. This

presents a difficulty: The Mishna permits us to kill the ‘non-

emerged fetus’ to save his mother. [However, since the fetus’
WDl MpP 8 is covered by the “Of2 *M-dispensation” even before
his emergence, why is his life pushed aside to save his mother]?
Therefore, the 0”277 explains that the special 7717 noxs
directive that is subsumed under the f717 7°T dictates that [the
incomplete life of a ‘non-emerged’] fetus may be pushed aside

for the sake of the ¥/91 MP’2 of a complete life (71227 Wo31).

Therefore, the fetus may be killed to save his mother since this
special 777377 NYX5 stipulation departs from general W1 Mp°s
principle of the 77N.
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This explains why the 0”217 wrote the reason that the fetus is
considered a 717 after her to kill her.

However, according to this explanation, the Mishna (in Ohalot)
requires explanation. Since the 777 97 NP XWn reasoning
indicates that the fetus is not a 7717, the reason the ‘partially-
emerged fetus’ is not pushed aside for his mother’s life is because
there is no 7717 7. If so, why do we kill the ‘non-emerged fetus’
for the sake of 777171 N7, since the same reasoning should also

dictate that there is no 7717 1°7 prior to birth?

The above question necessitates the following explanation: Despite
the 112 977 R X°AWn reasoning, the fetus still retains a 9717 1°7
(i.e., status of 7 717). Even though the Torah’s A 717 1°7 was
fundamentally created for 977377 N9, the principle of M7 PX
W1 %191 WOl would prevent implementation of 777177 N9 if not
for the liability incurred by the 7717 (i.e., the 1717 2°1). [Thus, for a
volitional 7717 who attempts to commit murder, the 5717 211
removes the barrier of 121 1"M7 IR and therefore, we save the 777
by pushing aside the 7717 life]. However, the 777 °977 Xp RAWnN
reasoning removes the 7717 2117 from a non-volitional 1717 (i.e., the
97177 72*) and thus, the principle of W51 %197 WH1 1"MT PR will
apply to protect him from being killed. Nonetheless, 977 Xjp Xnwn
717, despite removing the 7717 21°7, does not remove the 717 17
and associated directive of 777371 N2¥1. Therefore, prior to
emergence, the fetus’ life is pushed aside on account of his mother’s
life as a function of the 7717 7°7 alone, even without the 7717 21°77.
This is because the 777377 N7X:7 directive (subsumed under the

9717 7°7) alone dictates that a fetus’ (incomplete) W1 is pushed aside
for the sake of a complete W51 (i.e., the mother). By contrast, after
his head emerges, the principle of w51 °191 W51 M7 I°X can only be
subverted through synergistic effect of the 7717 21°77 component
which does not exist here for [a non-volitional 77177 721Y*] due to

the 119 977 R X°AWn reasoning.

*0T1771 02 = fetus who “pursues” (after his mother)
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N 7990 /R 27D WoIT NYAWI X1 Moo 27ana (1

It appears that two aspects are included in the 717 1°7:

1) The specific rule that applies to a 717, i.e., that it is permitted to
save the 771 (prospective victim) at the expense of the 7 717’s life.
This is independent of the W51 M0 1°7 (general rule of saving the
life) of the §771. This aspect of 4717 1°7 applies when the pursuit
(119°77) entails an act of attempted murder (777X AWYA); itis a

legal consequence (21°17) that devolves on the 7717 (because of his

criminal activity);

2) The general rule of W91 M2 (saving a life at risk): Even if the
pursuer is not engaged in attempted murder (7177°X7); nonetheless, if
the WH1 MP°D situation facing the 771 came about because of the
pursuer (even without criminal intent), he has a 717 1°7 which
means that the W51 M?°D imperative of the 7771 pushes aside
(overrides) the W91 MP°0 of the {717. This works through the
principle of 11°°117 (pushing aside). Just as the prohibitions of the
entire 717N are pushed aside by W91 M@, similarly the W51 MP*D
of the 717 is pushed aside by the W91 2D imperative of the 7771.

The 0”217 wrote (Source 13, p. 14): ... “It is permitted to cut the fetus
in utero, either medicinally or manually because the fetus is considered
a (717 after the mother to kill her. However, once the fetus’ head
emerges, one may not touch him since we may not push aside one life
on account of another life and this is the nature of the world.” The
commentaries raised the following question: If the fetus is not
considered a 717 because of the 777 7977 X RMWN reasoning (“she
is pursued from Heaven”) in the 1°777710 X7 and similarly, as the
Q"M writes, "D YW WAV 1IN (this is the nature of the world),
then even prior to emergence of the head, why are we permitted to kill

the fetus on the basis of the 7717 7°7?
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Thus, it appears that the 0”27 believes fundamentally that (killing) a
fetus is legally considered 7i11°X7 (murder) since the fetus is a W91. This
is borne out by the fact that a non-Jew (171 j2) is subject to the death
penalty for feticide (as the 2”217 writes in 0’397 N137;7) — which, in
turn, is because feticide is considered 177°X7, notwithstanding the fact
that a Jew is not punished for performing feticide. Therefore, (since
feticide is considered 1177°X7), a 111 ]2 who performs feticide is liable for
capital punishment because the mere admonition (not to commit one of

the seven Noachite commandments) warrants the death penalty for a

111 32. In the same manner, the 0”217 rules that a 111 12 is subject to the
death penalty for killing a 119>V (person with only transient life
remaining) — because killing a 119°70 is included under the 771N‘s
admonition against 7M°X7, with the caveat that this offense is not

punishable for a Jew. Therefore, a M1 j2, who is subject to the death
penalty merely if there is an admonition, would be punished for killing a

19771, and the same logic applies for feticide.

The 0”217 understands that the {17 *977 R X°AWn reasoning means

there is no act of fIM°XM committed by the fetus, but rather it is similar
to the “passive murder” case* —i.e., it is as if the emerging fetus is being

thrown on the mother (killing her). In truth, even in the “passive
murder” case when they threaten to throw & on top of baby 8 who will
be crushed, even though there is no act of IM°X by & —rather, the
entire action is done by the hooligan who throws & — nonetheless, &
has a 717 1°7 since, in the end, ﬂ will be killed through him. The only
reason why « is not obligated to sacrifice his life not to be thrown on B
is because this pursuit (719°77) does not entail an act of 7i11°X7 (since the
act is done entirely by the hooligan). Rather, the entire 119°77 (in the
“passive murder” case) merely entails the second aspect of 1717 1°7, i.e.,
(passive) 119777 against the W1 M0 imperative of B. Therefore, the
1T is “D°TN ORN” (Why should you presume that the blood of his friend,
ﬂ, is more red?), since, after all, & also has a W91 M?°D imperative (as
stated in, DX PR 71”7 N1DOIN A1 /T NIMD%) and therefore, he is not
obligated to actively sacrifice his own life. For this reason, & is not

(practically) considered a A717.
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*The “passive murder” case is where the hooligan
orders @ to remain passive and allow himself to be
thrown on baby 8 who will thereby be crushed to
death, or else & will be killed. N1D0N states that &

may remain passive since he is not required to save

another person’s life by actively forfeiting his own life.
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Here too, because of the 79 977 NP XWn reasoning, we view the

‘partially-emerged fetus’ as if he is being thrown on his mother and he
does no act of I771°X7. Even though the fetus is a £] 717 against the

o1 MP°D imperative of the mother, this is counter-balanced by the

X120 of N1 >N, because if the fetus does not emerge intact, his own

o1 MP D is imperiled. Therefore, the fetus is not required to sacrifice

himself and he does not have the Halachic status of a 717.

However, if the fetus’ head has not yet emerged, there are two

considerations:

1) From the perspective of the mother’s W91 MP°D imperative pushing
aside prohibitions (0°710°R): This would not allow us to kill the fetus
to save his mother for the following reason: Since there is a
prohibition of murder (:177°X7 MO°K) to kill the fetus, this M0°X can
never be overridden on account of the mother’s W51 M2°5 because
whenever there is an 1177°X7 0K, the X120 of N1 XA applies
(Why should we presume that the mother’s blood is redder?).
Furthermore, even though killing the mother is subject to the death
penalty whereas killing a fetus is not, nonetheless, since feticide is
included under the 1117°X7 MO, both the fetus and mother are
equal with regard to the fi11°X7 70X and thus, N1 XN would
apply (to protect the fetus’ life from being pushed aside).

2) However, from the perspective of the fetus, he is confronted by the
opposing outcomes:
e the danger to the mother’s life if the fetus emerges intact, and

conversely,

e the danger to his own life if he does not emerge intact,
and moreover, there would be no act of 111°X no matter which
outcome occurred. In this case, certainly the W51 M2°D imperative
of a born person takes precedence, i.e., the blood of a born person is
redder than the blood of an unborn person, because the murder of a
born person is punishable by death whereas the murder of an
unborn person is not. Therefore, the 1°7 is that the fetus should not
emerge (intact) and if he tries to emerge, he is a 717 and therefore
it is permitted to kill him even with our own hands. Since the fetus is
obligated to sacrifice his life by not emerging, thus, (by trying to
emerge), he is a §) 717 after the W1 MP°D imperative of the mother

even without an act of 1177°X"7.
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1 7990 /R 279 WHIT DMWY A¥1Y MaYa orana (2

[Rav Shach initially cites the 1°177710 X772 (Source 7, p. 8) and the 0”217
(Source 13, p. 14). The XIAX's answer, “712 °977 NP RIWwn”, is similar to
the 0"2727s words, Ay W Wwaw 1" L Itis difficult, however,
according to the 0”217 who writes the reason the ‘non-emerged fetus’ is
killed is that he is a 717 after his mother: Why don’t we apply the same
logic to kill the ‘partially-emerged fetus’ as well? It appears that the
0”217 believes, that if not for the 1717 17, it would be forbidden to kill
the fetus since he is also considered a W51 with respect to the

71°X7 MO°KR (prohibition against murder). In this vein, we see that a non-
Jew is killed for feticide as the 0”227 writes. Furthermore, there are
opinions among the Rishonim that a pregnant woman would eat on

719°2 O even when there is only a 11100 (life endangerment) to the fetus.
Accordingly, even a fetus is included in the rule of “ MW X921 072 oM
072” (he should live by the XM and not die by them) - the dispensation to
push aside 1"M0°R (prohibitions) for WB1 M?°D (saving lives). Therefore,

the WB1 M1j2°D of the mother cannot push aside the 7I71°¥7 710X inherent

in feticide ...

The rule of W91 °151 WD 1PMT 1PN applies to a (‘non-emerged’) fetus and
thus, we say “N°111 OXN” - Why should the mother’s blood be redder than
the fetus’ blood? Moreover, the principle that the 1177°X7 710°X cannot be
suspended for W1 M?°D is not contingent on the “N°T1 RN” logic.
Rather, the Halacha is that all 2°710°X (prohibitions) are suspended

for WD1 MP°D, except for the 1IM°X MO°X under which killing a fetus is

subsumed, despite not being subject to punishment ...

The 0”21 rules in the case where gentiles demand “give us one of you
and we will kill him; otherwise we will kill all of you”, that they must all be
killed rather than give over one Jewish soul. Even if the hooligans
designated a victim (fugitive), the townspeople may not hand him over

unless he was deserving of the death penalty just as ®122 2 Yaw.
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In this situation, the X120 of N1 XA certainly does not apply since he
will be killed whether or not they hand the victim over. Even though the
only lives that can be saved are those of the townspeople, nonetheless,
they may not hand him over and they are forbidden to cause or assist in an

act of murder even though their own lives are endangered. Thus, we see
that the 7I11°X7 70K cannot be suspended for anyone’s W91 M2°D. In a
similar vein, since there is an 1177°X7 70K against killing a fetus, it cannot

be suspended for the mother’s W51 Mj?°D.

Therefore, we are forced to say that the only reason the ‘non-emerged
fetus’is killed is because he is a 717 after his mother. By contrast, the
reason we don’t kill the ‘partially-emerged fetus’ is because of the

% 9971 NP RWn reasoning, which is similar to the 0”217's words,
"O91Y W WAV N, This can be explained according to the statement,
N DR AT N YT DR PRY” (you do not know who is killing whom), in
the AW, iie., just as the ‘partially-emerged fetus’ is considered a A7

after his mother, she is also considered a 717 after the fetus.

The explanation of the 0”27s words, "oy W Waw mn" (this is the
nature of the world), is that the fetus proceeds according to his natural

(ordained) order and therefore, his mother is also deemed as pursuing after
him. Therefore, we cannot establish that the fetus is a §) 717 after her since
she equally is a NDT17 after him. Since the two of them are 02717 against
each other, we cannot kill one person () to save a second person (f3) since

P is also a 717 and he would incur capital liability for killing a. ....

This only applies following the emergence of the fetus’ head when he is

considered born, such that killing him is punishable by death and his life is
rescued at the expense of a §)717's life. However, prior to the emergence of
the head, the fetus does not have the status of a 771 to be rescued at the
expense of a f)717's life, for the following reason: Even if a perpetrator
already killed a fetus, he is not be liable to the death penalty; therefore,

certainly a fetus is not eligible to be rescued by taking the life of a 1717

(who has not yet killed) ... Accordingly, one who pursues after a fetus to

kill him does not have a 717 7°7, whereas the fetus does have a 717 7°7.

Therefore, it is proper [to decide the Halacha] to save the mother by taking

the life of the ‘non-emerged fetus’ because of his status as a §717.
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