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Multifetal Pregnancy Reduction in Halacha

Introduction

The focus of this presentation is to explore the possible approaches for permitting multifetal pregnancy
reduction (abbreviated as: MPR) in Halacha, by applying the teachings of the Talmud (Mishna, Braita and

Gemara), post-Talmudic commentators and Poskim (Halachic authorities).

Multifetal pregnancies (abbreviated as: MFP) are associated with several risks including complete pregnancy
loss (miscarriage and stillbirth) and very preterm birth (i.e., occurring before 32 completed weeks of
gestation) which is often complicated by postnatal mortality (i.e., death after birth) and long-term
disabilities. MPR is a procedure performed by obstetricians to reduce the number of fetuses in utero in a
MFP, to improve the survival probability of the remaining fetuses. Reducing the number of fetuses leads to
improved outcomes, as measured by lower rates of miscarriage, fewer very preterm births and reduced
postnatal mortality (see Appendix C, p. 50). MPR is usually performed between 9 to 15 weeks of gestational
age. Historically, MPR has been generally performed in triplet or higher-order pregnancies; however, cases

of twin to singleton pregnancy reductions have also been reported.

It is understood that the goal of MPR is to optimize the survival chances of the remaining fetuses in cases
where there is a high risk of fetal death without intervention. Yet, since MPR, by definition, terminates one
or more fetal lives, contemporary Poskim and religious physicians have endeavored to understand how
Halacha views this predicament. This dilemma falls into the rubric of a general question: Can we end one life
to save another life? Generally, taking a life cannot be justified even if it is the sole means for promoting the
survival of another life. This principle is described in Tractate Oholot as: ¥/51 191 W91 117 1°X (which will
henceforth be referred to as: “"M7 °X”), i.e., we may not push aside one life on account of another life.
Nonetheless, in very limited applications discussed below, we are instructed to save a life even if this will
lead to the demise of another life. The following discussion describes selected applications and limits of PR

o1 7197 WH1 1°MT and their relevance to the potential permissibility of MPR.

In the course of this discussion, we will explore two different approaches for permitting MPR in cases where
the failure to intervene will lead to a high risk of total fetal/neonatal death (i.e., death either in utero or
shortly after birth). One approach is derived from the discussion in the Talmud concerning the ruling that
one must give up his or her life not to commit murder: 72¥° YX1 3777 (i.e., be killed rather than transgress).
Perhaps the basis for the 712y 2X1 3777 ruling, which the Talmud describes as a logical reasoning that one
may not presume one life is more valuable than any other life, may not apply in a case of multifetal
pregnancy if the fetuses are likely to perish without intervention. If this is true, perhaps the principle of
1°M1T 1R also will not apply under these conditions and MPR may therefore, be permitted. The second
approach for permitting MPR is the 7717 1°7 (i.e., the law of the pursuer) which states that the life of a
pursued person must be saved even at the expense of the pursuer’s life. According to this approach, the
fetuses that will be reduced (i.e., aborted) are considered as “pursuers” after the other fetuses. We develop

this approach through the brilliant writings of the Gaon and Tzaddik, Rav Moshe Feinstein, 9%, (who was a
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leading Halachic decisor, Posek, spanning a half-century period in America, who will henceforth be referred
to as: “Rav Moshe”) in his magnum opus, Igros Moshe. These approaches are built on two Talmudic cases,
the “obstructed labor” and the “fugitive” situations, which will be explained below with different

interpretations and their applications to MPR.

II. Two approaches to potentially permit multifetal pregnancy reduction:

Notwithstanding the general principle of 1°717 1°X, we will examine two approaches that could be applied to
permit MPR in certain cases. These approaches, which originate from two different “life-vs.-life” discussions

in the Talmud, will be referred to as: 1) the N7 °X7 logic; and 2) the 7717 1°7.

1. The “coerced murder” case and the N°T1 X7 logic:

Definitions:
a: The coerced person: The Jewish person who was ordered by the governor (i.e., the hooligan)

to kill another Jew () under the threat of being killed if he refused.

B: The hooligan’s target: The person who & was ordered to kill.

A. The Gemara Sanhedrin (Source 1) states that 2°17 N2°9¥ (murder, i.e., violating the prohibition
of XN XY, “do not commit murder”), is one of the three prohibitions for which one must

sacrifice his or her own life rather than transgress. This ruling is called 7123 2X) 3777

Source 1: Talmud Bavli - Sanhedrin 74a: Three cases where Halacha requires one to sacrifice his life to avoid
transgressing — (112Y° 9X1 A77).

131 *27 said in the name of PTXI 12 YA *27: They took a vote R MY TV 77 PATAI0
and decided in the attic of Nitzah’s home in Lod: Concerning all PIYITY 12 1R 027 03w 1301 027 N

prohibitions in the Torah, if they tell a person, “transgress and you | nivday 92 17172 7103 N°2 N29Y2 193] 110]

will not be killed [but if you refuse to do so, we will kill you],” he . . N
370 28] 713y D77 TIRIN DX A7in3Y

should transgress and not allow himself to be killed, except for idol '
o . . 193] 0°2913 NTIAYR VI LA PR iy
worship, illicit relations and murder (for which a person must ; : : ;

sacrifice his life rather than transgress). D07 MDY NPW

B. The Gemara (Source 2) states that the Rabbis deduced the Halacha of 112> HX1 3777° with
respect to 07 NJ3°0Y (murder), through a logical reasoning (X120), for which the X712
recounts a true incident: The governor ordered person “a” to kill person “B” or else the
governor would kill &. (This case will henceforth be called the “coerced murder” case). 827 (or

7127) ruled that a@ must be killed rather than kill 8 because of the following logic:  “ N°111 X1
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DY PAI0 X123 RITIT RAT RADT 900 PRI0 777 R1TT” - “Why do you presume that your blood is

redder? Maybe that man’s blood is redder.” This reasoning will henceforth be called the “ "Xn

N1 logic”.

Source 2: Talmud Bavli - Yoma 82b: Reason for the 712¥° 9X1 3771° ruling in the “coerced murder” case:

The N°T1 XA logic.

From where do we know that a person must sacrifice his life rather
than commit murder? It is based on logic (X720D) [as we see from
the following incident]: A certain person (&) came before X279 and
told him, “The governor of my village said to me, ‘Go kill So-and-So
(B), and if you do not [kill him], I will kill you.”” ¥27 replied to him
(), “Let him kill you and do not kill (). Why do you presume that
your blood is redder [than 8‘s blood]? Perhaps the blood of that

man (B) is redder.”

12 7Y 2D A7 XY

RDRT RITTT KT K29 2 72 Ran 70 0¥
T ORIIT W 07 MR D WK KT ARRY
T2 M T KPR K7 X Kp9 oy
PRI T RDTT 0T XD 7W0pR X2) TI00p?

7991 PRI0 R RITTT RN N?Q?’T 20

C.

What is the meaning of the N°111 *X7 logic and how does it dictate the Halacha of 712y 59X 377

by 07 N>'9Y (the “coerced murder” case)? The following two approaches are presented:

Approach 1: The N°T11 X7 logic operates from a perspective of uncertainty, i.e., since we do
not know whose life is considered more valuable, the uncertainty dictates that one must
maintain a passive stance (7W¥N YR 2W) to avoid arbitrarily selecting who should be
allowed to live versus who should be killed, even at the pain of his own death (Talmeidai
Rabbeinu Yonah, Reference 1; see also p. 45, Source B-2). Rav Nochum Partzovitz

(Reference 2) attributes this approach to Tosfot in Sanhedrin 74b.

According to this approach, in cases of MFP where there is a high risk of total fetal/neonatal
death, an argument could be made to permit MPR. Since the fetuses that would be reduced
(i.e., aborted) via the MPR procedure would likely die anyway if we remained passive,
perhaps it is not considered selecting them for death and therefore, the N1 °X7 logic

would not apply. This will be discussed further below (see VII-2-C, p. 25).

Approach 2: Rashi (Source 3) explains that although the X771 derives the principle that
NIX7M are pushed aside for the preservation of life from the words “0i2 °M” (Vayikra 18:5,
“and he shall live by them”, Source 4), this “072 *M-dispensation” does not extend to the
prohibition against murder because of the N1 *X7 logic: If & would murder B to save his
own life, the intent of the “072 "M-dispensation”, i.e., preservation of a Jewish life, cannot
be fulfilled because a Jewish life (f’s life) will be lost through the very violation of the X7
(i.e., transgression of XN XY). In the absence of the “0712 M-dispensation”, the 71¥7

must be observed even at the cost of his (a’s) own life. (See Figure 1, p. 5 for a schematic
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diagram of Rashi’s explanation). Rav Moshe, when discussing this Rashi, adds, “Therefore,

we infer [from Rashi] that with regard to this 1°7 [of 12> 2R 37°), his (a’s) life and the

life of his friend () are equal” (Reference 3). Possibly, Rav Moshe inferred the equality of

both lives (& and B) from Rashi’s explanation that the intent of the “0i12 *M-dispensation”

is negated when the preservation of one life is neutralized by the destruction of another

equally valued life (see Appendix B, pp. 43-49, for further aspects of Rashi’s view of the

N1 RN logic, with Rav Moshe’s explanation).

Source 3: Rashi’s explanation of the D117 X7 logic: Inapplicability of the “0f2 >M-dispensation” in the “coerced

murder” case (Talmud Bavli - Sanhedrin 74a):

:X17 X720 777 ,R"Y TY A7 PI7730 ,°"W0

[The logic is]: & may not push aside his friend (B’s) life which entails two
[negative consequences, “>NN"], a loss of (f’s) life and transgression of
an 777°2Y (i.e., TXIN RY), in order to save himself [from being killed] which
would only entail one [negative consequence, “R7T”], a loss of (a’s) life,

but he will not transgress (7TXN X?).

TIAX NN XIKT 17720 WHI ANTN KW
X717 KPR X297 Wo31 7191 771729 7w

M2y KD R W1 TR

The Torah only permitted us to violate N1XM based on the “0Qr2 M-

dispensation” because a Jewish life is precious in the eyes of Hashem.

ST DWW NMIXNAT PY MY RIAND K 0T

ORI W anwI 11V 5707 2wn on2

However, here, regarding [the transgression of] murder, [i.e., if & kills f3,

the “0N2 >M-dispensation” will not apply for the following reason]: Since

a life will be lost in any event, why should it be permitted to transgress?

TI2°R XX 710 307 11°2 17¥17 %23 RO
2 12Y% NI R aRY ol

Who says (literally: who knows) that your (&’s) life is dearer to Hashem

than your friend (f8’s) life?

WA NI NPT 72027 WO YTV N

? 177N

Therefore, the word of Hashem (77XN X?) may not be pushed aside.

.MINTR 3001 KD 2P0 02T 900

Source 4: Basis for the dispensation to suspend nearly all N1X7 for the preservation of human life:
The “0n2 "M-dispensation” (Vayikra 18:5 and Talmud Bavli - Yoma 85b).

You shall observe my statutes and ordinances which a man shall do

and live by them, | am Hashem.

10 2109 30 PAD RPN

DOR 7YY TR LW DX "Dpl 1Y DR7RW

P77 *3% D72 M) DIXT

Rav Yehuda said in the name of Shmuel: The words “0f2 °17Y”

teach us that he shall live by them (the N1X¥7) and he shall not die
by them.

12 Y A5 A7 XY

K21 0772 M ... DRIAW MR 7700 27 K
002 nnw
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Figure 1: Rashi explains the NI °X7 logic as the basis for 712¥° PX) 27771 in the “coerced murder” case:
The “07n32 "M-dispensation” is inapplicable.

If & would murder B to save his own life (Option 1), there would be two negative consequences: the loss of a life
(B’s life) and violation of a 771%7 (i.e., transgression of 11XN XY). On the other hand, if & remains passive (Option
2), only one negative consequence would occur: the loss of &’s life, but no 71X7 will transgressed. The reason for
the “0n2 “M-dispensation” is that a Jewish life (7R W91) is dearer to Hashem than His N1¥7 and thus, He prefers
to forego His M7 in favor of preserving a YXW° W91. However, here, since a life (B) will be lost in end, why

should Hashem be willing to forego his 771¥7 (i.e., why should He allow & to transgress 1¥1n X?)?

The D117 87 logic in the “coerced murder” case, according to Rashi:

“NI1-721-°DN" - two negative consequences vs. one negative consequence

[ SR woa (Bs life) ]
. = 2 negative consequences
Option 1: Ifal.(lllsﬁ’to.
save his own life Observance of a i71¥n
(mXAn XY) -
[ SR w01 (s life) ]
/ L 1 negative consequence
If & remains
Option 2: passive \ Observance of a T1X7 B
(MXIN X?)
“ "+ Denotes the loss of a Jewish life (X wo1) or a violation of a TI¥A.
uf ”

Denotes the fulfillment of a 71%¥7.
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2. Concept of Pursuer - The 717 1°7 (Source 5):

Definitions:

A7 - Pursuer: Person who endangers the life of a prospective victim.

A771 - Pursued person: The prospective victim, whose life is endangered by the 717.

A. A pursuer who attempts to kill a prospective victim is called a 717. The Torah authorizes the 7771

or anyone else to preemptively take the 7 717's life to save the 7771. This is called the 7717 7.

Source 5: Mishna - Sanhedrin 73a: The 717 >7: Saving the intended victim by killing the pursuer.

XTIV AV AT PATAI0

These are to be saved at the cost of their (attackers’) lives: One
9720 0R A710 W12 INIR 1RAY 17 19X)
pursuing his fellow man to kill him ... AL IR AT 1Y 233 IR 72750 10 37K
U b e

B. For the purposes of this discussion, we will divide pursuers (0°9717) into two categories:

i Intentional 9717: This category refers to the classic pursuer who intends to kill or endanger

another person. This category may perhaps be expanded to a situation where a person
displays blatant disregard for another’s life by engaging in an activity with the awareness

that it may result in a loss of life even if his goal is not to bring about someone’s death.

i Unintentional 1717: This category refers to a pursuer who has no intention to endanger

anyone, but nonetheless unwittingly poses a threat to another’s life. This type of pursuer
may be a passive participant in a process that leads to endangerment of another person,

without knowledge nor intent of any potential harmful consequences.

C. There are two approaches, as to whether the 7717 1°7 applies only to (permit killing) intentional

pursuers or to both intentional and unintentional pursuers.

i.  Intentional pursuit only: According to the Dina Dechayei (authored by Rav Chaim

Benveniste, Reference 4) and the Minchat Chinuch (authored by Rav Yosef Babad, Source

8, p. 8), the 9717 77 only applies to cases of intentional pursuit.

ii. Intentional and unintentional pursuit: According to the Chazon Ish (authored by

Rav Avrohom Yeshaya Karelitz, Reference 5; see pp. 57-58) and Rav Moshe (Source 15, p.

17), the 9717 1°7 applies to cases of both intentional and unintentional pursuit.

D. According to the position that the 717 7°7 applies even to unintentional pursuit, in cases of MFP
where there is a high risk of total fetal/neonatal death, perhaps it would be permitted to reduce
one or more of fetuses based on the premise that they pursue after the other fetuses. This will
be discussed further below (see VIII, 2-7, pp. 27-30).
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lll. The “obstructed labor” situation: When can the mother be saved at the expense of the fetus’ life?

Mishna, Tractate Oholot (Source 6): ‘non-emerged fetus’ vs. ‘partially-emerged fetus’

This Mishna discusses the case of a woman in mortal danger during obstructed labor. The only way to
save her life would be to dismember and remove the fetus. Before the fetus’ head has emerged
(henceforth described as the ‘non-emerged fetus’), the fetus should be cut out (i.e., killed) to save his
mother’s life. The Mishna’s reason to permit sacrificing the fetus is “because her life takes precedence
over his life”. However, after the emergence of fetus’ head (henceforth described as the ‘partially
emerged fetus’), we must allow the childbirth to proceed although the mother will die, because of the

principle of 1°M7 X, i.e., we may not push aside the fetus’ life to save his mother.

Source 6: Mishna - Oholot 7:6: “Obstructed labor” situation:

Source for the permissibility to save the mother at the expense of the unborn fetus.

A woman who Is having difficulty giving birth (and her life is 73w LT P79 NIPOR

endangered), we cut the fetus within the womb and remove him

limb-by-limb, because her life has precedence over his life.

TV DN AN T2 MY XY G

However, if his (i.e., the fetus’) *head has emerged, we may not *391 0PN 077N iniR ]’&’31734 2YR3

touch (i.e., kill) him, because we may not push aside one life on B ]’5];']3 TR ,’iWN'W* R J’ZU’? aTie Ty

account of another life.

*According to the text in Talmud Bavli - Sanhedrin 72b

W93 °380 W3 TIIT TRY 07

Table 1: Summary of the “obstructed labor” situation. Whose life is spared: the mother or the fetus?

o What is the | Whose life . .
Case Description . Reason stated in the Mishna
Halacha? is spared?
‘non-emerged Cut out the The mother’s life has precedence
Fetus is still totally in utero Mother
fetus’ fetus over the fetus’ life
‘partially- Fetus’ head has emerged Remain ; We may not push aside one life to
etus

emerged fetus’ during birth process passive save another life

2. Gemara (Talmud Bavli) - Sanhedrin 72b (Source 7):

In this Gemara, X117 27 states that a child pursuer may be killed to save his prospective victim.

X70M 27 posed the following challenge to X117 27 from the above Mishna in Oholot: Since the Mishna
rules that we may not kill the ‘partially emerged fetus’ to save his mother even though he is the cause
of her endangerment, it is apparent that the 717 1°7 is not applied to kill a child pursuer? The Gemara
answers, “71? *D77 Rp RAWNT QN7 PIRW”— “That (obstructed labor) case is different because she is

being pursued by Heaven.” Two explanations of the Gemara’s answer are presented:
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A. The Minchat Chinuch (Source 8), who believes the 7717 1°7 does not apply in cases of

unintentional pursuit, understands the phrase, “17 977 R XAWn” - she is pursued by Heaven -

to mean that, in fact, the ‘partially emerged fetus’ is not considered a 7717 because physiology

(childbirth), rather than volition, has endangered his mother’s life (per Rabbi Dr. Zalman Levine,

Reference 6). Accordingly, the Gemara answers the above question on X177 27 by differentiating

between the child pursuer and the ‘partially emerged fetus’, i.e., the 717 1°7 applies to the

former case because the child pursuer intends to kill his prospective victim but not to the latter

case because the emerging fetus lacks volition.

B. The explanation of the Gemara’s answer, according to Rav Moshe Feinstein, will be discussed

below (VI, 4-6, pp. 14-17).

Source 7: Talmud Bavli - Sanhedrin 72b: Does the 717 1°7 apply to a child pursuer?

Source of the 117 *977 Xp RUn concept.

X117 27 said, If a child pursues his fellow, (the fellow) may be
saved at the cost of the child’s life .... X707 27 posed a question
to X177 27 [from a Mishnah]: “If his (the fetus’) head has emerged
we may not touch him for we may not push aside one life on
account of another person’s life.” But why not kill the fetus — he is
a 717 (pursuer)? [The Gemara answers]: That [obstructed labor
case] is different because she (i.e., the mother) is being pursued

by Heaven.

2 7Y LAY A7 117010 9722 TN

o JWD22 19083 1003 97100 T0R RIIT 27 R
2 i PR IWRT RY RIIT 2717 RIQT 20 20K
2 R ATV ONDRY WD) 2190 W) 1T PRY 9

A7 99T Xp RIMYRT AN "INV

Source 8: Minchat Chinuch, Mitzvah 296: The 7717 1°7 does not apply to unintentional pursuit.

(See Supplement 1, Source 3, p. 52, for a more extensive excerpt from the Minchat Chinuch).

The Gemara in Sanhedrin states that a child pursuer may be killed to
save his prospective victim. The Gemara asked from the Mishna in
Oholot, “... If his head has emerged, we may not touch him because
we may not push aside one life on account of another life. But - why
not kill the fetus — he is a 1 711?” The Gemara answered, “that
[obstructed labor case] is different because she is being pursued from
Heaven.” Hence, the fetus is not a {717 and it is forbidden to save
one life by taking another life since [the transgression of] murder is

not pushed aside [to save a life].

X7 XN 7130 nndn

I°1 AT 0P ART QW PPITII02 N2 7307

... M27ART 7Iwnn 07w AwpRY WD 19085
2107 WO PMIT PRY 197 12 PYAI PR ,IWRD KX
IRW O"W AWM 2 TN D 0N KT ORAKRY WOl
A7 17 KY 12 ORY,AD 95T R XonwnT and
0°17 N2°OW °2 MK W1 QY w1 2°XH 10X

STIPR
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IV. The “fugitive” situation: When can the townspeople save themselves at the expense of the fugitive’s life?

Defintions:

Fugitive: Refers to the individual hiding in the city that the hooligans wish to kill. The hooligans
order the townspeople to hand the fugitive over to them.

Townspeople:  Refers to the remainder of the people in the city who are ordered by the hooligans to
either hand over the fugitive or else they will all be killed.

a7°0n: Refers to the act of handing over a Jew to the gentiles.

1. The Tosefta in Terumot (Source 9) discusses a case in which a group of people (i.e., townspeople’) are

surrounded by hooligans who demand they hand over an individual (i.e., a ‘fugitive’) to be killed or else

they will all be killed. The Tosefta and the Yerushalmi - Terumot (Source 10) distinguish between a case

where the hooligans designate (i.e., single out) a specific victim to be delivered to them versus a case

where they simply demand that the townspeople hand over any person to them. If the hooligans do

not designate a specific victim, it is forbidden for the townspeople to hand over anyone even though

everyone will then be killed. However, if the hooligans designate a specific victim to be handed over,

under specified conditions, the townspeople may hand him over to save themselves. The paradigm

presented by the Tosefta is the episode of 722 72 ¥Yaw (2.2.%) in Shmuel II, Ch. 20. After 2.2.%, a

fugitive from justice for leading a revolt against 7777 717, took refuge in the city Avel, the townspeople

delivered him to 2RY"’s sieging army, thereby saving the lives of all the townspeople who otherwise

would have been killed when the army invaded the city. Clearly, 2.2.% was a designated fugitive (and

was liable to the death penalty for rebelling) as OX1 stated, (ibid, verse 21) “2.2.® has lifted his hand

against the king, against David; give us him alone and | will depart from the city.”

Source 9: Tosefta Terumot 7:20: “Fugitive” situation (Explanation is based on the Eitz Yosef on Bereishis Rabboh, 94).

(See Supplement 1, Source 4, p. 53, for a more extensive explanation) :’D 719251 1 2719 N1A17N N0 XNODIN

If a group of people [were accosted by] gentiles who said to them, “Give
us one of you and we will kill him; and if not, we will kill all of you,” [the
ruling is]: Let them all be killed, and they may not give over one Jewish

life to them.

TR 119 110 0°3 a7 1INKRY 27X 912 W Y0
03919 NX 73777 IR 27 IR 2RI 1737731 297
ORI DR W1 179 170727 DRI 1719 1A

But if the gentiles designated someone (i.e., a ‘fugitive’) in the manner
that they designated 2.2.%, they should hand him over rather than all
being put to death.

12 VAWS 1777 130 07 MY OX DaR
912 1377 PR 39 130,002

17177 %27 said, when does this apply (i.e., they may not hand him over)?
Only if the fugitive is in the exterior [and he can escape] while the
townspeople are in the interior [and are unable to escape]. However, if
all of them are in the interior since [no one can escape and consequently]
they will all be killed, they should hand him over to them rather than all
being put to death.

RIIW JAT2 22AR 22127 712 377 920 R
0°1927 RITW 1472 DaR .0°1927 17 YINan
17N ,PPATTI T AT RITY ORI 001920 1M
210 137 XY 0
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As it states, “And the woman approached all the people with her
wisdom” (Shmuel I, Ch. 20, v. 22). She said to them, “Since he will be
killed and you will be killed, give him over to them so that all of you will
not be killed.”

1NN O 90 DR WK RN IR R IN
17N AT ANRI A7 RIT DORIT 37 7K
.09912 137770 XY o

NYNAWY 527 said, so she said to them, “Anyone who rebels against the

kingdom of David, is liable to execution.”

7777 92 077 7OAR 0 IR VAR 020
101 21 M7 1°2 Maona

2. Yet, the hooligans’ designation of a specific victim (in most cases) is not sufficient to permit handing

the fugitive over. In the Tosefta (Source 9, third statement), 77177° °27 states that the second

requirement for permitting handover (717°07) is that the fugitive must be unable to escape (fugitive

without escape capability’) even if they do not hand him over. However, if the fugitive can escape

(‘fugitive with escape capability’), it is forbidden to hand him over even though he was designated by

the hooligans.

3. The permissibility of 77707 is subject to further dispute between J111° 927 and WP 12 VAW °27

(w°pP% W) in the Talmud Yerushalmi (Source 10). W% W> maintains that the designated fugitive

must liable to the death penalty (71n°% 2>°17) in order to permit handing him over, whereas 71117 °27

believes that even if the fugitive was not liable to the death penalty, it is permitted to hand him over.

Refer to Appendix A (pp. 35-41) for an explanation of the positions of 71117 °27 and W p% WM.

Source 10: Talmud Yerushalmi, Terumot 8:4: Fugitive situation:

Dispute between 737 27 and WP w.

We learned: If groups of people, who were traveling on the road,
were accosted by gentiles who said, “Give us one of you and we will
kill him; and if not, we will kill all of you,” [the ruling is]: Even if all
of them will be put to death, they should not hand over [even] one
person of Israel. But if the gentiles designated someone (i.e., a
‘fugitive’), as in the 2.2.% episode, they should hand him over and
not get killed. WP 12 TWNW 21 said, This is providing he is liable
to the death penalty like 2.2.% was. But J1M1° 27 said, This applies

even if he is not liable to the death penalty like 2.2.W.

27 71997 .0 229 N1A1N A2 ki

D% 7777 WD, 7072 190900 1w 07X 12 N0 AN
IR °777 XD ORI IR 177731 207 TN 117 310 1K)

WO1 17077 XY 23771 12121908 :09710 DX 2%
322 72 VAW A0 TR 2 170 ORI NN
WOPY 12 TWAW 227 AR AT PRI INIK 1o
TMR JI0 927 L5792 72 VawD A0 2000 XPW XIM

27192 72 YWD 7N 200 1KY 0D HY AR
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V. Reason for the difference within the two obstructed labor and the two fugitive situations (Approach 1):

1. Obstructed labor situation: What is the reason that the mother’s life is prioritized only over the life of

the ‘non-emerged fetus’, but not over the life of the ‘partially-emerged fetus'? The Sefer Meirat

Einayim (Y"10; Source 11b) and the Minchat Chinuch (Supplement 1, Source 3, p.52) take the

approach that the unborn (‘non-emerged’) fetus does not have the Halachic status of a living human

being. These commentaries interpret Rashi’s statement regarding a fetus, “as long as he has not

emerged into the air of the world, he is not a 91" (Source 11a), to mean that a fetus is not deemed a

Halachic life. As such, feticide does not constitute D17 N2°2% (murder) and therefore, the fetus’ life

may be pushed aside to save the mother, just as the imperative to save lives (W91 m2°9) pushes aside

all MX7 (other than murder, idolatry and illicit relations). However, once the fetus’ head emerges,

since he has the full Halachic status of a living being, killing him constitutes 027 N2>°9% and therefore,

we must remain passive so as not to push aside one life on account of another life.

Source 11a-b: Rashi in Sanhedrin (11a) and the Sefer Meirat Ainayim (¥"10) on Shulchan Aruch (11b):
Status of the ‘non-emerged fetus’ (See Supplement 1, Source 2, p. 51, for full text of Rashi):

Source 11a:

This is referring to a woman who is having difficulty giving birth and her life
is endangered. The first section of the Mishna states that the midwife
extends her hand, cuts him and removes him limb-by-limb. As long as he
(i.e., the fetus) has not emerged into the air of the world, he is not a W91

(i.e., a life) and it is permitted to kill him to save his mother.

AWRA KY° A77 22V 77 PATHI0 YA

TOT KW CINPY .NID0MY 19 Awpnn w2
AT 937 ©¥72KY INROXIAY NOMM 77 NOWID
1371772 3001 R WO IRY D7WT IRD KX ROV

JNR DR DR

Source 11b:

Nonetheless, while he is still in utero, it is permitted to dismember him even
though he is alive because there is no name (i.e., status) of a W91 on him
before he emerges into the air of the world. The proof is from the fact that
one who strikes a pregnant woman aborting her pregnancy, must pay
restitution for the fetuses, but there is no name of a murderer or death

penalty upon him.

2’1 20 79N "D VOWM WIN T 112w 2¥ ¥"o

D DY AX 10072 MR 7°YN2 17,10 9D DY AR)
oW PR D2 IRD KX ROW 22w ,°0 KW
IREY 7777 WK ANITT ORI KT, 1HY WOl

I¥1 QW PRI NI T 0wn Nk T

20OV oM

2. Fugitive situation: Why is it prohibited to hand over a fugitive with escape capability’ while it is

permitted to hand over a ‘fugitive without escape capability’? The Chasdei Dovid (authored by

Rav Dovid Pardo, Source 12) explains this distinction based on the logic of N°117 °Rn. If the fugitive has

the capability to escape, the townspeople have two theoretical options: (1) they could either allow the

fugitive to escape and they will all be killed, or (2) they could save themselves by handing over fugitive

to be killed. This is the standard N°111 "X» dilemma, i.e., Why do you presume that the townspeople’s

blood is redder than the fugitive’s blood? Accordingly, the townspeople must remain passive and allow

11
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the fugitive to escape. However, if the fugitive has no capability to escape, the N°117 °X7 logic does not
apply since he cannot be saved even if the townspeople do not hand him over. Since the entire basis
for the Halacha of 112y XY 3771 by 2°27 N0V is the N1 XM logic, when the N1 *X7 logic does not
apply, i.e., if he is unable to escape, it is permitted to hand him over (See Supplement 2, p.46,

paragraph 6a-b, for further explanation of the basis to permit i71°01).

Source 12: Chasdei Dovid on the Tosefta (Source 9): Basis for differentiating between the ‘fugitive with escape
capability’ and the ‘fugitive without escape capability’: The N1 °Xn logic.

(See Supplement 1, Source 5, p. 54, for a more extensive excerpt from the Chasdei Dovid).

When is it forbidden to hand over even a singled-out fugitive? ... [if the : DTN XNOOWN ¥ 717 >700

fugitive is in a location where] if the townspeople do not hand him over, 2°19 95 DY MOKRY 22K 227 N2

they will be killed and he will escape. In such cases, even if the hooligans 037771 37 ,37R 10M° XS ORY 2 101
designated him, it is forbidden to hand him over because of the reason of
RAYVLM NOR Q7772 1T 19OK IR ,0oN1 KIM

N1 SRNM (Why do you presume that the townspeople’s blood is redder
N7 X927 990 P00 7T RRTT DTN ORNDT
than the fugitive’s blood?).

... NnPYa 1PNRTI POV 210 K12 RITAT
However, if everyone is in equal danger, i.e., they all are located in the

inner sector ... such that if the hooligans would come, they would kill the 0°193n D712V 132 11302 W 0712 OX 73X

fugitive along with the townspeople — then, if the hooligans designated TR ,ONRIY 1NN O°3717 271DV IR ORY ...
him, it is permitted [to hand him over] ... because the N7 X7 logic Nayvy 7w RY RIT ... W7 R IMNMTT OXR
does not apply when they all are in an equal state of danger. 771902 W 919w 197 NI ORDT

A. This explanation fits well with the opinion of the Minchat Chinuch that 77°01 is called
“0M7 N2°BWT XIPAN” - i.e., an “ancillary form” of murder. Accordingly, just as the ruling of
T12Y° DRI A7 by 2°27 N2DW is based on the D117 *Xn logic, the ruling of 712Y° 9XY 3171 by
117°0n is also based on the N1 XM logic. Therefore, since the N°117 XM logic is inapplicable

when the fugitive cannot escape, it is permitted to hand him over.

B. On adeeper level, the Chasdei Dovid’s understanding can be explained as follows: Perhaps the
Halacha of 112¥° 981 3777° only dictates that one must remain passive (i.e., in the “coerced
murder” case) when only one of the two parties will be killed and the only question is which of
the two shall be killed. Since we don’t know whose life is more valuable, the N°T17 °R7 logic
dictates that we must remain passive rather than arbitrarily choosing one party to be killed.
However, since the ‘fugitive without escape capability’ will be killed regardless of which option
the townspeople choose, there is no reason to remain passive since we are not choosing any
person for death. The only choice is whether to have all the townspeople killed along with the

fugitive or to spare them, for which we may argue that N°117 "X does not pertain.

12




Multifetal Pregnancy Reduction in Halacha

Table 2: Summary of Approach # 1 to explain the different rulings in the obstructed labor and fugitive situations:

Based on the position that an unintentional pursuer does not have a status of a 7172,

Who will be saved, as a Is the active option a Is the active option Does the N1 XM logic How does
consequence of choosing de facto selection? considered 017 N0 apply to forbid choosing | the Halacha
Type of Sub- the option? who shall live vs. who shall die? (murder)? the active option? decide?
Situation category
] ) Yes/ Yes/ Yes/ which
3Active Passive Why Why Why? N
No No No option:
Since the fetus is
non- By terminating
not a ‘WoY, el Active
emerged Mother Fetus Yes the fetus, we are No No NPT K1 only W
feticide is not applies if the (Feticide)
Obstructed fetus choosing that the
murder action is
labor mother, rather
ially- idered
partially than the fetus, The fetus now has considere
emerged Mother Fetus Yes .. Yes Yes murder. Passive
will live. a ‘WY status
fetus
with T Fugitive will N1 RN only
owns-
escape Fugitive Yes escape if we Yes Yes ies i Passive
y people ¢ o 77°0n is an applies if the
capability remain passive action selects
Fugitive 2“ancillary form” _
without | Fugitive will be I whoshalllve |
owns- ctive
escape No one No killed even if we Yes No vs. who shall
. people . . die? 5(77°0n)
capability remain passive e

Dina Dechayai (see Supplement 1, Source 6¢, pp. 54-55)
2Minchat Chinuch (Source 8, p. 8)

3The active option is as follows: In the ‘obstructed labor’ situation: feticide; in the ‘fugitive’ situation: 177°07 (handing him over).

4Based on the Chasdei Dovid (Source 12, p. 12)

SW’Pb 77 maintains that 77°07 is only permitted if there is a death sentence against the ‘fugitive without escape capability’.
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VI. Reason for the difference within the two obstructed labor and the two fugitive situations (Approach 2):

1. According to Rav Moshe Feinstein and the other Halachic authorities who maintain that the 717 1°7

applies even to an unintentional 7717, both the fetus and the fugitive have the status of a 1717 since

they (albeit unintentionally) pose a danger to the mother or the townspeople, respectively.

Accordingly, the permissibility to kill the ‘non-emerged fetus’ or to hand over the ‘fugitive without

escape capability’ is based on the 9717 °7. Rav Moshe (Reference 7), as well as Rav Chaim

Soloveitchik (Reference 8) and Rav Elazar Menachem Man Shach (Reference 10), derive this approach

from the Rambam (Source 13) who states that it is permitted to kill the ‘non-emerged fetus’ because

he is considered a 7717 after his mother.

Source 13: The Rambam’s view: The fetus is viewed as a 7717 after the mother.

This is one of the negative commandments not to take pity on the life
of a pursuer. On this basis, our Sages ruled regarding a woman who is
having difficulty giving birth (and her life is endangered), that it is
permitted to cut out the fetus in utero, either medicinally or
manually, because the fetus is considered a pursuer after her to kill
her. However, if [the fetus’] head has emerged, we may not touch
(i.e., kill) him since we may not push aside one life on account of

another life and this is the natural order of the world.

1 90, WHIT NN M¥IN 20 R P19 ,07amN

AT W1 %Y 0 ROV WYN XD NIXN T 007
79°0 AWpn XY AN2WAY 2°130 177 70900
197 7°2 1°2 202 P2 YA N2W DAY N
XYW ORI A2 7OIAR 97170 RIW

W1 3191 WH1 PPMT PR 12 PPYAI PR WK

O W wan 1mn

2. Rav Moshe deduces from the Rambam that a fetus is deemed a living being to the extent that feticide

is included under the prohibition against murder (17¥70 X?) unless the mother’s life is threatened. If

feticide was not included under the prohibition of ¥ XY, it would not be necessary to invoke the

9717 1°7 to authorize saving the mother at the fetus’ expense since all prohibitions (other than the

three prohibitions mentioned above) are pushed aside for the sake of saving lives (W51 11°D).

3. However, according to this view, since intent is not needed to be considered a 717, the ‘partially-

emerged fetus’ should also be considered a 7717 and therefore, should be killed to save his mother?

What is the basis for the distinction in Halacha between the ‘non-emerged fetus’ and the ‘partially

emerged fetus’? Similarly, if the basis for handing over the fugitive is his status as a 9717, why is there

a distinction between a fugitive who can escape and a fugitive who cannot escape? In both cases, he

endangers the lives of the townspeople and should be handed over to save them?

4. To explain Rav Moshe’s resolution of this dilemma, we must present his explanation of the phrase,

"9 9977 RP RAWN” - “she is being pursued by Heaven”, which the Gemara (Source 7, p. 8) states is

the reason the ‘partially-emerged fetus’ must not be harmed even to save his mother. According to

Rav Moshe’s explanation, the {12 *977 R XAUn concept applies equally to the ‘partially-emerged

fetus’ and ‘fugitive with escape capability’ cases. The following is the premise of his explanation:

14
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A. The obstructed labor and fugitive situations are cases of “bidirectional pursuit”:
i.  Inthe obstructed labor situation, the mother and fetus mutually pursue each other;

ii. Inthe fugitive situation, the fugitive and townspeople mutually pursue each other.

Definition: “Rodef-x” = fetus or fugitive and “Rodef-2” = mother or townspeople

Note: The terms “opposing 0°9717” or “opposing parties” denote a confrontation between

“Rodef-x" and “Rodef-2".

B. Inthe obstructed labor and fugitive situations, Heaven has arranged that there would be an

“inverse relationship” between the respective survivals of Rodef-x and Rodef-a :
i.  If the passive option is chosen, Rodef-x will live and Rodef-a will die;
ii. Conversely, if the active option is chosen, Rodef-a will live and Rodef-x will die.

C. The reason why the fetus is considered a 717 despite having no intention to pursue or harm his
mother, is because his only path to survival is by allowing the birth to proceed, which will cause
his mother’s death. Similarly, the fugitive is considered a 5717 because his only path to survival

is by escaping, which will lead to the death of the townspeople.

D. One might ask, it is understandable that the fetus and fugitive are considered pursuers (2°9717)
since their “arrival on the scene” threatens the lives of mother or townspeople, respectively.
However, the mother and townspeople merely wish to defend themselves from the threat

imposed on them. If so, how can they be defined as pursuers?

E. Rav Moshe writes (Source 14) that the message of 117 977 X X°Un is: Despite the fact that
the mother’s life was not endangered until after the “arrival” of the fetus, we do not view the

III

fetus as a unilateral 9717, Rather, Heaven ordained the “arrival” of the fetus with the purpose
that both he and his mother would live, and only after this, the situation of danger befell both
equally. My limited understanding of Rav Moshe’s explanation is: Since Heaven designed the

(obstructed labor or fugitive) situation with an inverse relationship between the respective

survivals of Rodef-x and Rodef-a, none of which intended to cause harm, therefore, neither

party is considered a greater contributor or more responsible for this situation. Accordingly, the
same logic that defines the fetus and fugitive as pursuers, also defines the mother and the
townspeople as pursuers since their only path to survival is through the death of the fetus and

fugitive, respectively.

Note: Rav Moshe’s understanding of Rashi’s statement regarding a fetus, “as long as he has not emerged ... heis

not a W91,” can be found in in Supplement 2, pp. 66, and is explained in Appendix D, p. LVII.
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Source 14: Rav Moshe’s explanation of the 117 *977 R XAWn concept in the ‘partially emerged fetus’ case.

(See Supplement 2, pp. 80-82, for more extensive excerpts from the Sefer Igros Moshe).

IThe RIMX's answer 117 977 Rp? XUN comes to refute the contention JRY 12°0 .20 0O 1WIT AW NNAR

that the ‘partially-emerged fetus’, who came into existence after his RECh B T & RpP RDWNH 2IWNT R

mother, is considered a [unilateral] 7717 after his mother since she was not 7595 WM KOW T 5V OYY RV MY

in any danger prior to his arrival in her womb. [The X772X’s rebuttal is,
. ROWD 0w ,aR7 Py 7177 731K RAW
72 °971 RpP Xnwn, i.e., on the contrary], it was Heavenly decreed when

the fetus initially arrived here at the inception of her pregnancy, that he R¥TT .NI2ON AN KD YA TN

also should be here, (i.e., 2his initial arrival was not to pursue, but rather, 91N T O R RoNwHT Dwn
with the purpose that they would both live). Thus, [it is viewed] as if the XD s T KT DM 117 7N2AVNIWD

pursuit from Heaven befell both equally, whereupon it is only possible for

T2 N DY RAWA 197770 XD N
one of them to live and therefore, it is not known who is killing whom. ’

Y170 KD XMW N1RY 91 00 IR P17
IThis translation is partially in paraphrase form.

k) k)
2Words in parentheses are from a subsequent section in the same responsum. AR PRITRE

5. Thus, the questions in paragraphs 3 and 4D (pp. 14 and 15) can be answered by explaining that the
172 9977 R X°WnA concept tells us that we view the obstructed labor or fugitive situations such that

Heaven has arranged that Rodef-x and Rodef-a are equal participants in an impasse in which each
one’s survival is dependent on the other’s demise, thus rendering both of them equal pursuers after
each other. Consequently, we cannot apply the 5717 7°7 to kill the ‘partially-emerged fetus’ or hand
over the ‘fugitive with escape capability’ because of the N°117 °Rn logic (Why should you presume that

Rodef-x pursues after Rodef-a more than Rodef-a pursues after Rodefx ?). See Source 15; also Figures

2-3, pp. 18-19, for schematic diagrams.

6. Rav Moshe points out that the Gemara’s answer, 112 *977 R XAWn, is identical (or, similar) to an
answer in the Talmud Yerushalmi (Source 16). The Yerushalmi attempted to prove that the 9711 7°7
does not apply to a child pursuer, from the prohibition to kill the ‘partially-emerged fetus’ (stated in the
Mishna in Oholot). The Yerushalmi then refuted this proof with the following statement, “ 7N X7 X»Iw
M DR 2717 97 YT DR PRYW” - “That case (of the emerging fetus) is different because you do not know
who is killing whom.” Rav Moshe explains the meaning of the answer “>1 NX 2717 7 Y71 DX PRW” is:
“you do not know who pursues whom?”, i.e., the mother and the ‘partially-emerged fetus’ equally pursue
each other and therefore, the 7717 1°7 cannot be applied because of the N°117 "X» logic. The
Divrei Yissachar (Reference 9) and Rav Shach (Reference 10) also understand that our Gemara’s answer,

72 9977 R X°NWn, aligns with the Yerushalmi’s answer of “1 DR 3737 o1 YT1° DX JPRW”.
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Note: The term “N°117 "X71” described by Rav Moshe is identical to that discussed above in Section II-C, pp. 3-5.

However, to prevent confusion, we will refer to this term when used by Rav Moshe in the context of 7717

(i.e., in the ‘partially-emerged fetus’ and ‘fugitive with escape capability’ cases), as “N>T1 "RMrodes ”.

Source 15: Rav Moshe’s explanation of the 117 %977 R XAWn concept in the ‘partially emerged fetus’ and ‘fugitive
with escape capability’ cases. (See Supplement 2, pp. 65-66; 68-70, for more extensive excerpts).

We must explain that the reason [to permit handing over the
fugitive] is that he is considered a 7717 because the townspeople will
be killed on account of him. [One may question] since the fugitive
had no intention to pursue them, [the 1717 1°7 should not apply]
because of the 117 977 Rp X7Wn reasoning [as in the case of] the
‘partially-emerged fetus’? We can answer that this [ "277 X XMW1

119] reasoning is only effective [to protect the fugitive] if he could
escape and hide. Since he has no intent to pursue, it is only Heaven
Who arranged that it is impossible for both parties to survive, for if
they spare the fugitive, the townspeople will die and if they spare
themselves, the fugitive will die. This is analogous to the obstructed
labor case after emergence of the fetus’ head, where he and his
mother are considered [equal] pursuers after each other. Although

the fetus is the cause [of his mother’s danger], since he has no intent
[to harm], we cannot permit [killing him] on the basis of the 1717 1°7
since [this is undermined by] the N1 RMgroder logic — Why do you

presume that the fetus pursues after his mother more than she

pursues after the fetus?

('3 71Y ,'0 11°0 2" AVT A7, OwWHn MR

SYW 112 7170 T QLR RITW 117 17070M 197
P9 K17 10 ORW 29TIN7 WIIND PRY ARY 13T
QW 197777102 1IARW 122 1717 DT RP Ro7AWnd

T QYD 2OYIMW MY TR IWRT RYOW T2 PR
LXMDY MN22 2190 1930 D101 X1 7777 o2 P
RNWHY P 1712 ININD PRY NANAT RIT QYLIY
12°%° ORT QI 2PNAY 17 IWOR ORW 1D AT
RT2WD ,7T MY 7T DR 12°%° ORY 737 N0 AT DR
12wn1 1" 1D MPARA WK RN T qwpnaT
XIW 1192 7772 7207 RITW AR ,737T DX AT 2297100
SRMT AT OYLA PNAY IWOK K 1971 ,7IN0 K72
D7 IR DX ATI7 NI 2WA DR 2WhA? N

WA DX NET ORAY

Source 16: Talmud Yerushalmi - Shabbat 14: 4: The 7717 °7 does not apply to the ‘partially emerged fetus’.

(See Supplement 1, Source 7b, p.55, for the commentary of the Pnei Moshe on the Yerushalmi).

Rav Chisda asked, Can you save an adult [who is being pursued], by
killing a child [pursuer]? Rav Yirmiya answered, Is this not
addressed in the Mishnah (in Oholot), “If *most [of the fetus] has
emerged, we may not touch him because we may not push aside
one life on account of another life?” Rav Yosse son of Rav Bon,
qguoting Rav Chisda said, That case [of the emerging fetus] is

different because you do not know who is killing whom.

:7 7997 ,7° 27D AW 7w’ 1A%

7y 0933 7113 7Y 093 77437 32 "y2 X0 2

217 RY

T/

XTI RPN Y g 7R
? W3 390 W93 TIIT PR 12 P31 R
TRR X7 RIY RTO7 21 0¥ 711227 °2 791

S0 DR AT 0 YT DR PRY

*This text of the Mishna in Oholot differs from the version quoted in the Talmud Bavli (see Source 7, p. 8).
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Figure 2: The ‘partially-emerged fetus’ case, as explained by Rav Moshe: The respective survivals of the fetus and mother are “inversely related”:
If the active option is chosen (i.e., if the fetus is killed), the mother will live at expense of the fetus’ life. If the passive option is chosen,
the fetus will be born while his mother will die. Therefore, the fetus and his mother pursue each other equally and the N1 *Rigoder lOgic

determines that we may not apply the 9717 7°7.
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o
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Figure3: The ‘fugitive with escape capability’ case, as explained by Rav Moshe: The respective survivals of the fugitive and townspeople are
“inversely related”: If the active option is chosen (i.e., if the fugitive is handed over), the townspeople will live at the expense of fugitive’s
life. If the passive option is chosen, the fugitive will escape and live while the townspeople will be killed. Therefore, the fugitive and the

townspeople pursue each other equally and the D117 *RPgoqer l0gic determines that we may not apply the 7719 7°7.
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However, this “flips” our original question (in paragraph 3, p. 14) “on its head". By his own

definition of 777 977 X X°W, how can Rav Moshe explain the permissibility to kill the ‘non-

emerged fetus’ or to hand over the ‘fugitive without escape capability’ based on the 9717 7°7? Since

all the obstructed labor and fugitive situations involve bidirectional 11977, we always have a

DTN "RNroder dilemma and therefore, the 3717 1°7 should not apply?

Rav Moshe explains that in the ‘non-emerged fetus’ and ‘fugitive without escape capability’ cases,

Rodef-x has a lower “level” of life than Rodef-a. In the ‘non-emerged fetus’ case, the fetus has an

“u

incomplete ¥D1” status whereas the mother has a “complete ¥/91” status. Similarly, in the ‘fugitive

without escape capability’ case, the fugitive only has transient life (7Y% *°n, i.e., short stay of

execution until the hooligans invade the city and kill everyone if the townspeople do not hand him

over), while the townspeople have the potential for normal life expectancy (22 *n) if they hand

him over. Therefore, we say that there is a “differential” (abbreviated with the symbol “A”)

between the respective “life-levels” of Rodef-x and Rodef-a. Only Rodef-x pursues after this A and

therefore, with respect to this A, only Rodef-x is a §717. Since they are not equal pursuers (with

respect to the A), Rodef-x is assigned the “definitive 7717” status and thus, there is no N1 *Rigoder

dilemma. Accordingly, the 717 1°7 will be applied to permit sacrificing the ‘non-emerged fetus’ or

‘fugitive without escape capability’ to save the mother or townspeople, respectively

Note:

Note

See Table 3, p. 21 and Figure 4, p. 22, for depiction of the “differential” (A) concept.

: The expression “definitive 1 717” status, in reference to Rodef-x (the fetus or fugitive), is not
intended to suggest that Rodef-x is considered more responsible (or a greater contributor) than
Rodef-a for the perilous situation they are in. It is merely a convention that was created to refer to

Rav Moshe’s explanation that Rodef-x alone pursues a “differential” between their “life levels”.

A. Inthe case of ‘non-emerged fetus’, only the fetus pursues after the U91-A between the

complete W1 of the mother and his own incomplete ¥/91. Therefore, the fetus has the
“definitive 9 717” status and the 9717 1°7 will permit killing him to save his mother. However,
after the emergence of his head, since both the mother and the fetus have a complete ¥/93,
there is no Wd1-A between them. Therefore, they are equal 2°9717 and the 7717 1°7 cannot be

applied because of the N1 YRMgoqer logic (Source 17).

B. Similarly, in the case of the fugitive without escape capability’, only the fugitive pursues after

the life expectancy-A between the townspeople’s 2219 1 (normal life expectancy) and his
own YWY 71 (transient life). Therefore, the fugitive has the “definitive 1717” status and the

1717 71°7 will permit handing him over to save the townspeople (see Figure 5, p. 23, for a
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schematic diagram of the ‘fugitive without escape capability’ case). However, if he can

escape, since both the fugitive and the townspeople have potential for 291 »m, there is no

life expectancy-A between them. Therefore, they are equal 2’9717 and the 7717 1°7 cannot be

applied because of the N1 "RMgoqer logic (Source 18).

Source 17: Rav Moshe’s explanation why the f 717 17 applies to the ‘non-emerged fetus’ (See Supplement 2, pp. 65-66, 70-71):

However, [the ‘non-emerged’] fetus does not yet have a complete W51], as

we deduce from the fact that one does not incur capital liability (for killing
an unborn fetus). Therefore, regarding the advantage (i.e., the ¥93-A)
that the mother has over the fetus — that she is a complete W51 while he
is not yet a complete W91 — only the fetus is a 717 and his mother is not

a NOT7 (pursuer). Therefore, the {717 1°7 applies to the fetus because of

the advantage that the mother has over him.

'3 71Y 'O 11°0 ,.2"1 VT 771, AwWn MAAN

TRY J1°T77D A3 WO IR PPUIYW 121w DaR
N2 ORI YW NN DYW RENIT,1OV 1A
P9 917,73 W1 U7V IR RIT A3 W1 RO

N2WAR WO DY NN 1R AR TN 2w

P9V ORAY WO AT PN Nann A7 1T

Source 18: Rav Moshe’s explanation why the 7717 1°7 applies to the ‘fugitive without escape capability’ (See Supplement 2, pp. 67, 69):

However, if it is evident that everyone will die [including the fugitive, if

they remain passive] ... the townspeople only pursue after the fugitive’s

VW 1 (transient life) while he pursuers after all their life (22 > -

normal life expectancy). Thus, regarding the essential life — which is the
advantage (i.e., the life expectancy-A\) that the townspeople have over the
fugitive’s TV 11 — the fugitive pursues after them while they do not

pursue after him at all. Thus, the 9717 1°7 applies to the fugitive despite

his lack of intent to harm, since he nevertheless is the cause [of their

impending danger].

2’2 71Y 'O 11°0 ,.2"0 VT 77, AWn MAAN

QD717 OAW R¥AI ... D710 MW 7112 N2 72N
071 922 aMIR A7 RIT YW 0 ¥ P IR
M1 PN RITW D07 POV OYW R¥AI O
,292 IMR 099717 PR O ANR 97 R,V
52 HYW 1179 731102 ROW RITW AR AT PT 0 W
.72077 R 0°1

Table 3: Description of “differentials” between the participant’s respective “levels” of life in the ‘hon-emerged fetus

and ‘fugitive without escape capability’ cases

7’

. . Type of Abbreviation for
Case Participant “Level” of life e . " .
differential differential
Fetus incomplete W51
‘non-emerged fetus’ Unl-differential UoIl-A
Mother complete W91
iti 599 .
‘fugitive without Fugitive avyw n life expectancy- .
escape capability’ differential life expectancy-A
pe cap y Townspeople a2y i
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Figure 4: The “differential” (A) in the ‘non-emerged fetus’ and ‘fugitive without escape capability’ cases: The term “level” refers to “life-level”,

either the “Wi-level” or the “life expectancy-level”. Rodef-2’s “Level 2” is higher than, and is inclusive of, Rodef-x’s “Level 1”. The A refers to the

“differential” between “Level 1” and “Level 2”. Accordingly, only Rodef-x pursues after the A and therefore, he has the “definitive 717" status.

Rodef-x Rodef.a
Case
Name “Level 1”7 Name “Level 2”
‘non-emerged fetus’ Fetus incomplete w91 Mother complete w91
o . N Y on ooy i
‘fugitive without escape capability’ Fugitive Townspeople

transient life

normal life expectancy

[> renuasayia

A

Bidirectional pursuit

22
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Figure 5: The ‘fugitive without escape capability’ case: If the active option is chosen (i.e., if the fugitive is handed over), the townspeople will live at

the expense of the fugitive’s life. If the passive option is chosen, both the fugitive and townspeople will only have 7Y% 17 (temporary life

extension). Since there is a life expectancy-A between them, they do not pursue each other equally and there is no N1 *RMgoder dilemma.

'{ Fugitive
Hand over fugitive //’/
(°on)

Active option

i‘ Townspeople J o2 n
F
E s
= -y
2|3
fugitive without escape capability’ case s | 2
- | g
2| g
g | 3
z | >
[5,]
v
Fugiti aVw TN
; ,( gitive ‘
P
,'/‘J
Passive option No hand over /
Townspeople VY M

o

" Denotes the saving of a life " Denotes the loss of a life

o

"+ Denotes the temporary extension of life
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Table 4: Summary of Approach # 2, (approach of Rav Moshe), to explain the different rulings in the obstructed labor and fugitive situations:

Based on the position that an unintentional pursuer has a status of a 717,

Who will be saved, as a .
i Does 2Rodef-x pursue a 3A between the 4Does Who is
consequence of choosing assigned How does
Type of Sub- the option? “life-levels” of Rodef-x and Rodef-a ? Rp NXnun “definit the Halacha
) efinitive- .
Situation category 907 ) decide?
I : Yes/ : 717 AT
Active Passive No Explanation apply? status? which option
The fetus pursues the 3A
non- Mother’s Fetus’
) between the mother’s Active
emerged complete incomplete Yes No Fetus (Feticide)
lete W51 and hi eticide
Obstructed fetus wol wol complete and his own
structe incomplete W91.
labor
partially- Mother’s Fetus’ The fetus and mother equally
emerged complete complete No pursue each other’s Yes No one Passive
fetus wol wol complete WD1.
with »
STP’s Fugitive’s The fugitive and TP equally _
escape No Yes No one Passive
N 609y n Salp A} pursue each other’s 02 M.
capability
Fugitive
without The fugitive pursues the 3A
>TP’s Fugitive’s o Active
’ L) H
esca;.Jf’ R P Yes between the TP’s 09I 17 and his No Fugitive y—
capability own 7YY m.

1The active option is as follows: In the obstructed labor situation: feticide; in the fugitive situation: hand-over (77°07).

2Rodef-x = fetus or fugitive; Rodef-3 = mother or townspeople; 3A = “differential”, either a WD1-A or a life expectancy-A.

For simplicity purposes, this can be regarded as synonymous with: “Is there a N’ "RNMrodef dilemma?”.

>TP = Townspeople

Q1Y >°11 = Normal life expectancy; 'YW 7 = Transient life (expectancy);

8(27’?5 ¥°7 maintains that 117°07 is only permitted if the hooligans imposed a “death sentence” (they have a grievance) against the ‘fugitive without escape capability’.
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VII.  Application of W1 101 w1 1"M7 1°X and the 717 °7 to the multifetal pregnancy (MFP) situation:

1. The following discussion refers to a hypothetical sextuplet pregnancy (6 fetuses), in which:

A.

B.

C.

There is a high probability of fatality for all fetuses either in utero or shortly after birth, if MPR is
not performed. In this scenario, “Frequce” = the 3 fetuses that the physician wishes to reduce, and

“Fsave” = the remaining 3 fetuses that the physician wishes to save.
All fetuses have the same potential to survive if other fetuses are reduced.

No fetus displays a gross abnormality or malformation (based on ultrasound imaging studies).

2. Inlight of the above discussions, several arguments can be made to either allow or prohibit MPR:

A.

On one hand, perhaps the principle of 17 1°X would forbid performing MPR even though it
would increase the survival probability of the remaining fetuses, since we would be forced to

save some lives at the expense of others.

On the other hand, just as we are permitted to hand over the ‘fugitive without escape capability’
where everyone would die if the townspeople remained passive, perhaps we should be
permitted to reduce some of the fetuses to save the others if all fetuses are otherwise likely to
perish (without MPR). We have looked at two different approaches for the permissibility to hand
over the ‘fugitive without escape capability’ (i.e., the permissibility for 77°01). The logic inherent

in each of these approaches may also provide a basis to permit MPR.

i. Approach 1 - Chasdei Dovid: The permissibility for 717°07 is based on the inapplicability of
the N1 °X7 logic. Since the fugitive will die whether or not the townspeople hand him

over, the logic of N°11 XM does not apply.

ii. Approach 2 - Rav Moshe: The permissibility for 717°07 is based on the 717 1°T since the

fugitive is considered a 9717 after the townspeople.

Rabbi Dr. Zalman Levine (Reference 6) suggests that the N°T11 °Xn logic may not apply in a MFP
situation where there is a high risk of total fetal/neonatal death without reduction. Therefore,
just as the inapplicability of the N117 *Rn logic permits 77°01 (when the fugitive is unable to
escape, according to the Chasdei Dovid, Approach 1), this approach may also permit MPR.

According to Rav Moshe (Approach 2), perhaps each fetus in an MFP situation has the status of a
0717 after the other fetuses. Just as the 7717 177 permits 117°07 (when the fugitive is unable to
escape, according to Rav Moshe) despite the absence of volition to harm or wrongdoing, perhaps

the 7717 1°7 will permit MPR if the passive option is likely to lead to total fetal/neonatal death.

This approach is problematic, however, because Rav Moshe explains that the permissibility to

hand over the ‘fugitive without escape capability’ is based on the fugitive being considered the
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“definitive 710" due to the life expectancy-A between himself and townspeople. By MFP, there

is no life expectancy-A between the fetuses, assuming all have the same survival probability.

Accordingly, even if the fetuses are considered pursuers (0°9717), they all equally pursue after

each other, and thus, we have a N7 "RNgoger dilemma: Why do you presume that that Freduce

pursues after Fsve more than Fsave pursues after Frequce ? Apparently, it does not seem possible

for the 9717 1°7 to permit MPR?

3. In personal correspondence with Rabbi Dr. Zalman Levine (Reference 6), Rav Yosef Sholom Elyashiv

ruled that the single deciding factor for permitting MPR is the probability of mortality for each of the

fetuses. Rav Elyashiv permitted MPR (in a specific case presented to him by Rabbi Dr. Levine) if the

probability of all fetuses perishing was greater than 50%. In addition, Rav Elyashiv ruled that major

disability or morbidity (which is common in surviving multifetal-pregnancy babies) may not be

considered a factor in allowing MPR.

4. In Sefer Nishmat Avraham (Source 19), Rabbi Dr. Abraham records the ruling of Rav Shlomo Zalman

Auerbach (henceforth referred to as “Rav Shlomo Zalman”) who permitted MPR in “cases where the

pregnancy is at high risk” on the basis that “each of the fetuses has the status of a §717”. | do not know

the risk level necessary to be considered a “high risk” to the pregnancy, in order to permit MPR

according to Rav Shlomo Zalman. Similarly, Rav Mordechai Eliyahu wrote that if all fetuses will otherwise

die, each fetus is a 1717 after the others and therefore, MPR would be permitted (Reference 11).

Source 19: Rav Shlomo Zalman Auerbach permits MPR in certain cases of high risk to the pregnancy based on the

717 1°7; Sefer Nishmat Avraham. (See Supplement 1, Source 11, p. 58, for a more extensive excerpt).

The Gaon, Rav Shlomo Zalman Auerbach, ZT”L, explained to me that
in cases where the pregnancy is at high risk due to multiple fetuses,
*each of the fetuses has the status of a 1717 and therefore the
physicians are permitted to select those fetuses for reduction whose
termination will cause the least risk of aborting the entire pregnancy.
He also agreed that this is permissible even beyond 40 days ....

The Gaon, Rav Yosef Sholom Elyashiv, Shlita (now, ZT”L) told me since
the doctors state there is a risk in a quadruplet pregnancy that all the
fetuses will be miscarried, it is permitted to reduce. On the other
hand, it is known to me that the Gaon (Rav Elyashiv), Shlita, forbade

reducing a triplet pregnancy.

1120 12°0 LOWA TN Q0NN Nl

123 12°02 11°777 P 7pnaw D81 IR 09 70207
A7 OW P79 WO 032N TR 92 02w 1200 2pY
QNI N°122 71P°772 207 P21 2172 XD1AD NI 197

90192 VP °12°07 D17 DNIIAW CRDIN NPV D7

MWY? MY 0°07 23 2"¥T RN .00 n9on Hw
2WOHR WIAT 0P MR ... O DOYIIR MR NNT
7°Y7292 7100 WO 2R DORDINIW 1OV K"0HW
TIRATW °7 N7 T7ORD 5272 N ,0710 DR 9enw

TWIHWA 71997 T0R R"wHw

*If none of the fetuses displays abnormalities (which is our hypothetical case), the physician selects the fetus(es) to be reduced

based on their position in the uterus (per Rabbi Dr. Levine, Reference 6). It is beyond my level of understanding to determine

whether such a selection is Halachically equivalent to the designation required to permit $17°02 in the fugitive case, or even if

such equivalency would be necessary to permit MPR based on the 7717 1°7.
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VIII. Possible approach to permitting MPR based on Rav Moshe Feinstein’s explanation of the 9717 1°7:

Note: Rav Moshe has not published any ruling on the permissibility of MPR (possibly because this procedure

was not yet clinically well established during his life time). Thus, any thoughts below are intended
as merely an attempt to logically extend Rav Moshe’s Halachic analysis from the fugitive and

obstructed labor situations discussed above, to multifetal pregnancy.

1. Rav Hershel Schachter (Reference 12) explains that the position of Rav Moshe, i.e., the prohibition of
feticide is included under 1¥N XY, is based upon the eventuality that a fetus would become a viable
born person. Therefore, if the physicians state with near-certainty that all fetuses will die unless MPR
is performed, since the eventuality of a viable born person does not exist, there would be no
prohibition of 7¥7N X7. Therefore, MPR would be permitted to save the remaining fetuses in such
cases. According to this approach, Rav Moshe would presumably not agree with Rav Elyashiv that a
mortality risk of merely greater than 50% suffices to permit MPR. Rather, a much higher mortality risk

would likely be required to permit MPR.

2. Above (VII-2-D, pp. 25-26), we suggested the possibility that perhaps Rav Moshe would consider each
fetus as a 717 after the others and accordingly, the 717 1°7 would provide the basis for permitting MPR,

which is the position of Rav Shlomo Zalman. However, we challenged this supposition: Since there is no
life expectancy-A between fetuses, the N1 "Xigoder logic (Why do you presume that Frequce pursues after

Fsave more than Feave pursues after Frequce ?) would prevent the 7719 1°7 from permitting MPR?

3. I would suggest that the key to determining whether the 7717 1°7 can be applied to permit MPR is by
assessing if the concept of 712 ¥77 X RUN extends to the MFP situation. If the 119 *277 Rp XAWn
concept applies to MFP, then, just as in the ‘partially-emerged fetus’ and ‘fugitive with escape
capability’ cases, we cannot apply the 717 °7 and thus, MPR would be forbidden. Conversely, if the
172 9977 R X°AWnN concept does not apply to MFP, the 7717 1°7 could be applied (just as in the fugitive

without escape capability’ case) and MPR would be permissible.

4. For purposes of simplicity, | suggest that Rav Moshe’s explanation how the 117 977 X XU concept
applies in the ‘partially-emerged fetus’ and ‘fugitive with escape capability’ cases, may be presented as

follows: There are two ends of the “active-vs.-passive option spectrum” (abbreviated as “A-vs.-P

spectrum”): The “passive end” and the “active end”. At the “passive end”, Rodef-x (the fetus or
fugitive) will live at the expense of Rodefa (the mother or townspeople); whereas, at the “active end”,
Rodef-a will live at expense of the Rodef-x (see Figures 2-3, pp. 18-19). Since we see that their
respective survivals are inversely related, it is evident that Heaven has arranged that Rodef-x and

Rodef-a are equally “opposing 0°9717”. Accordingly, we have no basis to assign the “definitive 1717”

status to one party more than to the other and thus, the 717 1°7 cannot be applied.
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5. How does this help us determine if ;77 %977 X XU applies to the MFP situation? Two opposing

perspectives are suggested, to either support or oppose applying 712 *®77 X XU to MFP.

A.

On one hand, there are two analogies between the MFP situation and the ‘fugitive with escape

capability’ case: (1) Each fetus in the MFP situation has a similar potential to survive if other

fetuses are reduced, and thus, there is no life expectancy-A between the fetuses; (2) Since Fsave
can only live if Frequce is reduced and visa versa, therefore, the respective survivals of all the
fetuses are inversely related. From this vantage point, we should say that all fetuses pursue after
each other equally. Accordingly, just as in the ‘fugitive with escape capability’ case, the

177 9977 R XA concept should apply and the 717 "7 would not apply to permit MPR.

On the other hand, a strong argument could be made against applying 12 *277 Xp R1UN to
MFP, as follows: At the “passive end” of the “A-vs.-P spectrum” (i.e., if MPR is not performed), no
fetus is likely to live at the expense of another fetal life since there is a high risk of total
fetal/neonatal death. Only at the “active end” (i.e., if MPR is performed), some fetuses (i.e., Fsave)
will live at the expense of the others (i.e., Freauce ) (S€€ Figure 6, p. 31). Accordingly, the survivals
of Fsave and Frequce are not truly inversely related in the same manner as in the ‘partially-emerged
fetus’ and ‘fugitive with escape capability’ cases. Therefore, we would not say that Heaven has
arranged that all parties pursue each other equally. Accordingly, the 17 *977 R X2Wn concept
would not apply to the MFP situation in question and the 5717 °7 could permit MPR despite the

absence of a life expectancy-A.

6. Thus, we have arguments both to support and oppose applying 112 *277 Rp XU to the MFP

situation. 1 would like to suggest the following approach why the 717 ¥977 R X1Un concept should

not apply to the MFP situation and thus, the 1717 1°7 would permit MPR.

A.

In the 2”2777 2¥ M7 ©°°11 11927 W71 (Reference 8), Rav Chaim states, “The 0”217
understands that the 7N's authorization for killing the 5717 is based on the imperative of saving
the life of the pursued party (97737 N9¥7).” In the ‘partially-emerged fetus’ and fugitive with
escape capability’ cases, whether we choose the active option or passive option, we will save the

life of a 771 since each 7717 is simultaneously also a f771. If we choose the passive option,
Rodef-x (the fetus or fugitive) is the 7773 who will be saved and if choose the active option,

Rodef-a (the mother or townspeople) is the 1771 who will be saved. Since the entire purpose of

the 7717 1°7 is to save the 773, unless we know that one of the “opposing parties” has the
“definitive 1717” status, we should choose the passive option since we are saving a 7771 without

actively taking a life. This would seem to fit with Rav Moshe’s explanation of 717 %977 R RonUn:

The same Heavenly process that caused the mother (Rodef-a) to be the object of the fetus’
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(Rodefx’s) pursuit, i.e., that she would suffer such a difficult labor that she cannot live if the
fetus’ life is spared, has also caused the fetus to become the object of the mother’s pursuit.
Since the fetus is an equal 7771 as the mother is, there is just as much imperative to save his life
as there is to save his mother’s life. The N1 "RMgoser logic, therefore, dictates that we choose

the option of saving a 771 which would not require actively taking a life. Only if we know that
Rodef-x is the “definitive 1717” (in the ‘non-emerged fetus’ and ‘fugitive without escape
capability’ cases), which is another way of saying Rodef-a is the “definitive 1771”7, the imperative

of saving Rodef-a determines that we must choose the active option.

However, in the MFP situation, there is only one option that would result in saving a 773, i.e.,
the active option (MPR). The passive option is not likely to save any lives. Therefore, the
imperative of saving the life of a 1771 should determine that we choose the active option, i.e., we

should perform MPR to save some of the fetuses.

Rav Moshe’s use of the N1 "RMgoqer terminology in the context of the ‘partially-emerged fetus’ and

‘fugitive with escape capability’ cases, may be analogous to Rashi’s understanding of the N°Ti1 °Xn logic

in the “coerced murder” case.

A.

Rav Moshe portrayed Rashi’s view of the N°117 "X logic in the “coerced murder” case as “two

negative consequences vs. one negative consequence” (see Figure 1, p. 5).

Similarly, in the ‘partially-emerged fetus’ and ‘fugitive with escape capability’ cases, we have a

“standoff” between two options:

i.  If we choose the passive option, there will be one positive consequence, 777177 17311

(saving the pursued party), without performing an act of D7 N2°9% (murder).

ii. If we choose the active option, there will be a positive consequence, 777177 N7X:1, but there

will also be a negative consequence, an act of 0°17 NJ°OV.

Thus, we have a “standoff” between: (1) the passive option, which will only produce a positive
consequence; vs. (2) the active option, which will produce both a positive and a negative
consequence. Therefore, the NN "RMgoder logic dictates that we should choose the passive

option which will only produce a positive consequence.

However, in the MFP situation, there is no similar “standoff” since the passive option will not likely

produce any positive consequence. The only available option which will produce the positive

consequence of 977371 N7X:7 is the active option, i.e., performing MPR. Therefore, the N1 *Rigrode

logic and thus, the 7172 ¥77 X RWN concept, will not apply and the 7717 7°7 would permit MPR. The

only remaining question is which fetus(es) to select for reduction. Perhaps this is not a question in
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Halacha, but rather, a strategic medical question, i.e., which fetuses does the physician believe he can
reduce while causing the least risk to the remainder of the fetuses as Rav Shlomo Zalman said (Source
19, p. 26).

There is a difficulty, however, with this rationale. Previously (VI-8, pp. 20-21), we explained that
according to Rav Moshe, the reason why the 717 %977 X XU concept does not apply in the

‘fugitive without escape capability’ situation is because of the life expectancy-A between the

townspeople’s 0?7 1 (normal life expectancy) and the fugitive’s Y% > (temporary life).
However, if our rationale by MFP is correct, we should apply the same logic in the ‘fugitive without

escape capability’ case, i.e., since the only end of “A-vs.-P spectrum” in which anyone will survive is
at the “active end” (i.e., 17°0n), the 717 ¥©77 X RMWN concept should not apply. Why does
Rav Moshe need a life expectancy-A to explain why 117 977 X X% does not apply in the fugitive

without escape capability’ situation?

A. Perhaps we can answer that in the ‘fugitive without escape capability’ situation, even though
there would be no survivors if the passive option was chosen, nonetheless, the fugitive would still
have 1YW 17 remaining until the hooligans invade and kill everyone, which he stands to lose if
the townspeople hand him over. Therefore, if not for the life expectancy-A between the
townspeople’s 0?21 1 and the fugitive’s YW >°11, we would still have the same dilemma as in
the ‘fugitive with escape capability’ situation: If we choose the active option, the fugitive will
lose his 1YW > and if we choose the passive option, the townspeople will lose their 271¥ > 1.
Accordingly, we would have reasoned since we can fulfill 977177 N2%:7 through the passive option,
i.e., temporarily extending the life of the fugitive, we must remain passive rather than performing
an act of 0’17 N2°dYW. Only because of the life expectancy-A, we can say that the respective

pursuits of the “opposing parties” are not equal and therefore, the 12 *977 X R1Un concept
will not apply.

B. However, in the MFP situation, if we believe that the concept of 7Y% 17 does not exist during
fetal life in utero, which is the position of the Yad HaMelech (Reference 13), there will not be any
fulfillment of 977377 NYX:1 through the passive option. Although the passive option will
temporarily prolong the existence of the fetuses, since they do not have V¥ *°1, this
prolongation is not considered life-saving (7773771 N9%¥7) at all. Only the active option (MPR) can
achieve 777177 NY¥. Thus, the N1 "XMgoser logic and the 777 °077 K XAWN concept will not

apply despite the absence of a life expectancy-A and the 7717 1°7 would permit MPR.
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Figure 6:  Multifetal pregnancy (MFP) case: If the passive option is chosen, there will not likely be any 577377 N9%:7 since there is a high risk of
total fetal/neonatal death. Only if the active option (MPR) is chosen, some of the fetuses (F.ave) Will survive at the expense of the other

@ duce J_,.,-fV( Fred uce ‘

fetUSES (Freduce).

Active option | Mu Itifetal Pregnancy | —
Reduction (MPR) |

'S‘G’.l-’g--.---_""'---. i
‘L ste 1 surviving 5771
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/_f__,..«'{ Freduce ‘
Passive option | MPR not performed , NO surviving 7771
‘L FSﬂ'VE ‘
o ”n o" 2

. Denotes the saving of a life ’: Denotes the loss of a life
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IX. Conclusion

1. Table 5 summarizes Rav Moshe’s analysis of the fugitive and obstructed labor situations and

compares these cases to the MFP situation.
2. We discussed several reasons to permit MPR in cases of high risk of total fetal/neonatal death:

A. Rav Shlomo Zalman Auerbach ruled that in cases of high risk to the pregnancy, “each of the

fetuses has the status of a 1 717,” and on this basis, he permitted MPR.

B. Rav Hershel Schachter explained that even according to Rav Moshe who believes that feticide
usually is a violation of XN XY, if there is a near certainty that all fetuses will die without MPR,
there would be no prohibition of TN X% and therefore MPR would be permitted to save the

remaining fetuses.

C. Rabbi Dr. Zalman Levine reasoned that if there is a high probability of fetal death, the N7 °Xn
logic would not apply (just as in the ‘fugitive without escape capability’ case according to the

Chasdei Dovid’s explanation) and therefore MPR would be permitted.

D. Although Rav Moshe did not rule on the permissibility of MPR, perhaps he would agree with
Rav Shlomo Zalman that we apply the 9717 1°7 to permit MPR since Rav Moshe believes that
the 717 71°7 applies even to unintentional pursuit. This approach is based on a suggestion that
the N1 *RMroder logic and thus, the 777 9977 RP XMW concept, only apply if both the passive
and active options can achieve 777171 N9%7, i.e., in the ‘partially-emerged fetus’ and fugitive with
escape capability’ cases. However, in the MFP situation, if we assume that the concept of
YW 1 does not exist during fetal life, the only option that will achieve 777177 N9 is the active
option (MPR). Therefore, 117 9977 X XU will not apply and the 9717 1°7 would permit MPR.

3. The question as to how Rav Moshe would have ruled regarding the permissibility of MPR cannot be
definitively answered based on his rulings and insights that we have presented here. If we had the
fortune to still have Rav Moshe leading us today, we could be certain that he would have marshaled his
immense and profound understanding of all areas of Shas and Poskim, as well as his great Yirat
Shomayim and Mesirat Nefesh for K’lal Yisroel to properly determine the Halacha in each type of
multifetal pregnancy situation, to guide us through these very critical situations. It is our hope that
through this essay, we have, in some small measure, demonstrated the timelessness of the Torah as
well as the brilliance and ability of Torah giants such as Rav Moshe to transcend time and to thereby

inspire the many to embrace the beauty that was Rav Moshe and that he left for us to further cultivate.

NN 12 300 L, PIONWR R PTART DY Dan

Woe is to us that Rav Moshe is lost and not found. Who will give us another as him?
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Table 5: Summary of Suggested Analyses of the Fugitive, Obstructed Labor and Multifetal Pregnancy Situations, Based on Rav Moshe’s Insights

Who will be saved

if the

Is there a A (differential) between

Does the 717 ¥D77 Rp XAWn concept apply?

2
- S Rodef.x and Rodef. ?
Type of Sub option is chosen? f f-
Situation category
'Active Passive Yes/ Explanati Yes/ Wh
I\ v Xplanation
No P No ¥
- Mother’s Fetus’ ’
non J et ) et y A between the mother’s The fetus is considered the
emerge complete Incomplete es lete WDI d the fetus’ No .
comprete and the fetus “definitive 717" because of the ¥1-A
Obstructed fetus wal wal incomplete W93
labor partially- Mother’s Fetus’
Both the fetus and mother N1 "R Drod
emerged complete complete No Rodef
have a complete W51
fetus wol w1 why do you presume Rodef.x pursues Rodef-a
Yes
with 3 L more than Rodef.» pursues Rodef.x ?
TP’s Fugitive’s N Both fugitive and TP have
escape o] i
"7' 495y 4951y M potential for DY >N (i.e., they are mutually equal pursuers)
capability
Fugitive — -
without 3, e The fugitive is considered
TP’s Fugitive’s A between the TP’s 21V > PP "
escape . S o8 Yes . No the “definitive 717" because
. oW »n ayw n and the fugitive’s YW N )
capability of the life expectancy-A
Multifetal Pregnancy Assumme: 712 9977 RP XW7 only applies if both the
6 Assume:
Assume: Fsave High passive option and active option would
. . . All fetuses have the same .
High risk of total (7Freduce will probability: No No achieve 977177 N7X7. However, by MFP, the
reauce survival potential if others are ) )
fetal/neonatal death be lost) No one only option that can achieve
. reduced.
without MPR 777177 N9 is the active option (MPR).

The active option is as follows: In the obstructed labor situation: feticide; in the fugitive situation: hand-over (517°07); in the MFP situation: MPR (fetal reduction)

2Rodef-x = fetus or fugitive; Rodef.n = mother or townspeople; 3TP = Townspeople; 4091V >°1 = Normal life expectancy; YW 71 = Temporary life (expectancy)

8F.ave = fetuses that the physician wishes to save; ’Frequce = fetuses that the physician wishes to reduce.
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Appendix A: The “Fugitive” Situation in the Tosefta and Yerushalmi Terumot, explained by Rav Moshe Feinstein

This discussion pertains to a dispute between J171° 7 and W"Pb U (2""7) in the Yerushalmi (Source 10, p. 10)

regarding the fugitive situation, where hooligans order the townspeople to hand over a victim (a “fugitive”) to be

killed, or else they will kill everyone in the town. In addition to the requirement that the fugitive was designated

(i.e., singled out) by the hooligans, "1 also requires that he is 7N°? 2717 (deserving of death, defined below) to

permit handing him over (717°01). However, 131> 7 permits 17°07 even if the designated fugitive is not 71N> 2>,

A. The 717 >707 and the 17”2 (Rav Yoel Sirkes) explain that the term, 71N 21 (which 2" stipulates as a

requirement to permit 717°07), means that the fugitive deserves a legal death sentence because of his criminal

actions. The 1”2 writes, “The N°T11 XA logic does not apply since he brought [the threat] on himself through his

actions for which he deserves the death penalty by the non-Jewish laws” (Source A-1). Similarly, the 717 701,

explaining the view of 1MW 7 in the Tosefta (Source 9, pp. 9-10), writes, “However, 12WWAW 2 believes that ... if

the designated fugitive is TN 2°°7, even if he could escape and the townspeople will be killed, it is permitted to

hand him over because the logic of NI X1 does not apply when he is 101 211" (Supplement 1, Source 5, p.

54). Both the 717 >7017 and the 17”2 understand that: 1) 5"9% intended meaning of the term, N1 1°°73, i.e., the

fugitive deserves a legal death sentence, is identical to 17V% 7 ’s intent in the Tosefta; and 2) Since the N1

(permissibility) for 117°07 is based on the fugitive deserving capital punishment because of his criminal actions,

he should be handed over even if could escape (i.e., we prevent him from escaping, to save the others).

Source A-1: The N1"2’s explanation why 71V " permits 717°07 when the fugitive deserves the death penalty.

... If the townspeople are in immediate danger, even if the fugitive is
outside the danger (i.e., he has escape capability), they should hand

him over since he is 1IN 21 and the hooligans designated him.
The 7°7 of M2 bRaPRhl (i.e., in the “coerced murder” case,

a must be killed rather than kill 8), which is based on the N7 "X»
logic, only applies if 8 is not 1’1 2%°1. However, if B is

1% 2°1, even if he is outside the danger, the D117 "X7 logic does
not apply since he brought [the threat] on himself through his

actions, for which he deserves capital punishment by the [non-
Jewish] laws. [In this case], we say, “On the contrary, the blood of &

[and similarly, the blood of the townspeople] is redder,” since he ()

has not done anything at all for which he deserves to be killed.

A0 100 (M) (0"2) wn pa n™w

TINan RITW °9 DY AKX 71907 0°1921 17w DA ...
12 YN AN AW INRA 12 17107 71007
TATT NPT ORAT RAYLA 27 ORI 3 PR R
... TIN°1 2277 1°KT 12 OR ROR 127 900 *PaI0

DIPn 927 71907 YInan KIAWw 0D 9 AK 20nn1a DaR
TN 2OMNIW PWYR 0T DY W17 00 ORT MR
TIMR RIVTRT 121 NPT 7372 772 2R PR D072
RITW WY WY K7 2777 900 RPRIO ORAT X177

Ralriiilv il akia ki xta)

B. However, Rav Moshe understands that the basis for the 7> to hand over the fugitive according to both 71111 2

and 7", is that he is considered a 7717 after the townspeople (Source A-2). Rav Moshe explains when 9"

stipulates that the fugitive must be 111°7 217 to permit 117°07, he does not require that a death sentence was

issued by a legitimate justice system. Rather, 2" intent in the term, 7N 2°°M, is that the hooligans have any

grievance against a specific victim for which they wish to kill him, in which case, 117°01 is permitted. Moreover,
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5"9 agrees with 1AM 2 that 77°01 is only permitted if the fugitive has no escape capability, but if he has escape

capability, 717°07 is prohibited even if the hooligans have a grievance against him.

C. From Sources A-2 and A-3, we see that Rav Moshe understands that there is two-step process in order to apply

the 9717 7°7 to permit 77°07, according to both 731> 7 and 7'":

1. Condition 1: The fugitive must be considered the cause of the lethal threat (the exact term Rav Moshe

uses is: “19°77;17 712077”) facing the townspeople, thus defining him as a A719; and

2. Condition 2: The fugitive must be unable to escape, in order to assign him the “definitive 1717” status

due to the ‘life expectancy-differential’ between the townspeople’s 21 17 and the fugitive’s VY ™1

(Section VI-8-B, pp. 20-21).

Source A-2: Rav Moshe’s explanation of the position &P &7 (") in the Yerushalmi.
(See Supplement 2, pp.73, 75, for more extensive excerpts from the Sefer Igros Moshe).

... [According to 97, if hooligans want to kill the fugitive [merely]
because of their grievance against him, the 717 1>T will apply to him
even though he has no intention to pursue. Thus, the townspeople
will be permitted to hand him over even according to 5" just as [we
maly kill the ‘non-emerged’] fetus ... When the hooligans come with a
grievance against the fugitive, 2" will agree with JI71° 7 [to permit
17°01] since, in this case, the fugitive is certainly the cause of the

pursuit (i.e., the threat) to kill the townspeople.

According to how | have explained ... that 2" does not require

that a [legitimate] death sentence [was issued against the fugitive,
to permit 17°01], but rather, even if his death sentence came from
[a grievance of] the gentile hooligans, 5"9 also agrees with
773 7 (in the RNDDIN). Accordingly, "3 will not permit

[[17°07] unless the fugitive will certainly be killed along with the
townspeople when the hooligans capture the city (i.e., if he has no

escape capability).

2272V ,'0 11°0 2" AVT A71° AwWn MNAN

137777 2°XI0 QAW 1170 KDY D000 DA ...
RITW A 9717 172 R ,1HY 2n9 WOw 7Iv0 Nann
M3 5% 03 10T 1IN L9771 NINDA RYW
PRIV 737 IDIND ORTW 1% 131 72 D7, 122
ONIX N7 03 79°7772 7207 KT 1OV mIvha

JIT A% 5" o aTn anaw

ROR 7072 201 9" PO K27 L ONIRAY a7
X171 9"7 03 ,0°00°%7 2™ AN 20
O 277 ORTIWD RPIT ROR N7 PRI 71670 10

0y Y 050w N

D. InSource A-2, Rav Moshe states, “Thus, the townspeople will be permitted to hand him over even according to

5"9 just as [we may kill the ‘non-emerged’] fetus ... since, in this case, the fugitive is certainly the cause of the
threat to kill the townspeople.” Thus, 2" fundamentally agrees with 37 7 that we consider the fugitive as a
A7 after the townspeople despite his lack of volition or wrongdoing, because his only path to survival
necessitates their death just as the fetus is considered a 717 after his mother because his only path to survival is

through her death (Section VI-4-C, p. 15). J311° 7 and 2"7 merely disagree on the level of the hooligans’
designation of a specific victim required to consider him the cause of the lethal threat and thus, to define him as

a )77 (condition #1). 131 7 believes that by merely designating an individual, the hooligans demonstrate that
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they are prepared to kill all the townspeople unless he is handed to them. Therefore, he is deemed the cause of
the threat and is defined as a )71 after the townspeople. However, 77 requires a higher level of designation,
i.e., a designation linked to that specific victim because of the hooligans’ grievance against him. If the hooligans

demand a specific victim because of their grievance toward him, their murderous desires will only be assuaged by

receiving this individual, which identifies him as the cause of the threat against the townspeople, thus, defining

him as a 717. However, if they have no grievance against this individual, it is evident that the hooligans’

purpose is to demonstrate their ferocity and kill anyone they choose. If the selected person had not been

present, the hooligans possibly would have picked out a different person and thus, their random selection cannot

render him as the cause of the threat (Source A-3). The WX 11177 explains 2"'7’s position in a similar manner (see

Supplement 1, Source 10, p. 58).

Source A-3: Rav Moshe’s explanation of the dispute between Jar1> 9 and ¥°pY w1 (") in the Yerushalmi.
(See Supplement 2, pp.72, 74-75, for more extensive excerpts from the Sefer Igros Moshe).

... They disagree only insomuch as J1111> 7 understands that the
9931 72 Yaw-analogy” is merely to require designation, whereas,
according to 9", [the analogy comes to] additionally require

designation similar to the 122 j2 Y2W situation where there was a

grievance specific to him.

... 2" believes that we cannot assign the status of a 9717 at all to
the person that the hooligans designated to kill (in the absence of a
grievance) since they have no basis to condemn him to die. It merely
“fell upon” their minds to demonstrate their ferocity and kill a
person who they singled out from the group, but this does not define
him as the cause of the threat [facing the townspeople], since if he

had not been present, it is possible that the hooligans would have

designated someone else.

(A A1V ,'0 1°0 ,2"0 AVT 7Y wWH MR

502 72 YaWT YW 210 a0 W P ooy ..
TIVD O3 RITW 52012 2" 70 DXYY PRI
TP M POR P TIYVA QW AT TN 1Y

290172 yawa

7MW SN 12PWNAY PRY 1210 1770702 PAX L.
DW 1YY On% PRT 1172 992 AT 13 2oy
QMR MR Y72 991 oW PO Ancn 2R
720 AR T PRY ,AVI0I) 1MW TR 277

AR P 10 oW T 700 KD OX WHRY 793779

E.  According to Rav Moshe, since 2"71’s disagreement with 1AM 7 is merely to require a higher level of

designation (condition 1), 2" will agree with 13m° 2 that the fugitive must be unable to escape, so that the

‘life expectancy-differential” will enable the 7717 1°7 to permit 17°07 (condition #2). However, if the fugitive has

escape capability, even if he was defined as a 717 either via designation alone or in conjunction with the

hooligans’ grievance, the townspeople are defined as equal pursuers (0°9717) after the fugitive, by the same logic

that defines the fugitive as a 1717. Accordingly, the N°T17 X7 logic states, “Why do you presume the fugitive is

more of a 117 after the townspeople, than they are D977 after him?”, which according to Rav Moshe is the

essence of the 12 *977 R RWN concept (pp. 16-17, 20-21). Therefore, the 7717 7 will not apply when he

has escape capability, regardless of the level of designation and thus, i717°01 is prohibited.

Since the reason 2" requires a grievance against the fugitive is to define him as a A7, if there are other means

to define him as a 7717, Rav Moshe posits that 5" will agree with 1aM1> 7 that that a grievance is not required
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to permit 17°01A. Accordingly, Rav Moshe says if the fugitive was designated by the hooligans to be killed before

he fled to the city, "1 will agree that the townspeople may hand him over even if hooligans have no grievance

against him, providing he has no escape capability (Source A-4). Presumably the explanation is: Since the

fugitive was designated for death before he fled to the city, it is evident that the hooligans specifically are

targeting him alone. Therefore, the circumstances define the fugitive as a 717 (condition #1) despite the

absence of a grievance against him.

Source A-4: Rav Moshe explains that ©°p? ¥ (7"7) does not always require a “death sentence”

(i.e., a grievance). (See Supplement 2, p.74, for a more extensive excerpt from the Sefer Igros Moshe).

Even in a case where the hooligans have no grievance against the
fugitive but nonetheless, if they designated him to be killed before he
fled to the city and then the hooligans demand that the townspeople
turn him over or else they will kill them all, it is as if the fugitive has a
“death sentence”. Since the hooligans previously designated him to be
killed, it is as if he was sentenced to death by the hooligans and

therefore, he is defined as a 1717 even though he has no intent [to

harm]. Accordingly, 2"9 will agree with J3 3 that if he is unable to
escape to safety, but rather, everyone (including the fugitive) will

definitely be killed, they are permitted to hand him over because of the
life expectancy-differential that the townspeople have over his V¥ 77,
for which he is a 717 after them and not the reverse. However, if he
can escape and be saved, even though the townspeople will then be
killed, it is forbidden to hand him over since he is not literally a 717

(i.e., he has no intent to harm).

2272V ,'0 11°0 ,2"0 AT A1 AW MAAN

73T 27PN 3T DAR 7IWY K72 AR 19
IRD QN2 MORW VYA DOYIM YR P
7127 N 271D 12 O3 K17 ,0710 IR WP
7N 2710 RIT AN 2T YT 120w
ROW RIIW AR 7172 K17 ORT 1200 ,07°

OR OR2W 70 9% 9" o3 At a7 Laamo2
1T ORTIW ROR 7X1791 M2 19 WweR

1 Y NN DA 001N 1IN 291
2127 R .07 KDY DN AT RITW AW
71°2 7772 33 MOXR AT IRW AR H¥ITN M02Y

Arnn 7717 1RY

G. Rav Moshe suggests (while cautioning that further study is needed) that if the fugitive was aware that the

hooligans would discover the city where he would seek asylum and that they could massacre the townspeople on

his account, his subsequent entry into this city renders him “as a 717 with intent ... since [the massacre of the

townspeople] is an inevitable consequence [of him taking asylum there], it is certainly forbidden for him to save

himself at the expense of his fellow’s life. In this situation, they would be permitted to hand him over even if he

had the ability to escape” (Supplement 2, p. 74). This is consistent with Rav Moshe’s explanation that the

requirement for escape incapability is to enable us to assign the “definitive 717" status to the fugitive

(condition #2). Therefore, if the fugitive took refuge in the city knowing that he was thereby endangering the

townspeople’s lives, only he is the “definitive f717” since the townspeople have not done anything to endanger

him. Once he is deemed the “definitive 717", his ability to escape is immaterial and it is permitted to hand him

over. Table 1 (p. 39) summarizes Rav Moshe’s analysis of the views of JI11° 7 and 2" in the cases discussed

above. The two-step process (decision tree) for applying the 7717 1°7 to the fugitive according to Rav Moshe’s

approach, is schematically depicted in Figure 1 (p. 40).
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Table 1: Rav Moshe’s analysis of the fugitive cases: When is a grievance or escape incapability required to permit handing over the fugitive?

Was the fugitive 3Fugitive has escape
2Was the hooligans’ 2Was the fugitive 8 . P 3Fugitive has NO escape capability
aware that the o ) capability
designation of the designated by the
hooligans would 51
fugitive based on a hooligans before or 1AM’ M and . o5
discover his city of WIoS WA am A P2 WA
grievance specific after he took asylum [
asylum and potentially him? i the city?
kill everyone? to him: In the city: Is it permitted (TN) or forbidden (M0ORX) to hand over the fugitive?
No After 370K mighlal 20N
(designation without
No a grievance) Before 30K mlighlal Ea ekl
Yes Before or after 30K miahlal mighlal
“Yes Possibly not applicable? A[mn anmn NN

1Before he took asylum in the city whose residents were threatened by the hooligans to either hand him over or else everyone will be killed.
2If the hooligans had no grievance against anyone but randomly picked out a person in the city to kill, 2" maintains that the randomness (or capriciousness) of their

designation cannot render this fugitive as the cause of the threat and thus, he is not defined as a §717. However, if he was designated by the hooligans before he fled

to the city, Rav Moshe maintains that 777°01 would be permitted without a grievance even according to 5",
3If the fugitive has the capability to escape, we have a 1’117 *R% dilemma and therefore, the 7717 17 will not apply to permit 777°0n.

“The fugitive knew that: (1) the hooligans wanted to kill him, (2) they would find him in the city in which he would hide, and (3) they had the ability to kill everyone in
the city if he was not handed over, and despite this knowledge, he still took asylum in the city. Since he intentionally placed the townspeople at risk to save himself,

he is considered like a 1717 with intent to harm and therefore, Rav Moshe says it is probable that they are permitted to hand him over even if he has the ability to
escape. However, Rav Moshe states that further analysis is required to finalize the Halacha accordingly.

Note: If the fugitive was truly deserving of the death penalty even through a (legitimate) non-Jewish legal system, Rav Moshe would appear to agree with the
717 >7071 and the 17”2, i.e., that he may be handed over even if he has escape capability. The 7”0 (Supplement 1, Source 9b, p. 57) states that in such a case,
such as one who revolts against the non-Jewish government, he should be handed over even if the authorities did not demand his apprehension since he is
certainly a 717 after the other Jews because of his evil actions, while they have done nothing to endanger him. From the context in which Rav Moshe

quotes this 7”0 (Supplement 2, p. 73), it appears that he concurs with the 7"0. This would logically apply even if this individual is able to escape.
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Figure 1: Two-step process (decision tree) to apply the 717 1°7 in the fugitive case, based on Rav Moshe’s analysis:
Condition 1: The fugitive must be the cause of the threat and thus, he is defined as a /)717. According to }1111° °17, this is
determined by the mere designation by the hooligans (Step 1a), whereas ¥>P? ¥ also requires that they have a grievance
against the fugitive (Step 1’b). Condition 2: The fugitive must have the “definitive 717" status (e.g., if he is unable to escape),
because of the life expectancy-differential (Step 2a). However, if he can escape (2b), since the fugitive and townspeople (TP) are

viewed as equal pursuers, there is a 0’117 *X7 dilemma and the 717 1°7 cannot apply.

KEY: life expectancy-A =
KEY: life exp 4 . KEY: TFP=townspeople
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10717 *27 designated
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H. In summary, the following two approaches for the N7 to hand over the designated fugitive were presented:

1. According to the 717 >7017 and the 11”2, the townspeople are permitted to hand over the fugitive if the

circumstances dictate that the N°777 °X7 logic does not apply, as follows:

a. If the fugitive has no escape capability, even if he does not deserve the death penalty, j1171° 7 in
the Yerushalmi and 77717 7 in the Tosefta permit 717°01 “because the reason of N1 XM does not
apply when they all are in an equal state of danger” (717 >7077, Source 12, p. 12, and the first
approach of the 11"2).

b. If the fugitive deserves a death penalty (7711°% 2>°17) via a legal justice system because of his
wrongdoings, ?""7 in the Yerushalmi and NYNY 7 in the Tosefta permit 777°07 regardless of his
ability to escape. The reason for permitting 117°07 is “because the logic of N1 "R does not apply
when he is 71N 2°°1” (717 >7017 and 11"2).

Note: Both the 717 >7077 and the 7”2 offer approaches whereby 7 717° 7 and JWAY 2 could agree with

each other. The 1”2 maintains that 7371 7 and 5"9 certainly disagree with each other.

2. According to Rav Moshe, the reason for the N7 for 117°07 is that the fugitive is considered a ) 717 after
the townspeople since he is the cause of their impending doom (19777717 77207). This approach is based
on Rav Moshe’s belief that intent to harm is unnecessary for a person to be considered a §717. Both

MY 9 and 9" agree that this applies only if the fugitive has no escape capability. 1371 9 and 7"

merely disagree as follows:

a. 7M7) believes that merely by being (randomly) selected by the hooligans, the fugitive is the

cause of the townspeople’s impending doom, thereby, defining him as a 717. Therefore, he may

handed over (providing he has no escape capability); whereas

b. 9"A believes that the fugitive is only defined as a 717 if the hooligans have a grievance against him
for which they wish to kill him. However, if the hooligans randomly selected a person, he is not
defined as a 717. Alternatively, if the hooligans designated the fugitive to be killed before he fled

to the city, he is defined as a 717 even without any grievance against him.

I.  The approach of Rav Moshe with regard to the dispute between the Amoraim, j1111°> 7 and 5", in the
Yerushalmi, also lends itself to a cogent understanding of the Tosefta which records the views of the Tannaim,
A7 2 and NYRAW 7. At first glance, it might appear that the statements of 171> 7 and 5"9 are merely a
reiteration of the statements of the Tannaim in the Tosefta, which is perplexing. Why would the Yerushalmi not
simply quote the Tosefta if the Amoraim state nothing new, and or at least mention that the dispute of the
Amoraim is identical to the earlier dispute between 7717° 0 and VAW 7 ? As will be evident below, according

to Rav Moshe’s approach, this difficulty is readily resolved.
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J.  The statement of 71717 7 in the Tosefta, requiring a situation of escape incapability in order to permit 7i7°07, is
not explicitly found in the Yerushalmi. However, it is unlikely that the Yerushalmi’s case is where the fugitive has
escape capability, because 1Y 7 ’s leniency to permit 117°07 if the hooligans merely designated an individual,
would then defy explanation, from the perspective of either the NI17 °XA logic or the {717 1°7. The NI XA
logic certainly applies if the fugitive has escape capability because the townspeople are then forced to choose
between delivering him to die versus being killed in his stead if they allow him to escape. The 7717 1°7 will not
apply when he has escape capability because the townspeople and the fugitive would be considered mutually
equal pursuers. Therefore, 137 7 ’s statement must be referring to a case where the fugitive has no escape
capability. Moreover, if we interpret 2" statement that the fugitive “must be ;70 2°°11” (in order to permit
117°01) to mean that he must legally deserve the death penalty (due to his criminal behavior, as the 717 >7077 and

the 17”2 understand), 2" appears to merely paraphrase NYNW 7 ‘s statement. This reinforces our question,

what information does the Yerushalmi offer that was not already covered in the Tosefta?

K. In paragraph C (p. 36) and in the decision tree (Figure 1, p. 40), we explained that Rav Moshe understands the
AN°i for 17°07, which is based on the 717 7°7, as a two-step process. The dispute of 711> 7 and 5"9 pertains
to the hooligans’ designation of a fugitive to be killed (the 1%t step in the decision tree): Is the designation
requirement met if they merely randomly singled out any person (i.e., the position of Ja1° ) or, must their
designation be based on their grievance towards this individual (i.e., the position of ")? However, the
statements of 7717”7 and YNAW 7 in the Tosefta, pertain to a downstream step in the decision tree, after the
designation requirement has been satisfied (as stipulated by either JaM1° 9 or 2"9). At this downstream step,
717 2 stipulates that (in addition to designation), the fugitive must be assigned the “definitive 717" status,
i.e., he must be unable to escape, in order to permit 777°07 (the 2"? step in the decision tree). The phrasing of
NYAY 7 ’s statement suggests that he is not disputing 7717 7 ’s statement (in contrast with the phrasing of the
argument between JIM° 7 and " in the Yerushalmi). 717 7 ’s statement, “When does this apply (i.e., they
may not hand him over)? Only if the fugitive is in the exterior while the townspeople are in the interior,”
addresses the initial statement of the Tosefta which prohibits $317°07. Thus, 7777 7 is coming to define the
parameters of this prohibition, i.e., 717°07 is only prohibited if the fugitive has escape capability. On the other
hand, YA 7 ’s statement, “So she said to them, ‘Anyone who rebels against the kingdom of David, is liable to
execution,”” addresses the details of the 1221 2 V2 incident, i.e., IYAW 7 is coming to clarify the negotiations
between the wise woman (according to the Midrash, WX N2 70) and the residents of the city, Avel. Based on
his insightful analysis of the verses in PX12% 190, Rav Moshe explains that the townspeople were satisfied that
7221 12 YW met the two requirements of the decision tree, i.e., he was designated (according to the stipulations
of both j11711> 7 and 5"9) and he also had the “definitive A717” status because he had no escape capability (see

Supplement 2, pp. 76-79). Thus, the requirements to permit 117°01 as defined by 1717 7, were met.
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Nonetheless, this N7 is only sanctioned on the “R1>Tn-level” (rough translation: the minimal fulfillment level of
the Halacha), but the townspeople would only agree to hand 122 2 Y2W over if it was sanctioned on the
“32°1n3%-level” (rough translation: the ideal fulfillment level of the Halacha). Accordingly, TIWAW 3 explains
that WX N2 1170 told the townspeople that, in addition to meeting all the above requirements, 722 j2 ¥Y2W
legally deserved the death penalty because he revolted against 75?3.7 717, and therefore, 711701 was sanctioned
on the “39°ND%-level”. Thus, according to Rav Moshe’s approach, there is no redundancy; the statements of
1M 9 and 2" in the Yerushalmi pertain to a different segment of the decision tree than the statements of
T3 7 and VAW T in the Tosefta. In the Yerushalmi, 3371 9 and 9" discuss the 15t step of the decision
tree, i.e., delineating the required level of designation to define the fugitive as a 1717. However, in the Tosefta,
71 7 and YA O discuss the “R17A-level” 1N (based on the 2™ step of the decision tree) and the
“39°1NoY-level” (N7, respectively. Accordingly, the statements of both Amoraim are compatible with both

Tannaim and therefore, we are not forced into a difficult position (taken by the QW WX '01N; see Supplement 2,

p. 74) that the Amoraic dispute in the Yerushalmi is identical to the Tannaic dispute in the Tosefta.

L.  Furthermore, the Yerushalmi is intrinsically more logical to understand according to Rav Moshe’s approach.
As explained above, the Yerushalmi appears to discuss a case without escape capability; otherwise, 111> 0 ’s
leniency would be untenable. Rav Moshe’s understanding that "7 does not require a legal death sentence to
permit 777°07, fits this scenario most closely for the following reason: If the fugitive legally deserved the death
sentence (due to his criminal behavior), 117°07 would be permitted regardless of his escape capability (per the
1”3, Source A-1, p. 35). Consequently, if we interpret 9" to mean that the fugitive must legally deserve the
death penalty, we would be forced into an awkward explanation of the Yerushalmi, i.e., JI1Y> 2 ’s statement is
limited to a situation where the fugitive has no escape capability whereas 2"7’s statement applies to either
situation - with or without escape capability - providing that the fugitive deserves a legal death sentence.
However, according to Rav Moshe, 7"7s requirement that that the fugitive “must be 701 2°°1” merely comes
to stipulate a higher level designation than that required by 1311 7, and therefore, 5" will also require a

situation of escape incapability to permit 77°07, just as 137> 7 does (Source A-2, p. 36).

M. Lastly, if 2"’ intention is that the fugitive must legally deserve the death sentence to permit 7771°07, what is the
logical connection between the designation by hooligans who operate outside of any legal system, with the

fugitive’s death sentence? Since the fugitive’s liability to the death penalty arises from his violation of Torah law
or even civil law, if this liability alone is insufficient to permit 777°07, how would the designation by lawless
hooligans combine with the legal liability to complete the process to permit 117°01? However, according to

Rav Moshe’s understanding, 2" requirement, 7N°1 2°°717, comes to stipulate the nature of the hooligans’

designation that is considered sufficient to define the fugitive as the cause of the threat, and thus, a 9717
(Source A-3, p. 37). Accordingly, the hooligan’s designation and the “death sentence”, which in this context

refers to the hooligan’s grievance, are integrally connected.
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N.

The 0”217 (Source A-5) and the second opinion in the X727 (Rav Moshe Isserles, Supplement 1, Source 9a, p. 57)
follow the position of ?"'7 who requires a “death sentence” (i.e., the hooligans’ grievance against this fugitive,
according to Rav Moshe’s interpretation) to permit 117°01. This poses a difficulty for the suggestion that
multifetal pregnancy reduction could be permitted based on the 7717 1°7 (Section VIII, pp. 27-30). Certainly, no
fetus in the multifetal pregnancy situation has a “death sentence” against him. According to the 0”217 and the

second opinion in the XM, how could the {717 }>7 be applied to permit multifetal pregnancy reduction?

Source A-5: The 0”211 follows WP W7's position regarding handing over the fugitive.

Similarly, if gentiles told [a group of Jews], “Give us one of you and
we will kill him; and if not, we will kill all of you”: Let them all be 057 AR 117 110 2°2212 272 0777 1R DX 1)

kill all of you”: If the person is liable to the death penalty like
711 32 ¥aWw, they may give him over to them. However, at the

ideal level of Halacha (7211137), this instruction is not conveyed to

2’11 1925 .07 SN0 M2 '3 P19 07ann

killed and they may not give over one Jewish life to them. However, SR 0712 13777 ,09710 217771 XD ORY 130N

if they designated someone and said, “Give us So-and-So, or we will

072 T ORI ORI DR WOl 0 1o’
77°77 0K ,00719 X 217773 X °1199 119 130 11R)

T°K1,0772 IR 1IN 5702 12 Yawd a0t 27

them. If he is not liable to the death penalty, let them all be killed 1397 NP 2% 1R oK .APnnob 10 on
and they may not give over one Jewish life to them. 5RO NAR WHI 0D 1N01° 5K ]’713
0. Perhaps we can answer this question based on Rav Moshe’s understanding that the only reason ?"7 requires a

“death sentence” is to define the fugitive as the cause of the threat (-79777777 7712077) confronting the
townspeople and thus, define him as a 717 (see paragraphs C-D, pp. 36-37). In the fugitive situation, there is no
inherent basis for any one person to be considered as the cause of the threat even if he was designated because
the entire origin of the crisis (i.e., the hooligans) was externally imposed (according to Rav Moshe’s
understanding that 2"91’s ruling is unrelated to any culpability of the fugitive). Thus, we need some method to
discern that this fugitive is considered the cause of the threat. The “death sentence”, i.e., the hooligans’
grievance (unjust as it is), serves to define him as the cause of the threat since it demonstrates that the hooligans
specifically selected this individual and they will not be assuaged by handing over anyone else. As an illustration
of this notion, Rav Moshe notes that "9 will agree with 1AM 2 that a grievance is not required if other
situational details demonstrate that the fugitive is the cause of the threat, e.g., if the fugitive was designated
before he fled to their city, the townspeople may hand him over even without a grievance (see paragraph F,

pp. 37-38). By contrast, in the multifetal pregnancy situation, the cause of the danger is internally imposed, i.e.,
it is evident that the fetuses themselves are the origins of the threat and therefore, we do not require any
external imposition of a “death sentence” to define any fetus as a 717. Therefore, even according to 5" who
requires a “death sentence” to define the fugitive as the 71717, presumably there would be no such requirement
to define the fetuses in the multifetal pregnancy situation as 0’9717 (assuming that there are no other reasons to

prevent the 7717 1°7 from being applied in this situation).
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Note: This discussion refers to the “coerced murder” case described in Section II-1A-B (pp. 2-3). “Option 1” and

“Option 2” in the following paragraph, are schematically depicted in Figure 1 on p. 5.

1. WA (in PY7710; Source 3, p. 4) explains the “N°T1 X7 logic” as the basis for the "7 of 72V 7XY A7,
i.e., one must be killed rather than violate the prohibition (710°X) against 2°17 N2°2¥ (murder, i.e., the
%7 of XN XY), as follows: The “0n72 *M-dispensation”, which generally suspends observance of N11¥7A to
save a Jewish life, is inoperative in the “coerced murder” case (pp. 3-5) for the following reason: If & would
murder f8 to save his own life (“Option 1” in Figure 1), there will be two negative consequences (“>n7n”"):
The loss of a Jewish life (B’s life) and violation of a 71¥1. On the other hand, if & remains passive (“Option
2”), there will only be one negative consequence (“X711”): The loss of a Jewish life (a’s life), but the 71¥n
will be observed. Therefore, as > in X1 (Source B-1) states, “... if you kill B, since a Jew will be killed
and a MXN will be violated, why should it be acceptable in the eyes of Hashem to violate his 11X1?” The
terminology which Rav Moshe describes to formulate >”¥7’s reasoning is the “R711-71->N7N” argument —

“two negative consequences vs. one negative consequence” (see Supplement 2, pp. 86-87).

Source B-1: >"W7’s explanation of the N°11 XM logic: Inapplicability of the “0i12 >M1-dispensation”:

:NI0 KM 377,27V 29 A7 ,RA” YT

[R27 or 127 responds to & who asked if he may accede to the 072 M DR 2 XN MWRY TAYT ORD M99

hooligan’s demand to kill B]: “What is your premise to permit

? 071 NMW R
[yourself to kill B]? Is it based on D772 MN*W R 0772 >M?”

[Your premise is untrue because] the reason [for the “0i72 °171- v19% DR W IWwD1 72720W 9 127 YW 1y

dispensation”] is that Jewish lives are more precious to Hashem .
X117 7172 W70 KR ,NNXAT 7 DY 2P0
than the NN1XN. Therefore, the Holy One, blessed be He, says, “let

7
the 7X7 be abrogated (i.e., violated) and this person will live.” AT TP N 203N

But now [if you kill 8], since a Jew will be killed and the 71¥% will be
violated, why should it be acceptable in the eyes of Hashem to

violate his 7T1¥7 (i.e., XN X?)?

,T2902 IR 3771 DRI IRD WO WOV DA
? 101N Y N2AYY 2IPRN V1Y 20> R

Why should your (&’s) blood be more precious to Him [i.e., to
? DR 7020 QM NP POV 2020 AT 77 Ta
Hashem] than the blood of your Jewish friend (8)?

2. Rav Moshe comments, “We can infer [from this >"W7] that with regard to this 1°7 [of 12> SR 37), his
(a’s) life and the life of his friend (f3) are equal” (Supplement 2, p. 83). Perhaps Rav Moshe’s inference is
as follows: The reason for the “0i72 M-dispensation” is that Jewish lives are more dear to Hashem than
observance of N11¥NM ("W, above). If we accept the premise that all Jewish lives are deemed equal, it
logically follows that the intent of the “0i72 >M-dispensation” cannot be met if a kills B to save himself,
since the preservation of a’s own life will be nullified by the loss of B’s equally valued life. Therefore,

since the “0172 "M-dispensation” is inapplicable, the X1 of XN X2 must be observed even at the cost
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of a’s life. According to Rav Moshe’s understanding, apparently >”¥1 believes that the Torah declares
total equivalence between the two lives in question regardless of any factor that may appear to render
one life more valuable than the other. Accordingly, even if there was a method to discern that a’s life has
a higher value than B’s life, the inapplicability of the “0i712 "M-dispensation” and thus, the 1°7 of

77237 YR 3777, would remain in place.

3. Therefore, according to >"¥9, in a different “coerced murder” case where the hooligan orders «, “either
kill B or I will kill both of you,” although B will certainly be killed in any event, it appears logical that &
would still be forbidden to save his life by killing 8 because of the “X711-711-"N7N0" reasoning: If a remains
passive, even though both a and B will die, this would still be classified as “X71” (“one type of negative
consequence”), without transgression of an 77°2¥. However, if a kills B8, there will be “>Nn” (“two types
of different negative consequences”). 8’s death and a transgression of an 717°2¥. Therefore, the
“0712 "M-dispensation” is inapplicable and the 1°7 of 112¥° PX) 3777 would apply even if B will certainly be
killed anyway. Thus, on a fundamental level, since >"¥1 considers the inapplicability of the
“0n2 sm-dispensation” as the basis of the N°T17 "X» logic, whenever we have a “X777-7A1->070” situation,
the N1 °X7 logic, and thus, the 17 of M2¥° YXY A771°, will remain in force.

4. We discussed two approaches to understand the permissibility (7N°7) of handing over (:17°07) the
‘fugitive without escape capability’ (see Appendix A, p. 41, paragraph H).

a. The 717 >7017 (Source 12, p. 12) explains since the fugitive will certainly be killed with the
townspeople if he is not handed over, “the logic of N1 "X7 does not apply when they all are in an
equal state of danger.” Since the N1 °R7 logic is not applicable, the 17 of 72y HX1 3777 would not

apply and therefore, the townspeople are permitted to hand over the fugitive.

b. However, according to Rav Moshe, the reason for the 7n°17 to hand over the ‘fugitive without escape

capability’ is because he is considered as a 717 after the townspeople (Source 15, p. 17). Below
(paragraph 6b, p. 46), we will suggest a possible reason why Rav Moshe does not explain in the same

way as the 717 >701.

5. In Section II-1-C (pp. 3-4), we discussed two approaches for the N°117 "7 logic in the “coerced murder”

case and how it dictates the Halacha of 112¥° YX1 3777 by 2917 N2DW.

a. The 111 11°27 >71%N (1% explanation; Source B-2), as elucidated by Rav Nochum Partzovitz,
understand the D177 "X logic as follows: Since we do not know whose life (& vs. ) is considered
more valuable, therefore, the uncertainty dictates that @ must remain passive (VN 98 2W), even
at the pain of his own death. According to this approach, if there was a way to definitively
determine that a’s blood is redder than f’s blood, (i.e., that a’s life is definitively more valuable),

since there is no uncertainty, perhaps a would be permitted to kill B to save himself.
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Source B-2: First understanding of the meaning of N°I17 X7 in the 77117 11°27 >7%N: The N1 X7 logic

operates from a perspective of uncertainty (about the relative worth of the two lives):

The explanation is since his (i.e, your friend, B’s) blood [may be]
redder [than your blood], he should continue to live and perform
NNXA. By living, he (B) will continue to fulfill the will of 7”221, If you
will ask, since the matter lies in doubt [whose blood is redder], let & kill
P so that he (&) will not be killed? The answer is [the loss of a life by]
remaining passive is different [i.e., preferable than the loss of life by a
Jew actively committing murder]. A person must refrain from actively

transgressing a sin.

,2”¥ 119 97 477 ATaY 03 11937 270N

2201 P10 TNANT RAT RAD°T 777

0°°P°1 N P O1TR N MTW 110D WD
0207 570 DY AN 772R0 S IR WY DN
37770 DRI NN 27 POD N2TW 19D AR DX
12 W0 QIR IR 7WYN PRI 2w Mo v ? X7
.077°2 7702y DWW MwYon MInd

b. However, >¥7, as explained by Rav Moshe, believes that the primary message of the D117 X7 logic is
the inapplicability of the “Df12 *M-dispensation” to the MOX of 07 NJ°dYW. When the Gemara used the
words “N°T 9RA”, it never meant to suggest that the 7°7 of 712¥° PX1 3777 could be influenced by any
assessment of the relative worth of the two lives. Rather, the two lives in question are always considered
equal, requiring a to sacrifice his life not to murder B, “even if & is a D21 7290 and B is an YR OV
(ignoramous)” (Supplement 2, p. 84). Rav Moshe expands this thought, “For [in the ‘coerced murder’
case] the logic of NI °X7 is based on a certainty ... it must be that the Heavenly decree is on & [to be
killed], even though he has the [unlawful] possibility of saving himself by committing murder.” Thus,

Rav Moshe understands that the N°T11 °R7 logic is not based on an uncertainty whose life is more worthy,
but rather on the inapplicability of the “0n2 “1-dispensation” due to the “XT7-721->NN0" argument.
Therefore, the N°11 X7 logic and thus, the "7 of 712¥° PX) A771°, cannot be undermined even if

theoretically, one could determine that one life is more valuable than the other.

The two approaches to explain the 7n°7 of handing over (717°07) the ‘fugitive without escape capability’ may
be related to the two approaches to understand the N1 X% logic. The 717 >701, who states that the

N1 ORM logic does not apply if the fugitive has no escape capability, would likely subscribe to first opinion in
the 1739° 11°27 7°n2N. The N1 °R7 logic dictates if we are uncertain about the relative worth of the two lives
and thus, perhaps f’s blood is redder than a’s blood, this uncertainty forbids & from killing him. However,
if the fugitive cannot be saved regardless of the townspeople’s actions, the redness (i.e., relative worth) of his
blood is irrelevant since he is certain to die anyway. Since the 7°7 of 12¥° YX1 3777° is based on the N°11 X~
logic, if this logic is not applicable, it would be permitted to hand over the fugitive. Similarly, it appears from
the °7°R7 (Source B-3) that reason for the 7N°7 to hand over the ‘fugitive without escape capability’ is
because the N°T11 "X7 logic is inapplicable when he will be killed by the hooligans in any event. However, the
"N believes this rationale will only permit handing him over to the hooligans, but not killing him with our
hands. Therefore, if the hooligan orders «, “either kill 8 or | will kill both of you,” this rationale (that the

N1 9XA logic is inapplicable) cannot permit « to kill .
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Source B-3: The "°X» explains the N°117 XM logic and the ‘fugitive without escape capability’:

We learned in the Talmud Yerushlami, If travelers were accosted by
non-Jews who said “Give us one of you so that we will kill him, and if
not, we will kill all of you,” ... It appears that the Halacha accords with
1M 7, as in disputes between 7371 7 and W P? W™, and certainly
[when 73777° 7 ‘s view is recorded] in his Talmud (Yerushalmi). ... But if
the hooligans say, “I will kill all of you [unless you hand f8 over],” they
should hand B over since he was designated, rather than having all of
them killed so that (many) lives will be saved, even if 8 does not
deserve the death penalty by Torah law. However, the virtue of piety
dictates that we delay handing him over and maintain composure, until
the townspeople are about to be killed. One who rushes to hand him

over, has abandoned the virtue of piety.

From this we learn that when 2”117 state the N1 X7 logic, this only
applies if the hooligan says, “Kill him (f8) or else | will kill you,” but if he
orders (&), “Kill B or else I will kill both of you,” it is permitted to kill .
However, it appears that it is only permitted to hand f8 over, perhaps
they will accept ransom or reconsider [their murderous plans], but it is

not permitted to kill B with our hands.
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Table 1: Summary of the N°I11 X7 basis for the 17 of M2Y° YXY A7 by 227 N2°5W (murder) and its relevance to
permit handing over the ‘fugitive without escape capability’:

Basis for 712Y° X1 3171 by 0°17 N> oW

‘fugitive without escape capability’

Meaning of the
D11 RN logic

Is the N1 XM

Proponent o
logic irrelevant?

Reason to permit

Why “yes” or “no” ?
117°07 (hand-over)

Uncertainty about whose

The redness of the

1%t opinion in the Yes fugitive’s blood is The D111 °X7 logic

life (& vs. B) is more . . .
=19° 11939 7S n* (717 >70M) irrelevant since he is does not apply

valuable . .
certain to die.
017 N2°0W is excluded D°11 >R is unrelated to The 9717 7°7:

2" opinion in the W : '

from the “0Q72 °)- No the relative worth of the The fugitive is

T 1327 75N dispensation” because of

the “X7M-721->DAN”

argument

(Rav Moshe)
()

lives, but rather, on the
“XTIM-7A1->DN" argument
which still applies.

considered a 71

after the townspeople

*Rav Nochum Partzovitz attributes this approach to 11901 in Sanhedrin 74b (see p. 34, Reference 2).

46




Appendix B: Rashi’s View of the N7 "X Logic in the “Coerced Murder” Case, as Explained by Rav Moshe Feinstein

7. Perhaps the reason Rav Moshe offers a different explanation (to permit 777°0%) than that advanced by the

717 >707, is because he understands from >"@1 that the 17 of 212> PX) 3771 is not based on any uncertainty

about the relative worth of the respective lives, but rather, on the inapplicability of the “0i72 “m-

dispensation” to 07 NJ°0W, due to the “XTM-T7A1-"N7N” argument. Therefore, even though the fugitive

without escape capability’ will certainly be killed if the townspeople remain passive, the “N777-733-"n0”

argument and thus, the inapplicability of the “0i12 "mi-dispensation”, will still remain true, as discussed above

in paragraph 3 (p. 44). Although the 710X of 77°01 may be less 2117 (severe) than the T10°R of MX7N XY,
Rav Moshe states that the “X7M-T731->NN” argument, and thus, the 17 of 112¥° PX1 3777 applies even to

indirectly causing someone’s death (such as removing a ladder needed to rescue a person trapped in a pit;

see Supplement 2, p. 88), which certainly would also include 117°07%. The 11”2 (authored by Rav Yoel Sirkes;

Source B-3) appears to take a similar approach to answer the question of the 7730n 703 on ¥P% ¥.

Therefore, Rav Moshe understands that the sole reason for the 7n°7 to hand over the ‘fugitive without

escape capability’ is the 9717 7.

Source B-4: The 1172 answers the 711 N0’s question regarding the fugitive without escape capability’:

The 1772 addresses the question of the 711 A0 (Supplemental Source 8b,
p. 56): Why does ¥°P% W1 prohibit handing over the fugitive without escape
capability’ if he is not 1N° 2N “The logic of NN XN does not apply since

the designated fugitive will be killed along with everyone else”?

(The 11”2 answers): This is not a difficulty since the primary reason for the
N1 OR7 logic is as > W7 (Source B-1, p. 43) explains: “[If & would kill 8 to
save himself], since a Jew (f8) will be killed and the 71X1 will be violated, why
should it be acceptable in the eyes of Hashem that you (&) should violate the
MXN? Why should your (a’s) blood be more precious to Him than the blood of
this person (8)?” Therefore, [if the fugitive is not 1N 2°°1], all of [the

townspeople] should be killed so that the 111X1 will not be abrogated.

However, if he is 1N 27, he caused [the danger] for himself and therefore,
his blood is on his head. We should not become ensnared because of his blood

and it is permitted to hand him over. We do not describe this as [a situation]
where the 11X is abrogated [if we hand him over] since he himself abrogated

this f11X¥7 through his actions, whereby he caused the death for himself.

2 12°0 (M) (772) wIn N2 n"w

QYT PV RDITT RN RAVY ,ROWP R
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1V 2% 717 7702 XN 3001 PR
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,7PWDIY 073 VIPRT 0% 2M1IT XD DA
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DT MR O D02 RP O ITRT TR0
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8.  With this same reasoning, Rav Moshe would maintain that, even if by some Halachic “gauge”, one could

assess that B’s level of life is definitively lower than a’s level of life, the 17 of 12> %X 3777° would remain in

force since the “XT1-721-°07N” reasoning, and thus, the inapplicability of the “0f2 >M-dispensation”, would

still hold true. However, according to first opinion mentioned in the ;711° 11°27 7°17N and presumably the
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Appendix B: Rashi’s View of the N7 "X Logic in the “Coerced Murder” Case, as Explained by Rav Moshe Feinstein

T17 701, since the N°11 "R7 logic is operative only if we are concerned that f’s life may be more valuable

than a’s life, if we are certain that the opposite is true, the N°I1 X7 logic, and thus, the 77 of 12Y° YR 2777,

may not apply. Killing an unborn fetus or a 11970 (person with only transient life remaining, due to an illness

or injury) is not subject to capital punishment, whereas killing a 22 (person with normal life expectancy)

incurs capital punishment. According to those who understand that the 77 of 112y YX1 3777 is based on the

uncertainty about whose life is more valuable, if § is an unborn fetus or a 719°71 and the hooligan threatens a

to either kill 8 or be killed, perhaps a would be permitted to kill B to save his own life since here it is known

that a’s life is “more valuable”. However, if the "7 of 1123 YX1 37771° is based on the inapplicability of the

“0i2 "m-dispensation”, this Halacha would still be in effect (i.e., & would be prohibited to kill 8) even though

a Halachic “gauge” tells us that a’s life is at a higher level than B’s life.

a.

The 71171 NN states that in the fugitive case, if a 7197V was in the town, the townspeople would be
permitted to hand him over even if the hooligans did not single anyone out, “because the logic of why do
you presume that your blood is more red etc. (N°117 °X71) does not apply since certainly the townspeople’s

blood is more red” (Supplement 1, Source 3, p. 52). This position is also stated by the " Xn.

By contrast, regarding the ‘non-emerged fetus’, Rav Moshe describes, “the advantage that the mother
has over the fetus, that she is a complete W51 while he is not yet a complete W51,” which is based on
“the fact that one does not incur capital liability (for killing an unborn fetus)” (Source 17, p. 21).
Nonetheless, Rav Moshe does not say that the 17 to kill the ‘non-emerged fetus’ (to save his mother)
is because the N1 X7 logic does not apply. If not for the 717 17, the 17 of M12Y> XY 3777° would
have prohibited saving the mother at the fetus’ expense, per Rav Moshe’s understanding of the 0"2m9
(Supplement 2, pp. 63-66). Similarly, Rav Shach writes (explaining the same 0”217), “Even though
killing the mother is subject to the death penalty whereas killing a ‘non-emerged fetus’ is not,
nonetheless, since feticide is included under the °¥7 0K (prohibition against murder), both the
fetus and mother are equal with regard to the 7°X7 MOR and thus, the X120 of N°11 XM would
apply” (Supplement 4, pp. 95). Even though Rav Shach explicitly states, “the blood of a born person is
redder than the blood of an unborn person because the murder of a born person is punishable by death
whereas the murder of an unborn person is not,” he still believes that the logic of N°117 °X» would have

prohibited killing the ‘non-emerged fetus’ if not for the 7717 17, which aligns with Rav Moshe’s

understanding.

Moreover, Rav Moshe states, “it is obvious that we would apply the "7 of 112v> PR 3777 if hooligans
attempt to coerce a DV to kill a 719°70,” even though murdering a healthy person is punishable by the
death penalty while murdering a 119°70 is not (ibid). The '] 12°0 ,X1°1N 7717°2 Y711 DY takes the
same position. Thus, Rav Moshe’s position is consistent that the 7°7 of 712¥° 9X1 377 is fundamentally
unrelated to the relative worth of the respective lives, but rather, on the inapplicability of the “0r2 M-

dispensation”, in accordance with >"7’s explanation.
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Appendix B: Rashi’s View of the N7 "X Logic in the “Coerced Murder” Case, as Explained by Rav Moshe Feinstein

9. In asimilar way, Rav Shmuel Rozovsky, based on the commentary of Rav Chaim Soloveitchik on the 0”219,

explains "1 (in 2’17109, Source B-4) that the meaning of the D117 "X7M logic is: Since the lives of & and B are

equal and one life will be lost in any event, therefore, the imperative of saving a’s life (i.e., a‘s W51 mMp’o

imperative) cannot permit the 10°X of XN XY (i.e., the “0772 *M-dispensation” does not exist in this case).

This is because the entire purpose of the “0712 *M-dispensation” is to save Jewish lives and here, a Jewish

life (B) will be lost through the very transgression (see Source B-5).

Source B-5: >"W7’s explanation of the N°T1 °RA logic: Inapplicability of the “0f2 >M-dispensation”:

DT ONNA 1577 .27V 79 77 2°hod A

[727 responds to & who asked if he may kill 8 to save himself]: “You are
coming to ask [if you may kill B8] because you know that no 71¥7 stands
in the way of W91 Mp?°D. Therefore, you believe that this [7110°R against

murder] should also be pushed aside because of your W51 m1j2°0.”

TNRY 197 ROR ,70 5V DRWOY 7R 2190 med
TNR 201 WH1 MU0 Y192 NTAW TN PRY VI
W1 MpPPD 107 TN 1T AW

[However, this premise is untrue because] this [[17°2Y of XN N’?] is unlike

other MM°1Y, since one life will be lost in any event.

IND W DWPR 91T, NNV IRWD T T PR
W51 TN

And the 77N only permitted pushing aside a X7 [based on the “O72 M-

dispensation”] because of the preciousness of a Jewish life.

2197 ROR XA DR MATY 77°00 KD 770
PR W wo1 nan

But, here [if you kill 8], an 11772¥ will be transgressed and a life will be lost.

OTI2R WHIY NPWYI 7772V IR

Who says that your (@’s) life is more precious to Hashem than f8’s life?

Maybe f8’s life is more precious to Him?

SWn N 2PN 2199 172030 WO AR N
? PHy 9B 72020 1 YW X972 T

And consequently, an 17°2Y will be transgressed and a life will be lost.

SOTI2R WHI DMWY 7772V RN

Source B-6: Rav Shmuel Rozovsky: *"¥9 and the 0”217 understand that there is no W51 M2 imperative (for

saving a's life) in the “coerced murder” case.

The following is not the explanation of the N°T17 X7 logic: Due to
the equivalence between the respective W51 M0 imperatives [i.e.,
the imperative of saving the lives] of & and B, therefore, & must
remain passive [so as not to actively push aside s W51 Mp°D
imperative]. Rather, the explanation [of the NI X7 logic] is:
Since a’s life and B life are equal and one of them will die in any
event, the imperative of saving &’s life cannot generate any
dispensation [to transgress XN N’?] since his friend (B) will be
killed through [the transgression]. This is because the entire reason
for the WDl Mj?*D-dispensation (i.e., the “O72 *M-dispensation”) is

so that a Jewish life will be saved.
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Appendix B: Rashi’s View of the N7 "X Logic in the “Coerced Murder” Case, as Explained by Rav Moshe Feinstein

10. The 7N 7DD (Supplemental Source 8b, p. 56) suggests that according to WP W1 (who prohibits handing

over the “fugitive” unless he is deserving of death), 7”111 had a tradition for the 77 of 212¥> 2R 3777 by
murder and therefore, even if the N1 *87 logic does not apply, this Halacha remains in force. 2”11 merely
attributed a reason based on the X720 of N1 XM where applicable, but this is not the primary reason.
Perhaps, we can explain the 7713Wn n02 based on Rav Shmuel Rozovsky’s explanation, as follows: 2”11 had a
tradition that the Torah’s words, “0i12 °mM”, i.e., the dispensation to transgress prohibitions to preserve life,
were never intended for the 70X of XN XY, based on the presumption that all lives are equal (i.e., the
N1 X7 logic) and thus, the purpose of “0i12 °M”, saving life, cannot be fulfilled by violating this 710°X.
From the perspective of this logic alone, however, killing the fugitive who is doomed to die anyway, could be
considered a fulfillment of the purpose of “0n2 *M”, since it will save lives who were not doomed to die.
Nonetheless, once we have determined that the “072 >M” directive was not stated for the 70X of

%90 XY, the N°11 °X7 logic is not used as a gauge to determine in which cases the 17 of 2y YR 37
applies or not. In any situation where the T10°X of XN XY will be violated, there is no “072 -
dispensation” and thus, the %7 of 112¥° YR 371> remains in force even if the N°11 °Xn logic is inapplicable.
This may be further explained through the {131° 11°27 >7°1%N (Source B-7) who explain that > understands
that our basic belief (i.e., our default position) is that the 1°7 of 212¥° %X 3171 should apply to all N11%7, until
the Torah stated “0772 " to allow transgressing N171°2Y to preserve life. The X720 of N°117 X7 reveals that

the Torah’s words “Q72 >M” were never intended for the 0°X of XN XY, because the very result of a’s

self-preservation act, i.e., ending B life, violates the entire purpose of “0i12 °1”. Therefore, even if the

X720 of D117 "X does not apply in certain cases, it is irrelevant since we merely needed the X720 to reveal

that the Torah deemed the 710X of 7¥N XY ineligible for the “Q772 *M-dispensation”, and thus, it reverts

back to the default position of 12¥> 9X1 3777, regardless of the unique circumstances of a given case.

Source B-7: The 17117 11°27 >7°2%10 explain >"WA’s understanding of the meaning of N°I1 X7 (refer to Source B-2, p. 45):

"1 explains [how the reason of NI XN determines that] & may not
kill B: Our basic belief is that [in the absence of a dispensation], we must be
killed to avoid transgressing any 111%1. However, the Torah advocated [on
behalf of Jewish life], stating “0i12 111", teaching that we should live rather
than die through the NMX¥7, and thus, 5 taught that, except for three
sins, we transgress all N17°2Y to preserve life. And now that the hooligans
order @, “kill your friend (8),” there is no [possibility to fulfill the intent of]
“0m2 m”, since the dead person is before us (i.e., by killing 8, the result of
a’s self-preservation act is death itself). Therefore, [since “0f2 >M11” cannot

be applied to 7¥N N’?], we revert to the [default] basic belief that we must

be killed rather than transgress any 11¥n.
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Appendix C: Medical Facts Relevant to Multifetal Pregnancies and Multifetal Reduction

Adverse outcomes associated with multifetal pregnancies (from: Stone J and Berkowitz RL, Seminars in
Perinatology, volume 19: pp. 363-374, 1995):

Morbidity (major illness or disability) and mortality associated with multifetal pregnancies increase

with increasing numbers of fetuses. Many adverse outcomes are the consequence of preterm birth:

v" 11 percent of twins, more than one-third of all triplets, and more than two-thirds of all
quadruplets and higher order multiples were delivered very preterm (<32 weeks of gestation),

compared with less than 2 percent of singletons.

v' Early mortality (death from 20 weeks of gestation through the first year of life) was 4.8 percent
for twins, 8.6 percent for triplets, 10.8 percent for quadruplets, and 28.9 percent for

quintuplets.

The two most serious risks of multifetal pregnancies are: (1) loss of the pregnancy and (2) preterm
birth, with its potential sequelae including perinatal mortality (i.e., death within the first week after
birth), respiratory and gastrointestinal complications, infection and long-term neurologic

impairment.

Prevalence of cerebral palsy ranges from 1.6 to 2.3 per 1000 surviving infants in singletons, 7 to 12

per 1000 surviving infants in twins, and 28 to 45 per 1000 surviving infants in triplets.

Goals and clinical effects of multifetal pregnancy reduction:

The goal of MPR is to reduce the risk of adverse outcomes in survivors of multifetal pregnancies by
decreasing the number of fetuses in utero, since the risk of complications is proportional to the

number of fetuses.

Reducing pregnancies with three or more fetuses to a twin pregnancy results in fewer pregnancy

losses, fewer preterm births and fewer postnatal infant deaths than in non-reduced pregnancies.

See table below for summary of the effects of fetal reduction on decreasing the rate of spontaneous
pregnancy loss (from: Evans M, Andriole S and Britt D, Fetal Diagnosis and Therapy, volume 35:
pp. 69-82, 2014):

Type of Pregnancy Spontaneous Pregnancy Loss Rates (%)

(starting # of fetuses)

Without fetal reduction

With fetal reduction

Quintuplet (5) 50 10
Quadruplet (4) 25 5.5
Triplet (3) 15 3.8
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Appendix D: %91 °191 W51 1°MT 1°R: Rav Moshe Feinstein’s Explanation of Rashi

Note: The following discussion is based on > (Source D-1) in the Gemara Sanhedrin (72b) which discusses the

fetus whose head has emerged (the ‘partially-emerged fetus’) in the Mishna Ohalot (see Section III,

pp. 7-8). This Mishna is the source of the “W91 °197 W51 M7 1°R” ruling (henceforth abbreviated as:

“PMT 1°R”), translated as, “we may not push aside one life on account of (i.e., to save) another life”.

1.  >"WA (Source D-1) asks the following question concerning the Mishna’s 1°717 1°X ruling in the ‘partially-emerged

fetus’ case: Why were the townspeople in the 132 72 YW (abbreviated as: “2.2.W") episode permitted to push

aside 2.2.’s life to save their own lives? "7 provides two answers, based on the statements of i17173° °27 and

NYAW 527 in the Tosefta Terumot (Section V, pp. 9-10): (1) In the 2.2.% episode, everyone (including 2.2.W)

inevitably would have been killed if they did not hand 2.2.% over since he had no avenue of escape (i.e., he was

a ‘fugitive without escape capability’). Therefore, they were permitted to hand him over. However, if 2.2.% had

the ability to escape, handing him over (717°07%) would have been forbidden.

(2) 2.2.W revolted against the kingdom of 72177 717 and thus, was deserving of the death penalty.

Source D-1: "7 in Sanhedrin 72b: 1) Status of ‘non-emerged fetus’ vs. the ‘partially-emerged fetus’;

2) How does the "122 12 yaWw-episode differ from the ‘partially-emerged fetus’ case?

This is referring to a woman who is having difficulty giving birth and her life is
endangered. The first section of the Mishna states that the midwife extends
her hand, cuts him and removes him limb-by-limb. As long as the fetus has not
emerged into the air of the world, he is not a W51 and it is permitted to kill him
to save his mother. However, once his head has emerged, we may not touch
him (i.e., we do not intervene) to kill him since he is [legally] considered a born
person and we may not push aside one life on account of another life. One
may ask that in the 2.2.W episode, where (Shmuel Il 20 states) “His head shall
be thrown to you," they pushed aside one life (i.e., 2.2.W’s life) on account of

other lives (i.e., the townspeople’s lives)?

Answer: The 2.2.% episode has two unique distinctions from the ‘partially-
emerged fetus’ case:

(1) There, even if they did not hand him (i.e., 2.2.%) over, he would have been

killed in the city when 2XY> would capture it and they (i.e., the townspeople)

would have been killed along with him. But if he could have been saved (i.e., if

he could escape), even though the townspeople would consequently be killed,

they would not have been permitted to hand him over to save themselves.
(2) Another answer is: [They were permitted to hand over 2.2.%] because he

revolted against the kingdom. So it is explained in the XN201N.
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[Heaven is pursuing] the mother.
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Appendix D: %91 °191 W51 1°MT 1°R: Rav Moshe Feinstein’s Explanation of Rashi

The first answer mentioned in >"¥7 was previously discussed (see cross-references below). Two approaches were

presented to explain the permissibility (7N°77) to hand over a ‘fugitive without escape capability’:

A. The 717 >7017 (Section V-2; pp. 11-12) understands the TN°71 to hand over a ‘fugitive without escape
capability’ through the prism of the “N>11 °X7 logic” which is the basis of the obligation to sacrifice one’s
life rather than commit murder (described as: “12¥° YX) A777°”; see “coerced murder” case, Section II-1;
pp. 2-5). In the ‘fugitive without escape capability’ case, the N1 X7 logic is inapplicable because the
fugitive will be killed whether he is handed over or not. Therefore, the prohibition against 717°07 is pushed

aside for the sake of the townspeople’s W91 MP°D (imperative to save an endangered life).

B. Rav Moshe Feinstein (“Rav Moshe”) explains that the N7 to hand over a fugitive without escape
capability’ is based on the 7717 7 which sanctions killing a pursuer (7717) to save the life of the pursued
person (A771). This understanding is based on the following premises established by Rav Moshe:

(1) The 7717 7°T applies even in the absence of any volition to harm (i.e., an unintentional 717);

(2) The fugitive and townspeople are engaged in mutual (bidirectional) pursuit after each other; and

(3) The fugitive only has potential for V¥ 1, i.e., temporary life extension until the hooligans destroy the
entire city, if he is not handed over. Therefore, the pursuit of the fugitive after the townspeople is
greater than their pursuit after him since he pursues after their 321V 17 (normal life expectancy),
while they only pursue after his 7Y% 1. Consequently, the fugitive is deemed the “definitive 717”

Accordingly, although the fugitive has no intention to harm the townspeople, the 1717 7>7 authorizes them

to push aside his life to save their own lives (see Sections VI, 1-4, pp. 14-15 and VI-7 & 8, pp. 20-23).

Rav Shmuel Rozovsky (“Rav Shmuel”; Source D-2) asks, why did >”%7 develop his question about the 2.2.%
episode based on the Mishna’s 1’1117 X ruling in the ‘partially-emerged fetus’ case. Even without this Mishna,
the 2.2.% episode poses a difficulty, “It is obvious that we cannot kill one person to save another person?” The
“obvious” aspect to Rav Shmuel’s question may be: Why did >"%7 need the Mishna’s 1’7117 1°R ruling to prompt
him to ask about the 2.2.% episode? *"7 could have asked the same question by invoking the N1 X1 logic:
Just as the N°11 X7 logic prohibits killing one person to save another in the “coerced murder” case, it should
also prohibit handing 2.2.% over to save the townspeople? Rav Shmuel offers the following answer: Without
the Mishna’s ruling of 1°M7 R, we would have assumed that the /717 3>7 applies even to an unintentional
7717, and this was the basis for the townspeople’s N1 to hand 2.2.% over. However, once the Mishna ruled
1"MT PR in the ‘partially-emerged fetus’ case, it is evident that the {717 17 does not apply to an unintentional
A717 per the Gemara’s statement, {12 *D77 Rp R>AWn (“she is pursued from Heaven”; Source 8, p. 8) which is
interpreted by Rav Shmuel that the fetus is not deemed a 717 because he lacks volition to harm. Accordingly,
P was troubled, why was the 2.2.% episode treated differently than the ‘partially-emerged fetus’ case? In
both cases there is no volition to harm and thus, the 1717 1°7 should not apply to either case? Rav Shmuel
explains >"7’s first answer in the same manner as the 717 >7017. Since everyone would be killed even if they did

not hand 2.2.% over, the N°I1 X7 logic did not apply and therefore, it was permitted to hand him over to save

the townspeople.
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Appendix D: %91 °191 W51 1°MT 1°R: Rav Moshe Feinstein’s Explanation of Rashi

Source D-2: Rav Shmuel Rozovsky’s explanation of >*¥7 (Source D-1):

Regarding the Mishna’s statement, “If his head has emerged, we may not

touch him because we may not push aside one life on account of another

life,“ >"W" wrote, “In the 2.2.W episode, why did they push aside one life on

account of another life? There, even if they did not hand him over, he
would have been killed along with the people in the city when 2R
captured it.” This appears difficult — why was >"?7’s difficulty [with the
2.1.% episode] based on the Mishna’s statement, W51 3197 W91 1PMT PR,
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regarding the ‘partially-emerged fetus’? Even without this Mishna, the RAX WP WY TRYAT I AWR TR
2.2.W episode is difficult to explain — it is obvious that we cannot kill one TR 757 12 PYA PR IWKRI RYW 1292 1107
person to save another person? Perforce, the 2.2.% episode is different 1°N°1NN RA XD XM ,WD1 °19n wH1 1PMT
[than the “coerced murder” case] because everyone (including 2.2.%) RUOWHD K717 9792 J2 yawT Wy W01 TR AW

would be killed in any event [even if they refused to hand him over].

Accordingly, why was [the 2.2.% episode] more difficult [for W7 to

reconcile] with the Mishna [than with the “coerced murder” case]?
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To understand >"W¥7, [at first glance], we might have understood [the 2.2.% episode as
follows]: When a person is designated (i.e., “hand him over or else everyone will be
killed”), he has the status of a §717. Although he is considered a complete D1IR (victim
of circumstance) since Heaven, rather than the fugitive, caused the threat [to the
townspeople], nonetheless, the fugitive can be [legally defined as] a §717. (Thus, we
might have assumed that 2.2.% was classified as a §717). However, after the Mishna

taught us (based on the Gemara’s answer, “712 D77 RP X’WN”), that the 9717 PPTis

not applied when the pursuit has come “from Heaven” (i.e., the fetus is a complete
D1IX, without volition to harm), the 2.2.% episode was difficult [for > to reconcile -

why was it permitted to hand 2.2.% over?]
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This is the question that >’" answers [by creating a distinction, i.e., the 2.2.%
episode] is unlike [the Mishna’s case of 1’1117 1°R] because everyone would be killed if
they did not hand 2.2.% over to [2RYY’s army]. Accordingly, the N7 X7 logic did not
apply, as the WN A0 said in the name of the 7"M7 (Supplemental Source 8b, p. 56),
and therefore it was permissible to hand him over for the sake of the townspeople’s
ol MpP°D. (However, in the Mishna’s /M7 PR case, the N1 XA logic applies
because the ‘partially-emerged fetus’ could be saved if we remain passive, and thus,

we may not push aside his life even for his mother’s 51 Mj?>D).
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Appendix D: %91 °191 W51 1°MT 1°R: Rav Moshe Feinstein’s Explanation of Rashi

Thus, according to Rav Shmuel, the 717 1°7 is inapplicable in any of the fetus and fugitive cases because the
“pursuer” lacks volition to harm. The reason for the distinction in Halacha between the ‘partially-emerged fetus’

case (in which we must remain passive) and the ‘fugitive without escape capability’ (who we may actively hand
over) is that the N1 XM logic applies to the former but not to the latter. Furthermore, according to

Rav Shmuel’s explanation, the Gemara’s statement, % 9971 NP R, does not come to elucidate the
Mishna’s 1"MT 1°X ruling, but rather, 19 %977 K W7 is a separate concept. The 1’7 "X ruling works
through the N°T1 XA logic (Why do you presume that the mother’s blood is redder than the fetus’ blood?),
whereas 717 9977 R XMW1 is the reason why the 717 17 is not applied, i.e., because the fetus lacks volition to
harm. Accordingly, >"%7’s question was not by prompted by the Mishna’s 17 1°X ruling, but rather, by the
Gemara’s 172 97 NP RN statement which precludes applying the 1717 1°7 in cases of unintentional pursuit.

However, Rav Moshe understands the ;1% 77 NP X0WnN concept differently than Rav Shmuel. Rather than
saying the 5717 7°7 does not apply to an unintentional 9717, Rav Moshe explains that 717 077 X XWA means

that both the ‘partially-emerged fetus’ and his mother are equal participants in an impasse in which each one’s
survival is dependent on the other’s demise, thus rendering both of them mutually equal (bidirectional) pursuers

after each other (Source D-3). Since we have no basis to declare the fetus’ pursuit after his mother greater than

her pursuit after him, we cannot apply the 7717 1°7 to kill the ‘partially-emerged fetus’ and consequently, we

must remain passive (see Sections VI-5 & 6, pp. 16-19 and VI-8a&b, pp. 20-21).

According to Rav Moshe, the 717 1°T would apply to an unintentional 717 if he is considered the “definitive

A717” (or, the greater 7717), as opposed to a situation where the opposing parties (e.g., fetus vs. mother, or

fugitive vs. townspeople) are mutually equal pursuers. If there is mutually equal pursuit, e.g., in the ‘partially-
emerged fetus’ and the ‘fugitive with escape capability’ cases, the 717 977 NP RN concept dictates that the

A717 1°7 cannot be applied since there is no “definitive §717”. However, in the ‘non-emerged fetus’ and ‘fugitive

without escape capability’ cases, the mutual pursuit is not equal; the fetus and fugitive are each deemed the
“definitive f717” in their respective cases. The ‘non-emerged fetus’ pursues after his mother’s complete ¥/53,
while she only pursues after his incomplete 1. Similarly, the fugitive without escape capability’ pursues after
the townspeople’s 3?1V *°11, while they only pursue after his 9% 1. Therefore, the 1717 1°7 will permit

feticide and 117°07 in the ‘hon-emerged fetus’ and ‘fugitive without escape capability’ cases, respectively. Based

on Rav Moshe’s explanation, the following two observations may be made:

A. The Mishna’s 1’7 X principle is not a separate concept from the Gemara’s statement, 277 Xp RWn»
9. Rather, W1 >197 o3 1"MT PR provides the reason we must remain passive, i.e., because both the
‘partially-emerged fetus’ and his mother have an identical “&’91 level”. The Gemara’s statement,

172 %977 R X°AWn provides further explanation of the Mishna’s 1"M7 "R ruling, i.e., the fact that the
emerging fetus and his mother have an identical “@91 level”, in turn, determines that their mutual pursuit
is equal and thus, the 717 7 cannot be applied (i.e., there is no “definitive 7717”; see Source D-3 to see
how Rav Moshe understands the phrase, “717 077 X R1W7”, denotes mutually equal pursuit).
Accordingly, "%7’s question was indeed prompted by the Mishna’s 1°MM7T 1°X principle which is the
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operative ruling that precludes applying 717 17 in cases of mutually equal pursuit, and 277 X XWnN

119 is merely an elucidation of this concept.

B. The rule of 1’7 1°X works outside the purview of the standard the N°17 °X7 logic which dictates the 1°7
of 2Y° YR A777° in the “coerced murder” case. The N1 X7 logic alone would not have prevented us
from killing the fetus to save his mother since the N7 "X7 logic never prevents us from killing a 717 to
save the ) 771. The only reason we rule 1°M7 1°X in the ‘partially-emerged fetus’ case is because both
parties are mutually equal pursuers due to their identical “w91 level”, and therefore, the 717 °T cannot
be applied. Consequently, Rav Moshe would not agree with Rav Shmuel’s explanation of "%7’s question
since (according to Rav Moshe), 1°M17 1°R merely limits the applicability of the 717 T to cases where
there is a “definitive T17” (i.e., the pursuit of one 717 is greater than the pursuit of the opposing 7717),

but certainly the Mishna does not preclude applying the {717 7°7 to unintentional pursuit in general.

7. It appears that Rav Shmuel’s difficulty with >”%7’s question about the 2.2.% episode, would not present the
same difficulty to Rav Moshe. Since the 717 1°7 can apply to an unintentional 717 (according to Rav Moshe),
"W certainly understood that the handover of 2.2.% was sanctioned because of his status as a 717.
Therefore, the N°117 >X7 logic would not prevent handing over 2.2.% just as the D717 °RA logic never prevents us
from killing a 717. Thus, >"27 could not have invoked the N°T1 >X7 logic to question the townspeople’s
decision to hand over 2.2.%. Only after the Mishna qualified the 1717 1°7, i.e., it is inapplicable to the ‘partially-
emerged fetus’ case because it is a case of mutually equal pursuit, "7 then questioned why the 2.2.% episode
was treated differently since it also appears to be a case of mutually equal pursuit. >"7’s first answer, which is
the position of 717177° °27 in the Tosefta, explains that 2.2.W was a ‘fugitive without escape capability’ and

therefore, the mutual pursuit was not equal, thus, distinguishing the 2.1.% episode from the ‘partially-emerged

fetus’ case where the mutual pursuit is equal.

Source D-3: Rav Moshe explains the Gemara’s 117 977 X XU statement and *"W7’s understanding of
WH1 151 WHI PPIT 1°X: (See Supplement 2, pp. 65-66, for more extensive excerpts).

| have written that 172 977 X X°AWn does not mean that the fetusisnota | :'2 NIX ‘B0 11°0 2”17 LOWH W OWA NI

AT17. Rather, this statement indicates that both the mother and the QYD WK 79 2571 K XOMWH QYL SNaND T

‘partially-emerged fetus’ are considered [equal] 29717 ... [The Gemara’s
. DIIW AT 22wAT ROR AT IRW 110
expression, 12 977 Xj? XWn denotes that] it was arranged by Heaven
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born alive, his mother will die and conversely, [only] if the fetus will be ST 791 ROWDY AWK NVAN T T91WIT 1w
dismembered, his mother will live. Therefore, we remain passive after his PIOIA 799990 . AWK TN PR PR KW
head emerges since both are equally [engaged in] pursuit. ... Therefore,
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"7 only wrote that the ‘non-emerged fetus’ is not a 91 [but did not
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write, “and consequently, feticide is a less severe prohibition (than murder), 7T P WA PN . AT NN
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[The reason "1 stated the ‘non-emerged fetus’ is not a W91 was to contrast
this case with the ‘partially-emerged fetus’ case]. Since the 7IWN’s sole basis
to prohibit killing the ‘partially-emerged fetus’ to save his mother is because
of W91 191 W91 1PMT X, this implies that one could have rationalized a
N1 to kill the ‘partially-emerged fetus’ due to his status as a 7717 [after his
mother]. However, this logic would also apply for the mother, i.e., she is
considered a NDT17 after the fetus, because this pursuit situation is a result
of Heaven arranging that both parties cannot survive (i.e., their respective
survivals are mutually exclusive). Accordingly, his pursuit [after her, which is
manifested by the fact that] if the fetus will emerge alive, his mother will not
live, cannot serve as a basis to choose that she should live and he should be
killed, because they are both equally [engaged in] pursuit. Accordingly, prior
to the emergence of the fetus’ head, since he is not yet a [complete] ¥'93, we
push aside his life because their respective pursuits are not equal, i.e., the
fetus alone pursues after the mother’s advantage (i.e., the ‘Wdl-differential’)
that she is a [complete] ¥21 while he is not. This is the reason it is permitted
... It follows that >"%1 also

to kill the ‘non-emerged fetus’ to save his mother

believes [the AT17 1°7 is the basis for killing the ‘non-emerged fetus’].
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8. Y"W’s question about the 2.2.% episode is in the paragraph with the 17”7 (heading) of “YWX7 X¥>” (Source D-1).

The 177 of paragraph of "% that follows immediately afterward is “1% 977 R X2Wn”. In the first

paragraph, WX KXY 7”7 >"WA raised the question about the 2.2.W episode immediately after discussing the

"7 X principle in the ‘partially-emerged fetus’ case. It would, therefore, appear that >"¥7’s question was

prompted by the 1°1117 1°R ruling. According to Rav Shmuel, the Mishna’s 1°1117 X ruling posed no difficulty to

>"WA. Rather, >"¥7’s question was only prompted after the Gemara’s statement, 112 *977 R R>Wn, which

disallows the 717 1°7 in cases of unintentional pursuit. Rav Shmuel’s approach appears difficult to fit into the

order of >"W7’s presentation. However, according to Rav Moshe’s approach, the logical flow in > appears

more cogent since *"7’s question was prompted by the 1°7117 1°R rule which disallows the 717 7>7 in cases of

equal pursuit and 177 7 NP X7 is merely an elucidation of that rule.

9. Rav Shmuel explained >’ first answer to mean that 2.2.% s inability to escape rendered the N1 X7 logic

inapplicable. Perhaps the reason Rav Moshe did not explain >”%7’s answer in this way is because Rav Moshe

understands that the N7 °X7 logic is linked to the “RXT1-721-N7N" (“two vs. one”) argument of W7 (which

renders the “052 “M-dispensation” inapplicable to murder; see Appendix B, #1, pp. 43-44). Although 2.2.W

would be killed even if he was not handed over, the “X77-731->NN" argument and thus, the N°T7 X7 logic, may

nonetheless apply (according to Rav Moshe) regardless of the survivability of the situation.
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Appendix D: %91 °191 W51 1°MT 1°R: Rav Moshe Feinstein’s Explanation of Rashi

"W (Source D-1), when discussing the ‘non-emerged fetus’, states: “As long as the fetus has not emerged into the

air of the world, he is not a 91 and it is permitted to kill him to save his mother.” Previously, two interpretations

of »"W"’s statement were presented (see cross-references below):

A.

The 02°Y N°RM 19D (¥"”10) and the T11°7 NMA (Section V-1, p. 11) interpret °"W7’s statement, “he is not a
51", to mean that the ‘non-emerged fetus’ is not deemed a life; consequently, feticide is not considered

murder (i.e., it is not a transgression of XN RY). The ‘partially-emerged fetus’, on the other hand, is deemed

a life and therefore, killing him is a transgression of murder. Accordingly, the operative Halachic determinant
whether or not to rescue the mother at the fetus’ expense, is: Does the 1°7 of M2Y° SR 3777 apply or not?

The 7°7 of M2V SR 3771 applies to the transgression of murder; therefore, killing the ‘partially-emerged fetus’
is prohibited even to save the mother, and this is the very intent of the Mishna’s 7°717 1°X statement.

However, since killing the ‘non-emerged fetus’ is not a transgression of murder (according to these opinions),
the 7°7 of M2¥° XY 3777 does not apply; consequently, feticide is permitted for the mother’s

W1 MP°D just as nearly all prohibitions are pushed aside for W91 M°0. According to this approach, the
guestion that Rav Shmuel raised on "7 would pose a difficulty. If the effective difference between the
‘non-emerged fetus’ and the ‘partially-emerged fetus’ is whether the 1°7 of 12¥° YX) 1171 applies or not, why
was ""7’s question about the 2.2.W% episode prompted by the Mishna’s ‘partially-emerged fetus’ case; his

question would fit more logically in the Sugya (Talmudic discussion) of 212¥> DX 3771 (Sanhedrin 74a-b)?

However, Rav Moshe maintains that an unborn fetus is deemed a Halachic life (Section VI-1-6, pp. 14-17).
Consequently, if not for his status as a 717, it would have been forbidden to kill the ‘non-emerged fetus’ even
for his mother’s W91 M?°D. According to Rav Moshe, the intent of >"7’s statement, “he is not a ¥d1”, is to
contrast the “Wo1l-level” of the ‘non-emerged fetus’ with the “Wd1-level” of the ‘partially-emerged fetus’. In the
‘non-emerged fetus’ case, the mutual pursuit is not equal because the fetus only has a “incomplete 51" while
his mother has a “complete ¥91” (Source D-3). Therefore, the fetus is considered the “definitive 717” and the
717 1°7 is applied to kill him. By contrast, in the ‘partially-emerged fetus’ case, both the fetus and his mother
have a “complete ¥91” level; therefore, the mutual pursuit is equal. Since there is no “definitive 1717”, the
A7 1T is not applied. (Note: The Gemara only discussed the ‘partially-emerged fetus’ case to explain why the
A717 1°7 is not applied, but never mentioned the ‘non-emerged fetus’ case. Therefore, based on Rav Moshe’s
explanation, | would suggest that >"W7’s purpose for mentioning the ‘non-emerged fetus’ case is to define the
“definitive 717" criterion for applying the 1717 1°7 in cases of mutual pursuit, thereby laying the logical

foundation why the 717 1°7 is not applied in the ‘partially-emerged fetus’ case).

It is noteworthy that the X217 (Source D-4) explains the concept, “the fetus is not a ¥/91“, which was written by

other Rishonim including the 77217 (on Mesechet Niddah 44b), as follows: When we are deliberating whether to

refrain from saving the mother’s life because of the 7°717 1°X principle, we say that the ‘non-emerged fetus’ is not

deemed a ¥/DJ, and therefore his life is pushed aside to save his mother. Similarly, we say that, “the fetus is not a

91", to exempt one who kills him from capital punishment. This explanation is consistent with the approach of
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Rav Moshe, i.e., the “WD1-level” of the ‘non-emerged fetus’ is lower than that of his mother, since killing the former

does not invoke capital punishment while killing the latter is punishable by death.

12. According to Rav Moshe’s approach, >"%7’s question on the 2.2.% episode was indeed prompted by the Mishna’s

1117 X ruling because this precisely is the source that precludes applying the 717 1°7 in cases of mutually

equal pursuit. "W, therefore, questioned why the 2.2.% episode, which appeared to also be a mutually equal

pursuit situation, was treated differently than the ‘partially-emerged fetus’ case. Thus, according to Rav Moshe’s

understanding, the logical flow of >"¥7’s arguments appears more precise than according to the commentaries

who interpret > to mean that a fetus has no life.

Source D-4: Mishna, Gemara and Ritvah, Tractate Niddah 43b-44b

A one-day old baby boy ... inherits and bequeaths and one who kills him is

liable (i.e., he incurs capital punishment).
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And one kills who him is liable: Because it is written “If a man kills any human
being, he shall be put to death” (Vayikra 24: 17) — this teaches us that the

murder of any victim, even of a minor, is liable to capital punishment.
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The explanation is that even a one-day old child is considered a W21 (i.e., in
reference to Vayikra 24:17: “One who strikes any person, ‘W91 2, shall be put to

death”). N1DDIN ask: From here, it appears that a fetus is not considered a 21

[since killing someone prior to his birth does not incur capital punishment].

Similar inferences are deduced from: 1) One who hits a pregnant woman causing
her to miscarry, only pays monetary restitution for the fetus based on the sale value
of maidservant; 2) From [the Mishna recorded in] Sanhedrin, “If a woman is having a
difficult childbirth, we cut out the fetus limb by limb. If his head has emerged, we do

not touch him because one life is not pushed aside on account of another life.”

Thus, we see that a fetus is not considered a W93, since:
1) There is no capital murder punishment for killing a fetus prior to birth; and

2) The ‘non-emerged fetus’ does not qualify as “one life on account of another life”.

If so, why do we say in Erchin (7a-b), “If a woman sat on the birthstool and died on

Shabbat, we bring a knife [through the public domain, violating Shabbat] to cut her
open and extricate the fetus (i.e., to save his life).” If the fetus is not deemed a W93,

why are we permitted to violate the Shabbat for his W91 mjp>5?

MHOIN answer, when we say “the fetus is not a W91”, this is [intended] so that [we
will not] sentence one who kills a fetus [to capital punishment] or [so that we not]
protect the fetus’ life at the expense of his mother’s life. However, with regard to
[violating] Shabbat to save the fetus’ life, he is legally treated as a W91. This is
because [the derivation to permit violating Shabbat for W91 M?°9], “Violate one

Shabbat so that he will observe many Shabbatot,” also applies to a fetus.
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