The Agunah Crisis: What, If
ST M Anything, Can Be Done? Is

I S a Prenuptial Agreement
Halachically Condoned?

Show# 7 | January 24™ 2015

PRENUPTIAL AGREEMENTS
T 'O T77 [n'0 'V NID'IA TV AN YNV [N7IY

.01IX7 NNIT AT 'K ,N¥Y DX ,|N' NIDW X ;0IIRT NNIT X' K7W 0TI 17 N 1Y 0a N7 2van yvawl ox
,0IX "N X7 ,wNar X7 DX NI03j 1"y 72 DX 7aN .(A"y? 'O "KINn '709) WIAT7 |7 727 DX TN NINT NN
v .(D'709] DW P"MNNA NIN 21 NMIYN 0WA M) WA X271 nioaga N7 D1 ANX 12T 102 A7RT AINKNn

.01 N NUD7I N7NNDYT7 WINYT 2101, (K" 1WIN NAIWNA DW) XA 'RNDA 17'9X |"1mnn

L "0 DY NMIYN 'NNO

NYIYN 02 N NIOIZA XY |MAI01 NIOIZA [M'NNNN? Ml 711 2"IN 'o2 and .a"nda 17'9X |"y'ann w'I
ANIANN [9IN2 NIYYYT 17'ORI 'UIN1AN NYY'Y INXY ONP'Y NYRI UK |2 W |'WIVYI MI7N NIYY7 K"
IN MWK T2 XY 2"NN' 72520 11"DT DY IXIANN T190 'MON 'YIVY 1T XNDNOK A 7 "o n'na
7"10 2NN INNVS' YA DRY 1TA) 1AYNN' INRD IX QUKD WIAY K7 DR QR "2INT 9782 INK TA)
INIX 190 OXY 1N X'2NY Y 2WIN 'IYN] INIAND NYIyN 02 1N K7T 'RTEYIA'WD 12NN IR ["0I9WDI
[N 1YY INIRN 17'¥071 1" Y TV INIR 201 NI¥N N'Ya NYNI9T 2mMd Ny (122 19137 NN "TAy 0NaTa
TAYNA "N NWURNTYWIRNN DIIPN WY (I WD 2 KON IRYT 770 T X7 W'Y 1D nwiyn 0a nin X7 VA
AITN' 752N NIYIA'WD 1AINA IMIX MIV9NY 0" 72177 N¥N X7 NWRN DX 'RTIAL Y NINA ['701VWD TNX
D 'UNN 037N 17N N N'¥R "0 NN IRIAND 0"pnn NITNYT 715 1Y ININA |'70IVWIT 17W 97NN 1
U'y DINN 7D Nmy 0" van 7w 'wintnan v awsna 011 NIYYY 710" AT [DIXAT AR DINX
DI'N IXYI NRITA 17 D' 7Y IRY' KDL 1WA K7 DX QX "T' DYynl Unyun nwuxn v URn?
022 017N N7INWD P NWIYN VA 1'RI DAI'NN 702 2"INN KINEAQT 70 AN NYIMY I WA X7nni

['RT DRI NYIYA 02 1N 01T 70T NY'T IN7T DW TIYV ANdI :7"dy 775 VA 17N 0N |'KY KD D"'KWn



D'¥N DI'X TANY NYWYN NNl 'UNAN 0'P77 X1'ARP KX IR 7020w 11D 0170 D2 1N yIane |*721o¢
IN DT 72 2017 *715* T 20 'K W27 NXN 1'RY IR VINN 17'9X |1 NWIYA VA XINY DNNIXRE VAN 72777
NXY 2"NNNWD 3"X AW ¥IA7 X'XT [I'D MI7 'R DY'T 07 'Wiyn 02D INT JNYK YIA IR 01N N
'NINN 027 XN 1D 0P nwynnl 702 'RINNT 19102 0YR7 KURY 'RINY MT 'UNAN 'RIND KE'vn
NIN "MMNX XKN7' 'RINNE TR 70 2A'NNY 'RIN 7Y 2% MT X7 07 1K DTT AW wa7 X' RNT 9D
yip N7 wviar X795 0172 XY 2'"NNN DX DINK .WIA' K7WD 0177 1 X2 X7 2I'NNT XD D"Rwn
AI'N RNT AW IWN2' DX "OX 017N 2A"'NNI [ATN N2YWD R7'NN NTN N2WW TV ¥Ia7 NXY X721 0NN
AN D97Y7 INIX |'912) "IN 01PN |*TD 1WaIM? |'215' 7"an "N WA K71 nTh y1anwd qo'n 7n 0370

TV 710 Y"awnn w'nd nwiyn 0a 1IN X7 121NN 10907 wianwdl
T 9'WO 77 |N'0 DIA' NID7A ITYN AN X"'M

NYUTIPN XNN X7 D27 1nimn 197 719N DRY 7190 'KIN2 NINNT71E WTR?7 nim DR 17 ' DR UTpnnl

("2 ""~xinn)
To see the |'KIW'Q 'NIN |'X 01V} click here
(1o ,n') NN nWNO |"anNN

D' 0DT? D ,0MN 0 2T AT Y2V 1MY'Y DN DDMY DNING Awn 2'Wn - DR WNT? DYn YR R D
NYUAT' KR N7 D ,0NT TAR'Y NN DY TINTE DNY7IN 7y 779007 YR winT? nyn 7R KA D 197 0N
127 D'N7R WNT? IND72 UKD X DD 78w 0197 (0 0 X'YW) TNRY 1IN D'RIN DY 1YWY L,
OX YT MY 99on'w (D N 2"n) DT 7NN D'NRN NKRT INIRA D NIR DWATE D1 ,ARND TV Nd71
N'N' D L,0ONIK UDIY IRY TIVI ,OY 'MYI'DY 10D ,(2D DD N'UKXIL) ‘N DR WNT? 1701 D1L,IN79N nynw)
1D 710921 (I'MNIN DRI D'N7RN PN DR D07 '"MYTINE,NNIN DNIK 70 IR TV MUOYI X X2 12T 0nY
ANIXANE NIND 'S 7Y NPT AWK TN DX D7 YTINE - DNIMN DRE D'PNN IR ONNR DN
NN D'A7RN PN DR MYTIAE IARY DN 02 17 DTN .DIXNAE DINN D701, TRN ANR DY'NTNY
NIX DN XIN NYY' K7 AWK NR ,0WY1 NIXNA DNIX DNNNYIEL,TRA DNIR 'NTNY7 ,NXY N1 0Al.MMNIm
0VOYNN 12T NN TID D,V D'USIY 17 D'V LINYT A1 WX |2 'MOUOYI NTNXK TWUX UOYN] 72X .|'TN
N'2N7 ,0Y2 D'WAN DNVIY NWN OY I'N D YITAN LNR KWL Y7V 707 on' 37 2o D0 noane
N DM2T) NN MIWNA R 271 L,17RD D'USIYA DY DNA NN L,LOYNN 12T DWA17I1 197 D'YanIn

NN NXYN NRYT DL, INDQ DT DTRY )X 'RIE.0D'0AYY DNoIvI (10



A TNy 7 9T Xy'¥n X221 ndon *711 Tin'n

N2 ,0'7IN PR 0T - 1D7* (AWK) ,0'ToN NI7'NA IT - )NTN DX ,0N"N N AT - ON7 DY TN 901' 21 'INT

TN NMIYN D197 IT - [IYY' UK L|'TN DT - NYyYNN DX L,NAP IT -
X UNIY 0"an7 nixnn 190% |"anan nnawn

nd771 [1I - 27 NIX] AND NNX2 WY NIXA R'DY 1DITA ND7NM 1780 NIXNY RN Nn7nn pa 7ax
NUIO N2 NNKRY NN DTN NNKR DIXAL 0210 P27 072X DN17 D' IAR7 DNy w1a7n%1 1m1m
YITPN INKR ND77 DTRY 17 QWO'R DI D71 DI'AZR ™ MNXR 2T 'RN X11N N2 XN Y R (KT
AN NIN N2 WITEn NN DNy wan ANk QX 0NNy v XN N2 wimpn nn X7R RIN N2
NIN N2 YITEN NN 0NN RPN ANKR X 0NN AR KD N2 YITEn NN 0YIn 1p2 DR QX 0710
193 ' 2 NINTAZ "N NIXA NIN 2IN1.DINA [XIA1 DNIX X'NIN KON .0™7AK DNIN ANK X D'72X DNIN
TINT 7921 NN .'121 DINTY DN NNXR R DINY XN N2 WITEn AN W' XR2anir1Ta Nd7nt g RNt an'7oe
7V nnn' N7 3N .011uN 'Y IR NINTARY 1My WD KAl DN M MINR W ANK 1IW72 nixnn
NNXIINI .M 'YN W7D 17 WON NIDZAN 7521 NIRTN NIXNA M501 'Y [IW70 WON RIN .NID7NN w2
[7T2 TONN NI7'N2d N2NIY 721 0'0101 0N 1IN W17 NanrI 77521 0N 070N NI7Ma 17X DWW Nt ‘DA
D TIY 'MYT 'D%1 .NRN DY TON 7127 X'N NNK NIXA 700 NAON'W DN AT RN 17'2 220 172D '97 NI'NI
I'N'Y 0ON7 UNT 71U DNIR YITING 17'K2 1120 nwn? NN DINTR DIYN DIXA DIY N7 X 'R
["TN1 NIMIYINN 10YNAN' D2 D NIYAIE DI7W DINKE DANR 0N PYW? 1D TN NIXAN 178 071
NNTNY N DI7WA XK' MIpNn 7Y 0Th Oyn 75 DAl 'R INXYN AT DY 702 0r05wn? D10 X7 0nna
M 'Rl YT NIZTAD I0YNAN' D DA N2 D NINA N NINIR ITN?'Y IWNDI 0NN DA IT DNY7 DTN

JIXNN (AN IT XK'WY

N TINY N9 7T XY'¥N X212 Ndon 722 Tin'n

,NNI'MYX] NYAY 107 MNKREL.RI9¥] YaYI L KNT'N] DY - Y 107N N7y 7ap Mot ranan i nk
NN7N2 K777 2'TR DI KNI'NT XKNOD MY DN T XM 112WN 1My NN 20 2T AN .XIN9¥] NI
N7 1wl N7 0 0 1ayn DR 17'oN1 ,X00N Y 10 7MYT XNYY XN AT DN DLt
NANNA - [IYAY 272 ATY7R 10 17'RT 20T 9TV IVAY 1201 ATYIR AT M0t LN 17'9KR1 LKA NN
K72y RINNT ?X'N 'NNINQ DYy T2V 070 nwyn T 901 IR nwyn YT 7Y - 10T L1090 Nanknl INA
Z'RIN INK NIND )O7 .27 0 KL RPELNT D910 N'WNMYY KN ITR N0INYY N7 10nn K 1INT
N'TY NN ,XN 20T DMK XYW K7 DINCTNRAF - D70 nwyn T 291110 02y 1IN - o X7 X1
DNM - DNYAL 7'RIN AR .'YYNn 72 2V 1'MNl 2 L INaY 07 K LING KW XPI KNYIDTD 1A

.y



N1 [N'0 LOWN |YIN QOI' N1

N7 2T INIMD MKT XN 21D |7 XNURT 2279 R (PN 2T D) RTINA XMIWNN ANDW RN
N7T 22 7Y QX NN 2NN INMI 'A™MI N NIYN D727 DY N'0IXK 2RI 'MT AN XPT DNN IRY 1T
AIY7 07N D1'R1ENANNYT NIDAN ONIR 'PON1 7'RIN P01 INA INT0AIXR 2AXRT 1770 ['T 1A 'R MT aqn!
172'7 17'RD 1IN DN DIYNL TIY DN7M7 21IW7 D7 1N XY 0NN IRYT 1N2TA AR 7Y Ty ontm?
21 7PNl N INT0AIN 2AR PN TV DNAY AIW7 Dt 1 X7 770 0N 1 K v nimwn T
17 (M1 2 OX K7X PNl NA K7 'KRTE7 KA7'0p X7 'REIT YR Y7 |D NI 0IXNWIT INK Y2 YIN7 Nk
K72 QR KT IN'Y YT 1Y 17 [N ATEININYT XN XKINY X7R 017D 1100 Y2 0IXN |'RWD 72X 0T
WP 110N YAN'Y X712 12007 X2 D' 0IXN NANNY NPoINY |1 NIN'TA 'MW DN DIl Apnl dna 0T
N2 N'DONT RTED0'" 70T 75 KT (I'D RKNTIN2 NN'TAA 72X 2701 NAL YRR XY ATIO N NTI
17 (M X7W 1" PNl Nna X7 70'971 17 11N X7 DX D2N'Y 17 DTAN1 YR 1200 YA T2V R9X In°
N7 AYWOIRT RO 1NN XPIT MT 2 D XX N'0AIX QAR 1INl WNA RIT 2K DT ni7 Tyl .omT
D71¥7 PN 19" vyt v wy 17 Dpnwn nyw XNWAT A"YRT RINR RN NN7 a2y 7apmt
NNIYRY NN'TA MY (120 17 DT XKW 72K 1mi na X7 mT 2 X977 P01 nvanm? nmyT
N2 N'01IN QAR P71 NYANMT7 AMYTR P'on K7 DN DN AT MIR M 73 DTN 0YPNNY Qvin

X"2wnn MaT 9901 NTY AW9NI 0T NN K72 Nl

TP |N'O T 770 1TV [AX NWN NNAX N"' 1Y

JNI09 VA NN QDY K7 TN T2 INID' DXY D'RINN T0WA 9'0INY [y

™ ,I"N T T2 IR 'RIYIN MNR DX DD [IY7 D'RINN 10w 9'0IN7 121 OX N"ND N7XY 12T
IT NO0IN T 7u1 2"y 2179 T"an NIX' 12 TWKD L172777 210N K7 UKL [MIVD VA [N'M 2dY' X7 7van

T"an7 0TTYN Y INTXY DIRDYN INTND!

NN DR'Y 110 7aKR 1A' 7200 n7'YN? N7YIN W DA .AYivn 02 DY X7 VAN NIM DT 2T N90IN

1'Nn 0Nt ninni n,‘n'mn'? DNA' DT 'KINY DALV T¥N WINT7 W' DX 20'1 DYDY DNl |hnn

J"OWITS YN LI "Nl



Alternatives to Cattle Prods:
In Search of a Solution to the Aguna
Problem

In October 2013, the media was awash with reports of the arrest of three promi-
nent Tri-State area rabbis who allegedly ran a violent “divorce business,” taking
large sums of money from women seeking release from their marriages. The
rabbis hired thugs who employed numerous kinds of brutal methods to force
recalcitrant husbands to consent to give their wives a halachic divorce. An FBI
agent cited by news outlets described the alleged “use of ‘tough guys’ who utilize
electric cattle prods, karate, handcufts and place plastic bags over the heads of
husbands” This discovery, along with the embarrassing and highly-publicized
battle between a young husband and wife from prestigious families, the latter of
which took her fight for a gef to a New York tabloid,! has drawn a great deal of
attention to the vexing problem of agunos — women who are divorced in every
practical sense but not in a halachic sense, and are thus unable to remarry.

The core of the aguna problem is the rule that a get must be delivered by the
husband to the wife willingly. Not only must the husband perform the act of
handing the wife a get, or commission an agent to do so, but he must have made
a willed decision to divorce his wife in order for the divorce to be halachically
valid. This gives spiteful and greedy husbands a powerful weapon to use against
their estranged wives, either as sheer vengeance or to force the wives” hands in
their battles over custody or assets. The aguna problem has been a source of
great pain for the women effected (and their children), as well as a source of
embarrassment for the Orthodox Jewish world.

This paper will first address the conceptual underpinnings of this issue by
exploring the relevant halachic sources and trying to define more precisely the
kind of consent required for a get to be valid. The second section will focus on
the practical strategies that have been formulated to help address this problem,
as well as possible alternatives.

1. Doree Lewack, “An Orthodox Woman’s 3-Year Divorce Fight,” The New York Post
(November 4, 2013).
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196 HEADLINES: HALACHIC DEBATES OF CURRENT EVENTS

Part 1: Background

L. 121892 R5R WIRD W RY

The Mishna in Gittin (88b) establishes that a nwiyn va — a “coerced get” — is
valid, but the Gemara there clarifies that this ruling refers only to situations of
1T, cases in which a husband is halachically required to divorce his wife (such
as if she becomes forbidden to him or if he has certain physical defects?). In all
other situations, however, a coerced get is invalid, and hence a get given under
coercion does not terminate the marriage.

In the beginning of Hilchos Geirushin, the Rambam lists the various condi-
tions that must be met for a get to be valid, including mx1a XO% V&N VI ROV
— that a man must give the divorce willingly. As the source for this halacha,
the Rambam cites the Torah’s discussion of gittin in Sefer Devarim (24), where
it speaks (in verse 1) of a husband divorcing his wife because “she does not find
favor in his eyes” — »ryan x¥nn 8% ox m. On this basis, the Rambam asserts,
the Sages understood that a get must be given willingly and not under coercion.

The Rashbam (commentary to Bava Basra 48a) points to a different word in
that same verse — 100 (“he shall give [the writ of divorce]”), which implies that
the get is given wholeheartedly and not under duress.

Regardless, the question arises as to why an exception is made in the case of
17, in which a husband is halachically obligated to divorce and the beis din is
authorized to undertake coercive measures to force him to give his wife a get.
Why is a get given under such circumstances valid, whereas in all other cases a
coerced get is invalid?

The answer is alluded to by the Gemara in Bava Basra (48a) in the course
of its discussion of financial transactions made under coercion. In this context,
the Gemara cites a beraysa that states regarding a recalcitrant husband, pan
IR DX IR TY Imr — “He is coerced until he says, T want” When a husband
refuses to give a get that he is required to give, he is forced by the authorities
into expressing his consent, such that the divorce is given willingly. The Gemara
initially proposes viewing this technique as a model for property transactions as
well, such that we may infer from this halacha that if a person is forced to sell
something, the sale is valid. But the Gemara then distinguishes between the two
cases, noting, “Perhaps that situation [of a required divorce] is different, because
it is a mitzva to heed the words of the Sages.” In other words, coercion is effective
only in the context of a husband who refuses to give a halachically-required
get because once he is coerced, we can assume he gives the get wholeheartedly,

2. See Mishna, Kesubos 77a.
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in light of the halachic requirement he thereby fulfills. Thus, even if in general
a legal act performed under coercion cannot be viewed as having been done
willingly, such an act will be valid when it constitutes a mitzva, as the individual
can be presumed to willingly want to perform the act.

The Rambam explains this concept more fully in a celebrated passage in
Hilchos Geirushin (2:20):

991 HRIW YV PT A — WY NIRT RO NVR DR WY MR PO NN PTIY N
901 RY 10D ..AWI VI RINT 03N 2INI7 7R 1T IIRW TY MR 7790 707 9321 mIpn
IRV 72T MVYY PNTI PNYIV MY RHR ,ONR PINIR PRY ...DIR RIN INW — T VI
5029 PIN 1IN ITPNW N HAR ;1N IR 1INV TY NNY N 1D, MWYY AN 11 27N
ORY I2TN PNINMIW TP IR IMYYY 1N 12T DWYY TY 1IN ,NPIY MYYY IR ,MxN
YN NPT INGY DIR RIN RHR NN DRR T PR — IMOYH

95 MWYYY RIN X ,IRIVIND NPNY DRI RINY INRND — WY NI IPRY "M 78
%17 10K IR WYY TY NINW 71721 .39pNW RIN 1R ;MDY 10 pRann nnienn
ANRTY WA I20 - IR

If the law requires forcing one to divorce his wife and he did not want
to divorce, the Jewish court — in any place and at any time — beats
him until he says, “I want,” and he writes the get, and the get is valid...
And why is this gef not invalid, as he [the husband] is under coercion?
...Because we do not say he was coerced unless he was pressured and
pressed to do something which he is not required to do by Torah law,
such as someone who was beaten until he sold or gave [his property].
But if one’s evil inclination overcame him to neglect a mitzva or commit
a sin, and he is beaten until he did the proper thing which he is required
to do or until he distanced himself from that which is forbidden to do,
he is not considered coerced in this regard, as it was he who had coerced
himself through his evil character trait.

Therefore, one who does not wish to divorce — since he wants to be
part of [the Nation of ] Israel, he wants to do all the mitzvos and distance
himself from sins, and it is his evil inclination that has overcome him.
And once he was beaten to the point where his evil inclination was
weakened and he said, “I want,” he has divorced willingly.

According to the Rambam, being forced to perform a mitzva does not fall under
the halachic definition of “coercion” because the true desire of any Jew who
“wants to be part of the Nation of Israel” is to obey Halacha. Thus, when the
beis din applies coercive measures, they are not forcing the husband to give a
get, but rather eliminating the “evil inclination” which is forcing the husband
not to give a get. When no mitzva is involved, however, an act performed under
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coercion is invalid, as it is not done wholeheartedly. Hence, in cases in which
the husband is not halachically required to grant his wife a divorce, a get given
under coercion is invalid.

Underlying the Rambam’s comments is a subtle but crucial distinction
between 1xa (will or desire) and nnoon (consent). The Rambam rules, based
on the Gemara, that it is not sufficient for the husband to give the get; he must
want to give the gef — »x n¥1 row 7v. This is in contrast to the Rambam’s cor-
responding ruling in Hilchos Mechira (10:1) regarding one who is coerced to sell
something. The Rambam there writes that even if physical force is applied until
the person agrees, the sale is valid, nipm 03 yonx nanw — he makes the decision
to sell as a result of the pressure applied. In the case of a get, the husband must
announce "R ¥, expressing his desire to give a get. Moreover, as mentioned, a
get given under such circumstances is valid only when it is halachically required,
as we may then presume a desire on the part of the husband to grant the divorce
in fulfillment of the divine command. In clear contradistinction, a forced sale
is valid even if no mitzva is involved and even without a declaration of »x nxn.
This is because the transfer of property requires only the individual’s consent,
whereas divorce requires the husband’s will. It is not sufficient for him to agree
to divorce; he must wish to divorce. This clarification is made by the Nesivos
(205:1),® as explained and developed more fully by the Zecher Yitzchak (23).

This distinction explains why, as mentioned earlier, the Rambam and
Rashbam cite textual sources for the requirement that a get be given willingly.
At first glance, one might have thought that this requirement stems from the
general requirement of nyT mny — definitive consent — that applies to all
transactions. Clearly, gittin require the husband’s consent no less than the pur-
chase or sale or property, and one might have thus wondered why the Rambam
and Rashbam found it necessary to identify a specific Biblical source for the
requirement that a get be given willingly. In light of the distinction noted by the
Nesivos, the answer is clear. These Rishonim enlisted a Scriptural source for the
requirement that is unique to gittin and extends beyond the standard require-
ments of consent that apply to financial transactions. If not for this source, we
would have required only that a husband agree to grant the divorce; this source
establishes the additional provision of 11¥7, which requires that the husband
want to grant the divorce, beyond his consent to do so.*

3. 'The Nesivos’ formulation is: 217 117w 117p2 8Y NPINTIRTI RYR...292 187 7PDW O3 1Y 02T
031 9”RWN 171,

4. Curiously, the Rashbam, commenting on the Gemara’s discussion in Bava Basra (1 n"1
IR X171 IROY), writes that in the case of a transaction as well, the sale is valid only once
the owner expresses his willingness to sell by declaring »» n¥17, in seeming opposition to
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II. Defining onx and ¥y

Having established the need for 11¥7 as a prerequisite for a valid divorce, we turn
our attention to the question with which poskim have wrestled throughout the
centuries: how precisely do we define this term? Which factors motivating a
husband to divorce his wife can be considered ¥ — his willed decision — and
which are regarded as onx (duress)?

It seems clear that the definition of vnx extends beyond physical force. The
Rambam (Hilchos Mechira 10:4), based on the Gemara (Bava Basra 40a), writes
explicitly that forcing one’s hand through financial threats also qualifies as onx.
He cites the Gemara’s example of a person who leased property for three years
and then threatened to destroy the lease contract and claim ownership over
the land if the owner did not sell it to him.> If the owner sells the field due to
the threat, this situation is treated as onx, such that a xy1in (formal disclaimer)
issued before the sale is effective in nullifying the transaction. Applying this
rule to divorce, which requires ¥, a get given in response to financial threats
would be considered a nwiyn va — a get given under duress — and thus would
not be valid.®

The more complex question that arises relates to the category of mwa1T Xonx
— self-imposed pressure. The Gemara mentions this term in the discussion cited
above concerning a sale made under coercion. After citing Rav Huna’s ruling
that such a sale is valid, the Gemara initially explains this ruling as based on
the fact that any time a person sells his possession, he is “coerced” to do so by
the need for money. Since all sales are driven by a compelling need, the Gemara
reasons, if a person is forced to sell his property, the sale is similarly valid.” But

the distinction drawn by the Nesivos. It is unclear, however, whether the Rashbam made
this comment in reference to the final halacha or only in the context of the Gemara’s
initial suggestion that the validity of a sale made under coercion is inferred from the
validity of a get given under coercion — a suggestion which the Gemara ultimately
rejects. A full discussion of the Rashbam’s comments lies beyond the scope of this essay.

We should also note that the Rashba (Kiddushin s0a) appears to take a much different
view, stating that according to the Gemara’s conclusion in Bava Basra, a get given under
coercion is valid just as a sale made under coercion is legally binding. See Shiurei Rav
Baruch Ber and Dibberos Moshe, Bava Basra, vol. 1, 41:1.

5. One who can prove that he has resided on a piece of property for three years is the
presumed owner until it can be proven otherwise, so after three years of leasing, the
tenant was able to threaten a claim of ownership.

6. Below, however, we will see that some question this assumption that a get given under
financial duress constitutes a nwiyn va.

7. A number of Acharonim question the Gemaras initial suggestion, noting the obvious
difference between the motivation to sell and the sale itself. Even if one is driven to sell
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the Gemara then dismisses this argument, distinguishing between self-imposed
duress and external pressure. When a person feels pressured for cash and is thus
driven to liquidate assets, this “coercion” is self-imposed due to his desire or
need for money. Such pressure does not qualify as onx, and thus cannot serve as
a precedent for the validity of transactions made in response to external threats
and coercive measures imposed by others.

The concept of mwarT xonx comes into sharper focus in light of an important
passage in the Beis Yosef (C.M. 205) concerning land given as a bribe to escape
execution. The Mishna and Gemara in Gittin (55b) discuss the tragic situation
of npipo, when governments encouraged, and at times even required, their
citizens to kill Jews, and Jews would offer their property to bribe the execution-
ers and save their lives. The Gemara writes that such gifts are legally binding;
the Jew cannot later claim that the transfer was made under duress, because 2ax
2pm I PonR — “As a result of his duress, he resolves himself to transfer [the
property].” Several Rishonim question this halacha, noting that the Gemara in
Bava Basra validates only sales made under duress (pannvon), but not gifts.®
The Rashba explains, Ty onYymb% 21w onpn orry 1»In? mabnn omr npam »Rin
— “[The gift is legally binding] because the government condemned them all
to be killed, and they have no hope of ever returning to their property again.”
According to the Rashba, the situation described in the Gemara, in which the
Jews were condemned to die, marks an exception to the rule, as given the dire
circumstances, the landowners were fully prepared to relinquish their property
to save their lives.?

his belongings by force of circumstance, he obviously makes a willed decision to go
through with the transaction, which is far different than being physically coerced to
sell property that he does not wish to sell. In light of the Nesivos’ remarks, however, the
explanation becomes clear. The Gemara at this stage speaks of 17¥1 and seeks to prove
that a sale is valid even if one does not truly want to sell the item in question. (A similar
explanation is given by Rav Moshe Feinstein in Dibberos Moshe, cited above, note 4.)

8. Rashi, commenting on the Gemara’s discussion (ymYop> n”1), makes reference to the
Gemara’s ruling in Bava Basra concerning sales made under coercion as the basis for
the validity of the transfer of property to the 1p»apro. Rabbi Akiva Eiger, in his com-
mentary to the Mishna, notes that Rashi appears to equate sales with gifts in this regard,
in contrast to the Rashba. See Rav Moshe Feinstein’s discussion of Rashi’s comments in
Dibberos Moshe (cited above, note 4).

9. See also Meiri and Ritva, who explain similarly. The Mordechai (394) appears to suggest
a much different answer. Citing Rabbenu Tam, he writes, 89 T 1v3..00219 !n7 ®nYn RNT
1DV YPIPN 720217 XY 1IN0 NPIPPON PRI MT Y VP RNYT 2anon YpIp MY 2. According
to the Mordechai, when a person is condemned to die and he gives his property in
exchange for his life, this transaction qualifies as a “sale,” as the owner receives some-
thing — his life — in return for the property. Therefore, the transfer of property is legally
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The Beis Yosef similarly suggests distinguishing between a threat to life and
other forms of pressure, but he then questions this answer, noting the Gemara’s
comments in Kesuvos (33b) that physical suffering is worse than death. If the
threat of death suffices to lead one to wholeheartedly relinquish his property,
then certainly such a decision made in the face of physical torture should also
be legally binding.'

The Beis Yosef therefore proposes a different solution," drawing a fundamen-
tal distinction between one who offers property in exchange for his life and one
who is forcibly coerced to surrender property. The situation described in Gittin,
the Beis Yosef explains, is one in which the Jews were condemned to death due
to their faith, not in an effort to seize their property. It is the Jew himself who
initiates the offer of property in exchange for the right to live,'* and when one
initiates such an offer, his intent is indeed to legally transfer the property in
question. In Bava Basra, however, the Gemara speaks of a case in which one is
approached by a person seeking something in his possession and pressures him
to relinquish it. It is the oppressor who initiates the demand for the property
in question, and the Gemara establishes that under such circumstances, the
transfer is legally binding only if the owner receives something in exchange.
Otherwise, he has no intention to relinquish ownership over the item.

The Beis Yosef here establishes an important rule relevant to the definitions of
onk and iy, stating that a legal act taken at a person’s own initiative is binding

binding just as a sale made under duress. However, a number of Acharonim understand
the Mordechai’s comments differently. See Mishneh Le-Melech (Hilchos Mechira 10:1),
who understands the Mordechai as referring to the Rashba’s answer, and Rav Elchanan
Wasserman (Kovetz Shiurim, Bava Basra 201), who understands that the Mordechai
refers to the second answer given by the Beis Yosef.

10. Curiously, the Beis Yosef also raises a second objection, noting that no Rishonim draw
such a distinction between a threat to life and other forms of coercion, despite the fact
that, as mentioned above, the Rashba and others indeed make this precise point.

11. Surprisingly, the Nesivos (205:8) understands the Beis Yosefs answer as intended to
explain the Rashba’s comments. It seems quite clear, however, that this is an entirely
different approach to answering the question.

12. It should be noted that the Ramban, in his commentary to Gittin, cites from the
Yerushalmi a different account of the npapro decrees, according to which the plan was
indeed to confiscate the Jews’ property. The Beis Yosef clearly works off the assumption
that the decree was to have the Jews killed and they would try saving their lives by
offering their property as a bribe. The Ramban takes an entirely different approach
to the Gemara’s discussion, claiming that the surrender of lands during this period
of persecution was legally binding only as a temporary, extraordinary measure (»an
oo np'n), and does not reflect the standard rules governing transactions made under
duress. (The Meiri also accepts the version that the goal of the 1p>7p>0 was to confiscate
the Jews’ property: 78799 mypIpn DIRY M3 DIR...RIN NP0 )
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even if it was taken to save himself from harm. Since he initiated the act and it
was not forced upon him by someone else, he is considered to have performed
the act with nx3, even if the initiative was taken in response to adversity. This
theory is likely rooted in the Gemara’s comment in Bava Basra concerning sales.
All sales are made under “duress,” by force of circumstance, and yet they are
valid because they result from mwai7 xonr — the person’s initiative taken to
improve his condition. No one forces him to sell his property, but he makes
this decision to meet his current need for money. The Beis Yosef extends this
basic principle to surrendering property. As long as no pressure was applied
specifically with regard to the property, if the person initiated the surrender of
property to escape adversity, the gift is legally binding.

We find different reactions among the Acharonim to the Beis Yosefs theory.
The Chasam Sofer, in his commentary to Gittin, speaks in praise of the Beis
Yosef's distinction (“o»n mpo% »12719 "N n"nam”), whereas the Chazon Ish (E.H.
99:6) claims that the Beis Yosef did not draw this distinction as a definitive hala-
chic ruling. The Chazon Ish notes that, as mentioned, other Rishonim explain
the halacha regarding the npapro differently, and he adds that if it is evident that
the property is given under duress, it should make no difference who initiated
the transfer.®

IT1. The Attitude of the Poskim Toward Various Forms of
Pressure

With this background, let us now turn our attention to the particular situation
of a get given by a husband under pressure. The Shulchan Aruch and Rama (E.H.
134:4) address a number of different scenarios in which a husband grants his
wife a divorce in order to avoid the adverse consequences of withholding a get:

Vow

The Gemara in Gittin (46b) establishes that if one vows to abstain from all fruits
in the world if he does not divorce his wife, and he indeed gives her a get, the
get is valid, even though he was forced to give the get to avoid coming under
his vow. The halachic authorities debate the question of whether this ruling
would also apply if the husband vowed directly to give a get. The Rama cites
the Ritva as ruling that such a get is valid, since the husband initiated the vow
and was not coerced to give a get. Although he gives the divorce only by force
of his vow, the divorce is nevertheless valid since the pressure to divorce was

13. We will see below that the Toras Gittin accepts the Beis Yosef's distinction as halachically
authoritative, whereas others dispute his ruling.
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self-imposed. Others, however, disagree, distinguishing between this vow and
the vow described by the Gemara. In the case discussed by the Gemara, as the
Beis Yosef explains, the husband is not forced to give the get; rather, he makes
the decision to give the get instead of being compelled to abstain from eating
fruit. This is quite different from a vow to divorce, whereby the husband is under
direct pressure to divorce by force of a vow. Accordingly, the Shulchan Aruch
rules that the husband must first have the vow annulled before granting the
divorce, but the Rama adds that if the get was given in fulfillment of the vow, it
is valid."*

Escrow

The Shulchan Aruch rules that a husband may place a sum of money into escrow
(m21y), entrusting it with a third party who is authorized to keep the money
until the divorce is given, whereupon the third party will return it to the hus-
band. The get which is given is valid, the Shulchan Aruch rules, “because this
does not resemble coercion.” It seems that since the money had already been
given and the husband merely chooses whether or not to retrieve it, we do not
consider him under coercion to deliver the get. The Rama applies this ruling to
a 71p nYap, a situation in which the husband had made a formal act (such as a
handshake) expressing his commitment to grant the divorce.

Self-Imposed Penalties

Different opinions exist regarding the validity of a get given under the pressure
of self-imposed penalties. The Beis Yosef (134) cites a responsum of Rav Maimon
Noar concerning the case of a man who committed himself to pay an exorbitant
sum of money to the local authorities if he remarried his wife and did not then
divorce. Rav Maimon rules that if the husband ultimately grants a divorce, the
divorce is valid, despite the fact it was given to avoid a severe penalty, since
the penalty was self-imposed and reflected the husband’s desire to divorce. He
writes:

IR WIIN RINY JAT DIV 193 3T PR MWVWYH 1R RINY NN INRY 27N RINY AT PTIA
NYNNN PN INNT ITY DNIR 7Y M RY TOY RY DR APTNNY 1T PRY 79 HY GRI WNN
JONR DY NN RYY WY INRY PINY IRVY IR AVPYY DIPNT WIIN RIN IR 0N

In this case, in which he obligated himself to do what he wants to do,

14. The Pischei Teshuva (134:8) records an interesting debate among the poskim as to
whether, according to the first view, beis din can force the husband to divorce his wife
in order to fulfill his vow.
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this is not coercion, for when he divorces, he divorces of his own voli-
tion. And even though he is unable to remarry her [and stay married]
without losing [money], this is not “duress,” for this was his will from
the outset — to divorce her, and he divorces her out of his own will. The
penalty he imposed was willingly done to incentivize himself to divorce,
and this is not coercion.

According to Rav Maimon, a self-imposed penalty reflects the will of the hus-
band. Thus, even if he divorces to avoid the penalty, this is nevertheless precisely
what he wanted — to pressure himself to grant the divorce — and this qualifies
as X,

The Beis Yosef then proceeds to cite the view taken by the Rashba in one
of his responsa (4:40). The Rashba addresses the case of a man who made an
agreement with his wife’s relatives that he would divorce her at a certain time
or else incur a very large penalty. In the interim, the man retracted his consent
and refused to divorce. The wife’s relatives warned him that they would demand
the stipulated sum, and he then went to the local authorities to try to absolve
himself of the penalty. When he saw that he would have no way of avoiding the
penalty, he divorced his wife. The Rashba ruled that this constitutes a nwyn v,
and the divorce is invalid. According to the Rashba, then, even self-imposed
pressure constitutes coercion and renders the get a nviyn va.1°

The Rama (134:4) rules that in the case of a self-imposed penalty, the husband

15. The Rashba’s ruling seems difficult to understand in light of the Gemara’s ruling regard-
ing a vow to abstain from fruit, which does not invalidate the get even though it is given
to avoid this self-imposed penalty. Possibly, one could distinguish between a penalty
that requires a payment, the specter of which is regarded as coercive force, and a penalty
requiring abstention, which may be seen as a choice the husband must make, as opposed
to coercion.

In truth, however, as noted by the Aruch Ha-Shulchan (E.H. 134:23,26), the Rashba
and Rav Maimon Naor might not be in disagreement at all. Rav Maimon accepts the
get given to avoid the self-imposed penalty because all along the husband’s desire was to
divorce. In the case addressed by the Rashba, however, the husband explicitly changed
his mind and decided against divorce, and it was only because of the penalty that he
would incur that he eventually gave the get. It seems clear that Rav Maimon would
concede that such a get is invalid, and that, conversely, the Rashba would agree that in
the case discussed by Rav Maimon, the divorce would be valid, since the husband had
wanted to divorce all along. Thus, although the Rama (134:4) presents these two responsa
as representing conflicting views, in truth they do not seem to be in disagreement with
one another. Accordingly, the Gemara’s ruling concerning the vow to abstain from fruit
poses no difficulty for the Rashba, as in that case the husband never retracted his initial
decision to divorce.
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should not give a get until he is formally absolved of the penalty, but if he did
give a get while under the threat of penalty, the divorce is nevertheless valid.

A Get Initiated by the Husband to Avoid Financial Loss

The Beis Yosef also notes a discussion by the Rashbatz concerning the case of a
wife who seized some of her husband’s money and refused to return it until he
divorced her or a case in which a woman threatened financial harm if she is not
given a divorce. The Rashbatz was uncertain whether a get given under such
circumstances constitutes a nwyn V.

The author of the Nesivos, in his Toras Gittin (cited in Pischei Teshuva 134:11),
questions this discussion, noting that financial pressure is certainly considered
a situation of onx, as evidenced by the aforementioned case of a tenant who
threatens to claim ownership over the leased property. It is inconceivable, the
Toras Gittin writes, that the Rashbatz would even consider validating a get
given in response to a threat of confiscation or property damage. To explain the
Rashbatz’s comments, the Toras Gittin claims that he is not speaking at all of a
woman who caused or threatened damage in order to obtain a divorce. In the
case under discussion, the wife was taking the husband’s money (or threaten-
ing to take his money) and he therefore initiated the divorce to free himself
from the immense financial pressure caused by his wife. Hence, although the
husband was clearly divorcing to save himself from financial collapse, the get
was nevertheless valid because it came at his initiative. The Toras Gittin draws
upon the distinction made by the Beis Yosef, discussed above, between a person
who is forced to sell his property and one who is condemned to execution and
offers his property as a bribe. In the latter case, the Beis Yosef argues, the transfer
is legally binding because it was initiated by the owner.’® Similarly, the Toras
Gittin contends that if the husband initiated the divorce, even if this was done
in response to overbearing pressure, the divorce is valid.”

The Toras Gittin supports his contention based upon empirical evidence:

T NANM 02T IRV 1IN0 1Y HYINT NRN DNIYAY NWURAY OV 931 DOWYN 1N
VPN VIZ YNV MM PRI VN

In fact, this happens all the time — the wife sometimes causes her

16. The Toras Gittin makes reference to the comments of the Rama in Choshen Mishpat
236:1, which indicate that he accepted this distinction drawn by the Beis Yosef. The
Chazon Ish (in the passage cited above), however, dismissed this proof from the Rama’s
ruling.

17. Below, we will cite a different reading of the Rashbatz’s comments from the Pischei
Teshuva.
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husband anguish by stealing his money and in other ways, and because
of this he divorces. Nobody raises the concern that this is a coerced get.

According to the Toras Gittin, this is precisely the situation addressed by the
Rashbatz — where the husband divorces to rid himself of the distress caused by
his wife, which she did not cause specifically to pressure him to divorce.!®

The Chazon Ish raises a number of objections against this view of the Toras
Gittin. For one thing, he maintains (as mentioned earlier) that the Beis Yosef
does not advance his theory as a normative halachic ruling, but rather as a pos-
sible approach to reconcile seemingly conflicting Talmudic passages. In addi-
tion, the Chazon Ish contends that even if we accept the Beis Yosef's theory with
respect to property transferred as a bribe to save one life, this ruling cannot be
applied to gittin. If the rule of nwwn vi applies only when the pressure is applied
with the explicit intention of forcing a get, then any woman seeking a divorce
can simply find people to beat her husband without mentioning anything about
a get, and the entire literature on the subject of nwiyn va would thus be rendered
superfluous. When a woman or people sent by her threaten or cause harm to
the husband, it is obvious that this is done to force a get, and his offer to grant
a divorce thus cannot possibly be compared to the case of the np»p>o discussed
by the Beis Yosef, where the threats that were made had nothing to do with the
Jews’ property.

The argument advanced by the Chazon Ish was actually made centuries
earlier by Rav Betzalel Ashkenazi (author of the Shita Mekubetzes) in one of
his responsa (15). He cites the ruling of the Ri Migash (cited by the Tur, C.M.
205) that if the authorities come to seize a person’s money and he offers a parcel
of land in exchange for his money, the transfer is legally binding. Rav Betzalel
Ashkenazi raises the question of whether a get given under such circumstances
would also be valid — precisely the question addressed by the Toras Gittin. He
writes unequivocally that the get would be invalid, as it is clearly given under
duress:

N RY TIT 1173 INYR 7WIPIA DIRA 1XINN 11V OND 1NN 1Y I0IRY Y3 RO HIR
MY INR R POPYIT NINT RITMR 227 711 N7N0 090 YV INUR M1 IORT PYITIA
JVITITININD RN TR 1IN RP IRT...999 0319 PPN PRT VYR

But when it comes to a get, whenever one is under financial coercion
without an explicit reason, but the coercer is then appeased through his

18. In describing the case, the Rashbatz does, in fact, mention that the wife refuses to return
the stolen money until she is granted a divorce. Apparently, the Toras Gittin understands
that the woman did not initially steal for the purpose of pressuring the husband to
divorce, and only afterward conditioned the money’s return on her receiving a get.
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divorcing his wife, since money has nothing to do with the divorce — for
does his divorcing his wife bring the other fellow money? — it is clearly
evident that they came upon him indirectly, despite the fact that no
mention was made of a get... For if it was money they were after, why
would they be appeased by his divorce?

Unlike in the case of thieves or oppressors who seek to kill or confiscate money
and are prepared to accept a piece of property instead, when a man satisfies
those who pressure him by consenting to a divorce, it is clear that this is what
they were after. Even if they had made no mention of a get, the fact that they
withdrew upon receiving his consent itself shows that this was their objective all
along. This calls into question the Toras Gittin’s attempt to apply the Beis Yosef's
ruling to divorce, as when a husband grants a divorce in response to the distress
caused by his wife, it can be reasonably assumed that this is precisely what she
wanted. As such, the get constitutes a nwiyn 3.1

On the other hand, the Toras Gittin’s approach also appears in an earlier
source, in a responsa of the Ranach (63). The Ranach writes explicitly that the
Rashbatz addressed a situation in which it was clear and evident that the pres-
sure applied was intended to coerce the husband to divorce, but since no explicit
mention was made of this objective, the Rashbatz was uncertain whether this
qualifies as a nwyn va. Since the coercive measures were not expressly taken to
force the husband to grant a divorce, his consent may constitute mwaiT RoNR, in
that the divorce was, at least formally, his initiative. The Ranach distinguishes
between the Rashbatz’s discussion and that of the Rivash, who, according to
the Ranach’s understanding, allowed a get when the husband was subjected to
pressure for some other reason that did not relate to divorce, but was able to
persuade his tormentors to withdraw by agreeing to divorce.

Of course, those who reject the Toras Gittin’s reading of the Rashbatz’s com-
ments must answer the question that led the Toras Gittin to his controversial
reading: why would there be any reason to accept a get given in response to a

19. It is told that in the time of the Brisker Rav, there was a case of a man who consented
to a divorce after the people involved, relying on the Toras Gittin, significantly raised
his wife and children’s living expenses until he could not afford to support them. They
figured that since this was not done explicitly for the purpose of forcing a get, this does
not qualify as a nwwn va. The Brisker Rav reportedly ruled that the get was not valid and
this constituted xon791 My (public immorality, as the wife was still married).

A further difficulty with the Toras Gittin’s theory is that it seems to contradict the
Rashbatz’s own comments. Before citing this responsum of the Rashbatz, the Beis Yosef
quotes the Rashbatz as writing, 03117 7WaR W3 71793 AMR TN INR 7272 PTI RIW IMOI TR
nwwn. The Rashbatz seems to be referring to a case in which pressure is applied without
mentioning the demand for a get, and yet he rules that the divorce is invalid.



208 HEADLINES: HALACHIC DEBATES OF CURRENT EVENTS

wife’s confiscation of the husband’s money or threat of confiscation? As noted
earlier, financial coercion clearly qualifies as vax. Why should the case described
by the Rashbatz be any different?

The Pischei Teshuva suggests that the Rashbatz was indeed questioning
whether financial pressure qualifies as onx in the context of gittin, as it does
in regard to commercial transactions. People accord far greater value to their
spouses than to any sum of money or material asset. If a husband is prepared
to divorce his wife to save himself financial harm, we can only assume that he
made a firm decision to divorce. This might be analogous to one who is forced
to pay a meager sum of money if he does not relinquish a precious diamond and
he agrees to give the diamond. This can hardly be considered “coercion,” as he
was given the reasonable option of paying a small amount of money and keeping
the diamond. Similarly, a husband who is under financial pressure to divorce
has the option of parting with the money in order to keep his wife, who is far
more valuable. Thus, if he decides to divorce, he cannot be said to have been
coerced to do so. According to the Pischei Teshuva, the Rashbatz was uncertain
whether we should indeed draw this distinction between financial transactions
and divorce, or if perhaps a get is invalid whenever it is given under any sort of
pressure, including financial pressure.

It must be noted, however, that regardless of how we understand the
Rashbatz’s question, in the end he concludes that the get in the case he discusses
is invalid.?® Thus, it appears that even financial pressure and, in all likelihood,
even financial pressure imposed without explicit mention of divorce, renders a
get a nwyn vi.

Part 2 — In Search of a Solution

I. The New York Get Law

In 1980, the New York State Legislature passed a bill requiring that a spouse
initiating a divorce proceeding in the civil courts must first certify that he or
she has removed all “barriers to remarriage.” Essentially, this law made it impos-
sible for a husband to file for divorce in court before granting a get. Several
leading poskim approved of the bill, whereby the husband is not coerced to
give a get, but is rather denied the possibility of civil divorce without granting
a religious divorce. Since he has the option of remaining legally married, he is
not forced into giving a get. Rav Moshe Feinstein (Iggeros Moshe, E.H. 4:106)
lent his emphatic approval to a similar bill that was passed by the South African

20. He writes: nann ®1n XY 20071 n1HNT RNYMT ROWIP HaR Y IR AT
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parliament, comparing this measure to offering the husband a large bribe to
divorce, a practice which, Rav Moshe says, is very common. By this law, the
husband is not forced to give the get, but is rather given an attractive incentive
to divorce, and this certainly does not constitute coercion.

As a practical matter, however, this law had a very limited effect. Even if it
was effective in preventing husbands from threatening to withhold a get to gain
leverage in court proceedings, it did not address situations in which the husband
insists on remaining married to his wife.

I1. The Second Get Law

In light of the limited impact of the law, pressure was applied to come up with
a more effective legal solution to the plight of agunot, and in 1992, a second bill
was passed in New York State. This law required judges to take a husband’s recal-
citrance into account when determining the division of the couple’s assets and
alimony obligations. Under this new law, husbands are condemned to significant
financial harm for withholding a get, and thus the validity of a get given to avoid
these legal consequences is questionable. A number of leading halachic authori-
ties, including Rav Shlomo Zalman Auerbach and Rav Yosef Shalom Elyashiv,
determined that such a get would, indeed, constitute a nwiyn v3,? as it is given in
response to financial coercion applied for the specific purpose of forcing a get.
Consequently, this bill was resoundingly rejected in Orthodox circles, and thus
proved useless as a method of resolving the painful problem of agunot.

II1. The R.C.A. Prenuptial

In light of the failure to resolve this issue through legislation, a number of rabbis
set out to find a practical, halachically viable solution internally. The impotence
of the first New York bill and the fatal halachic flaw of the second prompted
rabbinic leaders to explore other options that do not rely on U.S. lawmakers.
The proposal that has become the most popular in recent years is a prenup-
tial contract wherein the husband makes certain commitments in the event that
the couple separates. The notion has its origins in a passage in the Toras Gittin
(134, cited in Pischei Teshuva), which speaks of an agreement made between
spouses that if they are separated, the husband waives all the wife’s marital obli-
gations but remains bound by his obligations. The Toras Gittin contends that a

21. Recall that even the Rashbatz, who considered the possibility of allowing financial pres-
sure at least under certain conditions, ultimately concluded that this renders the get
invalid.
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get given under this arrangement is valid because when the couple separates,
the husband is not penalized for withholding a get, but rather finds himself in
a situation that makes it undesirable for him to remain halachically married to
his wife. Married life becomes expensive and offers him no benefits, and this
incentivizes divorce. This incentive is fundamentally different from a penalty
imposed to force a get. The model devised by the Toras Gittin opens the door
for other prenuptial agreements whereby the husband makes commitments that
make marriage after physical separation an undesirable condition.

Accordingly, in 1994, the Beth Din of America introduced a prenuptial con-
tract drafted by Rav Mordechai Willig, a legally binding document in which
each spouse commits to appear before a beis din when so demanded by the
other spouse and to abide by the beis din’s ruling regarding a get. Furthermore,
the husband commits that in the event of separation, he will pay $150 a day to
support his wife. This obligation makes it more desirable for the husband to
divorce than to remain married and incur this significant expense. Since the
agreement is formulated as a commitment to support the wife, as opposed to
a penalty for withholding a get, the husband is not coerced into divorcing. The
prenuptial agreement was embraced and adopted by the Rabbinical Council of
America (R.C.A.).22

But this solution is also plagued by significant limitations, as it offers no help
for wives of wealthy husbands, for whom $150 a day — just over $50,000 a year —
might be a small or even insignificant price to pay to avoid what they perceive as
capitulation. We must bear in mind that many, if not most, recalcitrant husbands
are unreasonable, unyielding, and vengeful, and if such a husband is wealthy, he
would happily pay $50,000 a year to avoid relenting to his wife.

I'V. Tweaking the Prenup: Raising the Bar of Spousal
Support

This flaw could be rectified by revising the commitment made in the prenup-
tial agreement. The husband could commit himself to support his wife and
children in the event of separation in accordance with his financial means. In
other words, rather than committing himself to a fixed daily amount, he would
commit to support his family according to his means, as determined by the beis

22. More information about the Beth Din of Americas prenuptial contract is available at
the Beth Din’s website dedicated to the prenup — www.theprenup.org. The site notes
that several leading rabbis endorsed the prenuptial agreement, including Rav Zalman
Nechemya Goldberg, Rav Ovadia Yosef, and Rav Asher Weiss.
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din.?? This way, beis din is empowered to charge even a wealthy husband a sum
that would prove financially crippling, thus making it worthwhile for him to
grant the divorce. Let us consider, for example, a family that lived in a luxuri-
ous mansion and employed several housekeepers, and the husband would buy
his wife a new fur coat each winter, and they went on exotic vacations twice a
year. If the couple separated, the beis din named in the prenuptial contract — a
legally binding arbitration agreement — would be authorized to demand that
the husband continue providing these amenities, which could mean daily pay-
ments of $1000 or perhaps even more.

These payments would not halachically constitute a “penalty” because
they are required by force of the husband’s commitment to support his wife as
mentioned in the kesuba. The Mishna in Kesuvos (64b) writes explicitly that a
husband is obligated to support his wife in accordance with his means (721302
1711 >9% 9an). The Meiri clarifies that this refers to amenities such as luxurious
food and jewelry. If either the wife or the husband is accustomed to a luxurious
standard of living, the husband is obligated by force of the kesuba to support his
wife at that standard. This halacha is explicitly codified in the Shulchan Aruch
(E.H. 70:3).2* Thus, even if, as the Rashbatz concludes, financial threats may
not be used to coerce a recalcitrant husband, it would be perfectly legitimate
to compel a husband to pay what he in any event is required to pay by force of
his obligations written in the kesuba. And once the husband signed a formal,
legal document committing himself to the beis din’s assessment of this financial
obligation, his commitment is enforceable by the secular courts. Under the pres-
sure of having to support his wife to the tune of some $1000 a day, he will likely
relent and grant his wife a get.

V. A Revolutionary New Solution: Making the NY Get Law
Work

The obvious flaw of solutions predicated upon a prenuptial agreement is that
they are only as effective as the number of couples who agree to sign the contract

23. One might, at first glance, object to this proposal on the grounds of asmachta, the
halachic rule that voids conditional commitments that were made on the assumption
that the condition would not be met. In this instance, seemingly, the husband commits
himself to support the family because he assumes he and his wife will never separate,
and thus this commitment is not binding. However, the Rama (C.M. 207:3) rules that
the law of asmachta does not apply if the condition’s fulfillment is entirely within the
person’s power. Since the husband is fully capable of divorcing his wife immediately
upon separating, the rule of asmachta does not apply.

24. 170 97 930 PYY N DR IR,
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before they get married. Understandably, couples preparing for their wedding
are not interested in preparing for the dissolution of their marriage. Signing legal
documents relevant to their possible eventual separation is something that they
might, justifiably, find unnecessary and distasteful. This is besides the fact that
this solution relies upon the standardization of the prenup, which itself depends
upon the support and cooperation of the majority of rabbis officiating at wed-
dings, which certainly cannot be expected anytime in the foreseeable future.

Therefore, instead of prenuptial agreements, we would be far better served by
finding a way to overcome the halachic challenges of the revised New York Get
Law so it can be used to force the hand of recalcitrant husbands in a halachically
acceptable manner.

As we noted earlier, the major halachic impediment to the law is that it
imposes financial liabilities for withholding a get, and the general consensus
among the authorities disqualifies a get given under financial coercion. We can
overcome this obstacle, however, if we find a precedent for a form of financial
pressure that has been accepted by the consensus of halachic authorities and
apply it to modern-day aguna situations.

Indeed, we find such a precedent in the Rama (E.H. 154:21), who cites
Rabbenu Tam’s ruling that although formal excommunication (») cannot be
used against a recalcitrant husband, an edict may be issued forbidding Jews from
providing him with any benefit or engaging in financial dealings with him. The
Rama writes:

132 DR 51N IR Y 91 RWY IR 1210 DWW 1Y MYYH RHW HRIW? HI HY v PHi
DIV TY 02PN

They can issue an edict forbidding all Jews from doing him any favor,
engaging in commerce with him, or circumcising or burying his sons,
until he divorces.

If a husband gives a get under the pressure of such sanctions, the get is valid and
does not constitute a nwn va.

The question naturally arises as to the precise point of distinction between
economic sanctions and other forms of financial coercion. Why is a boycott any
less a form of “coercion” than direct penalties? If the court orders the community
to stop patronizing the husband’s store or employing his professional services,
how is this different from forcing the husband to pay a fine? By pinpointing
the precise basis of this distinction, we may be able to apply Rabbenu Tam’s
landmark ruling to permit other forms of financial pressure.

The distinction likely lies in the different halachic categories of nezikin (torts).
One who directly causes his fellow financial damage — such as by wrecking his
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car — must pay restitution, whereas one who causes damage indirectly — xnm
— is obligated to compensate his fellow only onw »» 13, meaning, as a religious
obligation, but not as a formal legal obligation enforceable by the courts. Thus,
for example, the Shulchan Aruch (C.M. 386:3) rules that if one gave his fellow
bad advice that resulted in financial harm, this type of damage falls under the
category of xn7 and compensation is not required. The source of this halacha
is a responsum of the Rashba (1:99), who indicates that although one is legally
exempt from paying compensation in such a case, he still bears an obligation
N YN,

It stands to reason that this applies as well to actively discouraging people
from patronizing a business or employing someone’s services. Causing financial
damage in this fashion would likely constitute xn73, and as such, it is not subject
to the jurisdiction of beis din but incurs liability nnw »»m.

This classification may form the conceptual basis of Rabbenu Tam’s ruling.
Measures that would normally warrant enforceable compensation constitute
“coercion” and thus render a get invalid, but measures that indirectly cause
harm, and would thus not be subject to beis din’s jurisdiction, are allowed as a
means of encouraging the husband to give a get. When the infliction of harm
would not ordinarily result in enforceable liability, it is not viewed as forcing the
husband’s hand to give a get.

If so, then Rabbenu Tam’s ruling permits not only communal sanctions, but
any form of indirect damage that would lie outside beis din’s jurisdiction. One
example is preventing a person from accessing his property, known in halachic
jargon as y1an Yv 1’3 Yvan, which is a form of damage that does not incur
enforceable liability.?> In light of Rabbenu Tam’s ruling, we might ask whether a
wife can force her husband to grant a divorce by taking the key to his store, for
example, or the key to his safe, and threatening to incinerate it. The Rashbatz,
as discussed earlier, addressed the situation of a woman who threatens to steal
or damage the husband’s property, and, as we saw, he concluded that a get given
under such circumstances in invalid. He did not, however, address the case of
a wife who threatens indirect damage, such as a threat to bar access to the hus-
band’s assets. It stands to reason that just as Rabbenu Tam allows a community
to deny the husband the ability to earn a living, he would also allow denying a
husband access to his property.

If so, then Rabbenu Tam’s ruling offers us an effective way of overcoming
the halachic barriers of the revised New York State Get Law. Very simply, the
wife can sign a formal document renouncing all claims to assets awarded to her
by the court as a penalty for her husband’s recalcitrance. She then hands this

25. TMYIN RYR PHY 19 PR 1Pan Yv o3 Yoann (Yerushalmi, Bava Metzia 5:3).
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document over the beis din to hold in escrow, without the husband knowing
about it. A person cannot halachically acquire property without consent, and
thus by signing this document, the wife essentially blocks the court’s attempt
to transfer the husband’s assets over to her. Hence, the court’s decision does
not, from a halachic standpoint, take any property away from the husband. The
result of the court ruling is that he is denied access to property that halachically
belongs to him, as opposed to being forced to relinquish property. As such, the
consequence of his withholding a get is not a direct penalty, but rather a situa-
tion of 0’3 Yvan, whereby he is denied access to his property. As this constitutes
only indirect damage, it is a legitimate form of coercion according to Rabbenu
Tam’s ruling, which has been accepted by the consensus of halachic authorities.

This proposal is predicated on the assumption that dissuading people from
financially engaging with somebody constitutes xn, such that we can expand
Rabbenu Tam’s ruling to include any type of xn73 used as a coercive tactic against
a recalcitrant husband. One might, however, question this assumption by dis-
tinguishing between nezikin — damaging or causing damage to one’s property
— and discouraging potential clients from employing one’s services. Nezikin is
defined as damage caused to property that one already owns, and this would
include yvan Yw Y23 Yvan, which entails making someone’s property unusable.
This is quite different from blocking clients and customers, who are not under
the person’s ownership and are free to make their own decisions of where to
shop and whose services to employ. Thus, even though Rabbenu Tam permitted
announcing sanctions against a recalcitrant husband, we may not necessarily
expand this ruling to allow indirectly damaging a husband’s property by freezing
assets and the like.?®

We may, however, draw proof from two sources that the measures allowed
by Rabbenu Tam indeed fall under the category of nezikin. The Maharam Shick
(C.M. 20) addresses a situation in which city merchants were bound by law to

26. This argument was made by two scholars with whom I shared this proposal, Rabbi Meir
Shmuelevitz of Jerusalem and Rav Michael Bleicher of Haifa. Rav Shmuelevitz noted
that one could, at first glance, draw proof from the view among the poskim (see Beis
Yosef, C.M. 156) that residents of a block may not bar someone else from moving in,
even if they are legitimately concerned that he would compromise their ability to earn a
livelihood. These poskim perhaps classify such measures as “damage,” as the townspeople
cause this individual harm by limiting his housing options. Rav Shmuelevitz added,
however, that this situation cannot be compared to sanctions against a recalcitrant hus-
band. Everyone has a natural right to live where he or she chooses, and infringing upon
this right may constitute nezek. A business owner, by contrast, has no natural “right”
to receive customers, and thus announcing a boycott cannot necessarily be regarded as
“damage”
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sell liquor at a high price, and merchants in the nearby villages, who were not
under government regulation, began selling their liquor for less than half of
that price.?” In his discussion of this case, the Maharam Shick cites a responsum
of the Panim Meiros®® claiming that lowering prices in such a case falls under
the category of xn13,2? and thus although the city merchants could not sue the
villagers for compensation, it was nevertheless forbidden for the villagers to
attract customers in this fashion. This discussion clearly reflects the view that
even discouraging customers from patronizing a business qualifies as nezikin.

Another possible precedent is the Chafetz Chayim’s discussion of the finan-
cial consequences of lashon ha-ra (Beer Mayim Chayim, Hilchos Rechilus, 9). The
Chafetz Chayim notes that since even indirectly causing damage is forbidden
(even though it does not result in enforceable liability), one violates this prohibi-
tion through negative speech about his fellow that results in financial harm. (He
gives the example of a person who is dissuaded from hiring or partnering with
someone because of irrelevant lashon ha-ra spoken about that person.) Here,
too, the loss of a potential business or employment opportunity is classified as
indirect damage.

Hence, we may reasonably claim that declaring sanctions against some-
one would also fall under the category of nezikin, in which case we may apply
Rabbenu Tam’s ruling to all cases of indirect damage. As discussed, this con-
clusion allows us to utilize the Get Law in a halachically viable way. Once the
woman formally declares her refusal to take possession of the property awarded
to her by the court, all such property remains in the husband’s possession, and
thus the halachic consequence of the court’s division of assets is the husband’s
inability to access his assets. As this qualifies as indirect damage, it is akin to
the sanctions allowed by Rabbenu Tam, and the get given due to this pressure
is perfectly valid.

27. The Shulchan Aruch (C.M. 228:18) allows shopkeepers to offer free gifts and lower prices
to attract customers away from competitors because the competitors are also able to offer
these promotions. In the case discussed by the Maharam Shick, however, the merchants
in the city were bound by government regulations requiring selling at an inflated price,
and thus the villagers were unfairly taking away customers.

28. I did not find this citation in the Panim Meiros.

29. The Panim Meiros (as cited by the Maharam Shick) also considered the possibility of
classifying this situation as »n7, a form of indirect damage which is under the jurisdic-
tion of beis din.
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